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ABSOLUTE LIABILITY 


By Fred. S. Knight 

Drawing a sharp distinction between voluntary and compu:sory 
automobile insurance, the Supreme Court of California, despite the 
dicta to the contrary contained in Bachman v. Independence Indemnity 
Co., 297 Pacific 110, recently held in Hynding v. Home Accident In- 
surance Co., 7 Pacific (2d) 999; 78 Insurance Law Journal 1386, 
that in the case of voluntary insurance, the defense of lack of co-op- 
eration by the assured is still available to the insurer in an action brought 
against it by a third party who had recovered judgment against the as- 
sured, 

An automobile liability policy issued by the defendant to S. K. 
Tucker, contained the usual stipulations requiring the assured to report 
accidents, claims, and suits, and to co-operate with the company in se- 
curing information, evidence, the attendance of witnesses, and in effect- 
ing settlements and in prosecuting appeals. After execution on the judg- 
ment obtained by the plaintiff against the assured, had been returned 
unsatisfied because of the insolvency of the insured, the plaintiff brought 
suit against the insurer to recover on the policy. Defendant insurer in 
its answer pleaded that while the report of the accident made by the 
assured tended to show that he was free from blame, he failed to co- 
operate with the company in obtaining information and witnesses, and 
also failed to attend the trial of the suit against him, although notice 
thereof had been given, and the company had tendered him his ex- 
penses. Plaintiffs motion to strike out the defense of lack of co-opera- 
tion was sustained, and thereafter, plaintiff had judgment. 

Upon appeal, the Supreme Court of California held that Stats. of 
1919, p. 776, which regulates to a certain extent private policies of in- 
demnity insurance, and which deprives the insurer of the defense of 
insolvency or bankruptcy of the assured, and permits an action to be 
brought by the injured party on the policy, after judgment against the 
assured, provides that such action on the policy is “subject to its terms 
and limitations.” The court therefore, concluded that the right of ac- 
tion was not absolute, but that there were some defenses available to 
the insurer, and that a violation by the assured of a provision of the 
policy could constitute a defense only, where the provision of the policy 






















was reasonably necessary for the insurer’s protection, and was one 
which could readily be complied with by the assured. 

In distinguishing between the insolvency statute and compulsory 
insurance laws requiring every automobile owner or all those in a par- 
ticular class to secure insurance for the protection of the public in 
general, the court stated that the latter type of statutes had been given 
a construction consonant with its purpose, and as a result the injured 
party was permitted to recover against the insurer regardless of the 
acts of the assured. 


AVIATION-INCONTESTABILITY 


In Bernier v. Pacific Mutual Life Insurance Co. of California, 139 
Southern 629; 78 Insurance Law Journal 1200, The Supreme Court 
of Louisiana, recently held that in view of the clause of the policy mak- 
ing it incontestable except for non-payment of premiums, or violation 
of conditions relating to military or naval service, the face amount of 
the policy might be recovered, notwithstanding the clause of the policy 
limiting liability for death by aerial navigation to the amount of prem- 
iums paid. 

A policy issued by the Pacific Mutual Life Insurance Company on 
January 25, 1929, to Ferninand H. Bernier contained a provision that 
in the event of the death of the insured, arising, in whole or in part, 
directly or indirectly, from engaging in aerial navigation, except while 
riding as a fare-paying passenger in a licensed commercial air craft, and 
while such air craft is operated by a licensed transport pilot, and is fly- 
ing in a regular civil airway between definitely established air ports, 
the only liability under the policy should be for a sum equal to the prem- 
iums paid thereon. The policy also contained a provision that it should 
be incontestable after it had been in force, during the lifetime of the 
insured, for one year from the date of the policy, except for non-pay- 
ment of premium or for violation of military or naval service in time of 
war. An airplane in which the insured was riding on April 5, 1930, 
fell and he was killed. The airplane was not a licensed commercial air 
craft, nor was it provided by an incorporated common carrier for 
passenger service, nor was it operated by a licensed transport pilot, and 
it was not flying in a civil airway between definitely established airports. 

The Supreme Court of Louisiana in affirming the judgment for the 
plaintiff for the full amount of the policy, held that the provision of 
the policy making it incontestable after a stated period, meant that the 
company could not then contest its obligation to pay the amount stated 
on the face of the policy, except for a cause of defense that was plainly 
excepted from the provision making the policy incontestable. In the 
majority opinion, it was said that “the defense urged by the insurance 
company in the present case is not any more a denial of coverage than 
it is a plea of breach of a condition in the policy relating to aerial nav i- 
gation.” This argument was refuted in the short concise opinion of 
Overton, J., in which it was stated that there was no coverage by the 
policy for the amount sued for; but only for an amount equal to the 
premiums paid, and that by no process of reasoning, should the incon- 
testability clause be given the effect of increasing that amount to the 
full amount of the policy, payable where death occurs, in the ordinary 
course of things. 





New York Life Ins. Co. v. Tolbert 


NEW YORK LIFE INS. CO. v. TOLBERT. No. 527. 
Circuit Court of Appeals, Tenth Circuit. Jan. 5, 1932. 
55 Federal Reporter (2d) 10. 
1. INSURANCE. 


Provision in life policy fixing effective date and fixing same date as due 
date of annual premiums held controlling, as against conflicting’ provision .in 
application, in determining whether policy was in force at insured’s death. 

Application for policy stipulated that it should not take effect “unless 
and until the policy is delivered to and received by the applicant and the 
first premium thereon paid in full during his lifetime.” The policy was 
both dated and executed on August 23, 1928, and acknowledged receipt of 
first premium in advance, and stated that such premium maintained policy 

for period terminating on August 23, 1929, and further provided for a 

consideration of a like sum “on said date and every twelve calendar 

months thereafter during the life of the insured.” Policy further pro- 
vided that policy should take effect as of August 23, 1928, “which day is 

the anniversary of the policy.” The policy was sent to the soliciting agent 

for delivery to the insured on September 1, 1928, and on that date the 

first payment of premium was made. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

2. INSURANCE. 

As regards conflict between policy and application, life insurance policy, not 
including application, alone embodies contract of parties. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

3. INSURANCE. 

Where recitals in application for life policy conflict with provisions of policy 
itself, policy rather than application then controls. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

4. INSURANCE. 

Construction of life policy, as understood by insured and agreed to by in- 
surer, is entitled to great weight. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. 

Statute giving grace period for payment of life insurance premiums after 
first year refers to years which by céntract follow dates of “policy and of 
premium payments (Laws Colo. 1927, p. 450). 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

6. INSURANCE. 


It is competent for parties to life insurance contract to agree upon dates of 
policy and of premium payments. 


(For other cases, see Insurance, Dec. Dig. §§ 175, 186[2].) 


Appeal from the District Court of the United States for the District of Colo- 
rado; J. Foster Symes, Judge. 


Action by Alpha L. Tolbert against the New York Life Insurance Company. 
Judgment for the plaintiff, and the defendant appeals. 

Reversed, and cause remanded, with directions. 

Henry McAllister, of Denver, Colo. (Louis H. Cooke, of New York City, 
on the brief), for appellant. 


Erskine R. Myer, of Denver, Colo. (Norton Montgomery, of Denver, Colo., 
on the brief), for appellee. 


Before Cotteral and Phillips, Circuit Judges, and Pollock, District Judge. 

CoTreraL, Circuit Judge. 

The appellant issued a policy, dated August 23, 1928, for $10,000, to Don A. 
Tolbert, naming his wife, the appellee, as his beneficiary, in consideration of an 
annual premium of $363, for the period of one year from said date, and a like 
payment each year thereafter, He died on December 30, 1929. After proofs of 
the death were furnished by the appellee to the company and payment of the 
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insurance was refused, she brought this suit on the policy. The cause was tried 
upon an agreed statement of the facts. The question involved was whether, by 
virtue of the premiums paid, the policy was in force at the death of the insured. 
The District Court ruled it was and rendered judgment for the appellee. The 
company appeals and assigns the judgment as error, contending the policy had 
lapsed before his death, for nonpayment of the necessary premium. 


The application for the insurance was dated August 14, 1928, and stipulated 
that it should not take effect “unless and until the policy is delivered to and 
received by the applicant and the first premium thereon paid in full during his 
life time.” The policy was both dated and executed on August 23, 1928. It 
contained these provisions: 

“This contract is made in consideration of the application therefor and of 
the payment in advance of the sum of $363.00, the receipt of which is hereby 
acknowledged, constituting the first premium and maintaining this Policy for the 
period terminating on the Twenty-third day of August, Nineteen Hundred and 


Twenty-nine, and of a like sum on said date and every Twelve calendar months 
thereafter during the life of the Insured. * * * 


“This Policy takes effect as of the Twenty-third day of August, Nineteen 
Hundred and Twenty-eight, which day is the anniversary of the Policy.” 

The policy recites the contract was to consist of the policy and the applica- 
tion therefor, and was to be deemed as made and payable in Colorado. There were 
provisions that grace of one month was allowed for the payment of every pre- 
mium after the first; it might be paid annually, semiannually, or quarterly in 
advance; the payment was not to maintain the policy beyond the time the next 
payment should become due (except as to certain benefits), and the policy was 
incontestable after two years from date of issue except for nonpayment of 
premium. 

The policy was sent to the soliciting agent; he delivered it to the insured on 
September 1, 1928, and on that date the first payment of premium was made. 

On August 16, 1929, the insured wrote the company the premium of $363 was 
due on August 23, 1929, he wished to make quarterly payments, and asked the 
amounts due on that plan. On his request the company agreed to quarterly 
payments of $96.20 each, specifying that the terms and conditions of the policy, 
including its anniversary date, should remain unchanged. On September 21, 1929, 
he wrote the company, remitting $96.30 by a special delivery letter, in order to 
reach the company on September 23. The company issued its receipt to him, 
reciting the due date of the premiums as August 23, 1929. He wrote the company 
on November 24, 1929, stating his quarterly premium of $96.30 was due, he could 
not afford those payments for the next few months, and he would like to split 
the policy “up to where my payments would not exceed $40.00 per quarter, and 
have option (if possible to arrange it) of going back later on and paying up the 
difference.” 

On November 27, 1929, the company replied, suggesting that, if he could not 
pay the premiums every three months, the insurance be reduced by a form inclosed 
to $5,000 at a quarterly premium of $48.15, adding that the last day of grace ot 
the November premium would expire December 23, and asking a remittance ol 
$48.15 on the changed basis, on or before that date. On December 5, 1929, the 
company wrote him it would be pleased to receive the changed form, with 
check for $48.15, the quarterly premium on the new basis, on or before December 
23, the last day for the payment of the November 23d quarterly premium. On 
December 13, 1929, the company wrote him it had not received the quarterly 
premium of $48.15, reminding him that December 23 was the last grace day tor 
payment of the November 23d premium, and urging such payment by that date. 

On December 18, 1929, he wrote the company that conditions compelled him 
to lapse the policy, but he wished some arrangement, if possible, for reinstate- 
ment, as he expected to have $200 or $300 in March or April, for payment on 
premiums. ; 

On December 23, 1929, the company replied that, if he became able later to 
take up a part of the policy or fully pay the premiums, it would advise him of 
the requirements for re-instatement. het yell 

There were no further communications between the parties. The inquiry 1s 
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whether the policy had lapsed at the death of the assured on December 30, 1929, 
or was still in force. It is obvious the decisive point is the date on which the 
premium fell due; in other words, the anniversary date of the policy. If it 
was on August 23, as appellant claims, then, as the premium was paid only for 
a year and a quarter and up to November 23, 1929, and one month of grace being 
added, the policy lapsed on December 23, 1929, which was seven days before the 
death of the assured. But if, as appellee claims, the premium date and the 
anniversary of the policy was September 1, then the policy was in force until 
one day after his death. 

[1] In our opinion, the premium due date was August 23, because the policy 
expressly provided that the insurance was made in consideration of the first pre- 
mium carrying the policy until August 23, 1929, and of a like sum on said date 
each year thereafter, and, further, that August 23 was the anniversary of the pol- 
icy. True, the application recited that the insurance should not take effect unless 
the policy should be delivered and received by the applicant and the first premium 
should be paid. And counsel for appellee, insisting there is a conflict in these pro- 
visions, invoke the settled rule, where there is ambiguity in an insurance contract 
it should be resolved in favor of the assured. But there was no such conflict of 
agreement with regard to the due date of the premiums and the anniversary of 
the policy. The policy fixed those dates and the application merely annexed a con- 
dition precedent to the liability of the insurance company and not to the existence 
of the policy. Hurt v. N. Y. Life Ins. Co. (C. C. A.) 51 F.(2d) 936. 

[2] The question whether there is a conflict between like terms of a policy 
and an application has been decided in many cases. It is thoroughly settled by 
the authorities that there is none, and that the policy alone embodies the contract 
of the parties. The principle was reaffirmed in the Eighth Circuit as late as De- 
cember 1, 1931, in New York Life Ins. Co. v. Silverstein, 53 F.(2d) 986, where 
the precedents cited were McCampbell v. New York Life Ins. Co. (C. C. A.) 288 
F. 465, McConnell v. Prov. Sav. Life Assur. Soc. (C. C. A.) 92 F. 769, and Sellars 
v. Cont. Life Ins. Co. (C. C. A.) 30 F.(2d) 42. It is unnecessary to cite the nu- 
merous decisions to the same effect. 

[3, 4] But if it be assumed the contract of these parties was ambiguous, 
the premium due dates and the anniversary of the policy were as fixed by the 
policy. One reason is that the policy rather than the application then controls. 
N. Y. Life Ins. Co. v. Silverstein, supra; N. Y. Life Ins. Co. v. Cohen (D. C.) 
48 F.(2d) 903. Another reason is that the correspondence of the insured showed 
he clearly understood those dates, and this construction of the contract with 
which the company agreed is not only entitled to great weight, but it is also 
the best indication of the meaning of the contract. Brooklyn L. Insurance Co. 
v. Dutcher, 95 U. S. 269, 24 L. Ed. 410; Manhattan Life Ins. Co. v. Wright (C. 
C. A.) 126 F. 82; Candelaria v. Col. N. L. Ins. Co., 60 Colo. 340, 153 P. 447; Mut. 
Life Ins. Co. v. Hill, 193 U. S. 551, 24 S. Ct. 538, 48 L. Ed. 788. But, as hereto- 
fore stated, no such ambiguity existed. As was aptly ruled by Judge Sanborn 
in Standard L. & A. Ins. Co. v. McNulty (C. C. A.) 157 F. 224, 226, a rule of 
construction “ought not to be permitted to have the effect to make a plain 
agreement ambiguous, and then to interpret it in favor of the insured.” 

Counsel for the appellee contend that by the laws of Colorado the policy 
was in force at the death of the insured. We do not find any provisions therein 
which justifies that contention. We advert to statutes cited which appear to 
bear on the subject. 

Section 2528, Comp. Laws 1921, prohibits discrimination between insurants 
of the same class, etc., or in other terms and conditions. Session Laws, 1927, 
c. 115, p. 450, provides that a policy shall by its terms constitute the entire con- 
iract; no statement by the assured shall avoid the policy unless contained in a 
written application indorsed upon or attached to the policy; and there shall be 
a grace of one month for the payment of every premium after the first year. 
Only one of these provisions is pertinent, and it is that the policy shall con- 
stitute the contract. But the application was made a part of the policy in suit, 
and, furthermore, if it were not so, the appellee may not claim it had any force 
as a part of the contract. : 

[5] It is argued that, as the policy authorized a grace of one month for the 
payment of every premium after the first, and the statute reads “for the pay- 
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ment of every premium after the first year,” the insurance was valid from Sep- 
tember 1 to December 1, 1929, plus one month, or up to December 31, 1929. But 
this is a misconception, which arises from the erroneous assumption that the 
statute refers to years dating from the delivery of the policy instead of years 
which by the contract followed the dates of the policy and of the premium pay- 
nents. 

The insistence that the policy permits any discrimination between insurants 
is without support in any of the terms of the policy in suit. The remaining 
contentions based on the state law are not deemed to possess merit. 

Many cases are cited by counsel for appellee to sustain her claim. Gener- 
ally, the facts upon which they proceed are so vitally different from those shown 
here that the citations are not in point. It would be a vain effort to analyze 
them and point out the difference. It may not be amiss, however, to notice 
McMaster v. New York Life Ins. Co., 183 U. S. 25, 22 S. Ct. 10, 46 L. Ed. 64, 
on which appellee relies. In that case, the understanding of the assured and 
agent of the company was that the payment of one year’s premium obtained 
insurance for thirteen months. That period had not expired at the death of 
the assured. It was held the company might not maintain the insurance ran 
trom the earlier date of the application and lapsed before his death, when it 
appeared the agent had inserted in the application, without the knowledge or 
consent of the assured, a request that the policies be dated and take effect on 
the date of the application; and it was further held that the plaintiff was not 
estopped to deny the insurance was forfeited in thirteen months from that date. 
It is obvious the case is inapplicable, and the courts have distinguished it. Forch 
v. West L. I. Co., 157 Ill. App. 244; Johnson v. Mut. Benefit L. Ins. Co. (C. C. 
A.) 143 F. 950; Tigg v. Register L. & A. Ins. Co., 152 Iowa, 720, 133 N. W. 322; 
Pladwell v. Trav. Ins. Co., 134 Misc. Rep. 205, 234 N. Y. S. 287; Wilkie v. N. 
Y. Life Ins. Co., 146 N. C. 513, 60 S. E. 427; McCampbell v. N. Y. Life Ins. Co. 
(C. C. A.) 288 F. 465; Wilkinson v. Commonwealth L. Ins. Co., 176 Ky. 833, 197 
S. W. 557, 6 A. L. R. 769. 

[6] It was certainly competent for the parties to this insurance to agree 
upon the dates of the policy and of the premium payments. Mut. Life Ins. Co. 
v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; 
Whitney v. Union Cent. L. Ins. Co. (C. C. A.) 47 F.(2d) 861. Accordingly, the 
policy lapsed on December 23, 1929, before the death of the insured, for the 
nonpayment of premium required by the contract of the parties. New York 
Life Insurance Co. v. Statham, 93 U. S. 24, 23 L. Ed. 789; Klein v. Insurance 
Co., 104 U. S. 88, 26 L. Ed. 662; Lincoln Nat. Life Ins. Co. v. Hammer (C. C. A.) 
41 F.(2d) 12. 

The District Court therefore erred in rendering judgment for the appellee. 
The appellant should have prevailed. The judgment is reversed, and the cause 
is remanded, with direction to render judgment dismissing the action, and tax- 
ing all costs to appellee. Howbert v. Penrose (C. C. A.) 38 F.(2d) 577, 68 A. 
L. R. 820. 


Reversed. 


CURTIS v. PRUDENTIAL INS. CO. OF AMERICA. No. 3197. 
Circuit Court of Appeals, Fourth Circuit. Jan. 12, 1932. 
55 Federal Reporter (2d) 97. 
1. INSURANCE. 


Provisions in application that policy should not take effect until insured re- 
ceived it and full first premium was paid held valid. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

2. INSURANCE . 

Where full first premium was never paid, as required before delivery of policy 
by agent without power to modify or waive provisions thereof, there was no valid 
insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

3. INSURANCE. 


Payment of full first premium and delivery of policy by agent without power 
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to modify or waive provisions thereof held not waived by his collection of weekly 
installments. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 
5. INSURANCE. 


Notice that second premium was due held not waiver of conditions that full 
first premium be paid and policy delivered to insured. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


Appeal from the District Court of the United States for the Western District 
of North Carolina, at Charlotte; Edwin Y. Webb, Judge. : 

Action by Mrs. Charles H. Curtis against the Prudential Insurance Company 
of America. From a judgment of nonsuit, plaintiff appeals. 

Affirmed. 

Joe W. Ervin, of Charlotte, N. C. (John M. Robinson and Guy T. Carswell, 
both of Charlotte, N. C., on the brief), for appellant. 

C. W. Tillett, Jr., of Charlotte, N. C., and James H. Pou, of Raleigh, N. C. 
(Ralph W. Hyatt, of Newark, N. J., Pou & Pou, of Raleigh, N. C., and Tillett 
& Kennedy, of Charlotte, N. C., on the brief), for appellee. 

Before Parker, Northcott, and Soper, Circuit Judges. 

Northcott, Circuit Judge. 

This action at law was instituted in the superior court of Mecklenburg 
county, N. C., by Mrs. Charles H. Curtis, appellant, seeking to recover on a 
policy of insurance alleged to have been issued by appellee, the Prudential In- 
surance Company of America, defendant below, on the life of complainant’s 
husband, Charles H. Curtis, in the sum of $5,000. The plaintiff was named as 
beneficiary in the policy. 

On petition of appellee, the cause was removed to the District Court of the 
United States for the Western District of North Carolina. In the court below, 
at the conclusion of the plaintiff’s evidence, the attorneys for the defendant 
demurred to the evidence, which motion the court below sustained, and entered 


a judgment of nonsuit. From this judgment, the plaintiff brought this appeal. 
Under date of October 5, 1928, the plaintiff's husband, Charles H. Curtis, 
applied, in writing, for a $5,000 life insurance policy with double indemnity in 


the event of accidental death; C. F. Hancock being the soliciting agent. Upon 
this application, the company wrote out a policy, dated October 13, 1928, which 
was transmitted to soliciting agent Hancock. The premium was payable quar- 
erly, and amounted to $17.55 per quarter. Curtis paid $2.50 on account when 
he signed the application, and between that time and his death, which occurred 
January 15, 1929, there were paid to Hancock in several payments sums aggre- 
gating $7, so that when Curtis died only $9.50 of the first premium had been 
paid, and the policy had never been delivered. 


The application was signed by the insured, and contained the following 
clause: “I further agree that the policy herein applied for shall be accepted 
subject to the privileges and provisions therein contained and that Unless the 
full first premium is paid by me at the time of making this application, the 
policy shall not take effect until issued by the company and received by me and 
the full first premium thereon is paid, while my health, habits and occupation 
are the same as described in this application.” 


Under the language of the policy, the application was made a part of the 
contract, and the policy also contained a clause to the effect that the policy, 
together with the application, constituted the entire contract between the par- 
ties. At the time of the application for the policy, the Curtis family was carry- 
ing industrial insurance with the defendant company on two young children and 
the life of the plaintiff, for which policies the local agent, Hancock, was collect- 
ing weekly payments. 

Agent Hancock agreed that the premium on the policy in suit could be paid 
weekly, and plaintiff began making weekly payments of $1.25 per week upon 
the policy. Agent Hancock raised the weekly rate of payment $1 per week 
shortly after the payments were begun, and plaintiff testified that, because of 
that fact, she ceased making the payments from some time in November until 
January 7, when an additional $2 was paid, making a total paid on the policy of 
$4.50. In the meantime, during the Christmas week, the agent called on insured 
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and explained why it was necessary to raise the weekly payment, and the in- 
sured agreed to continue paying. 

On the Thursday before January 14, 1929, the plaintiff received from the de- 
fendant company a notice and demand for payment of the second quarter pre- 
mium due January 13, 1929. Agent Hancock called at the Curtis home on Janu- 
ary 14, and plaintiff testified that she offered to pay him the balance due on the 
first quarter, but that the agent told plaintiff that her husband’s policy was in 
force and that there was no use to worry about it, and that it would be in force 
another month under the payments already made. 

On January 15, 1929, the insured was killed. 

At the trial, the policy in question was produced by the defendant pursuant 
to a notice served on it by the plaintiff, and was introduced in evidence by 
the plaintiff. The word “Canceled” in perforations was stamped over the signa- 
tures of the president and secretary of the company on the policy. The con- 
tention of the defendant below, which was sustained by the action of the trial 
judge, is that there never was any contract of insurance; first, because the 
— was never delivered, and second, because the first premium was never 
paid. 

The plaintiff contends that the policy was in full force and effect at the 
tme of insured’s death; there having been a constructive delivery of the policy 
or a waiver of delivery, and the first premium having been paid or waived. 

[1] The validity of the provisions in the application and the policy is un- 
questioned. Similar provisions have been passed upon by the courts, and, so 
iar as we can find, have been uniformly approved. 

In MacKelvie v. Mutual Ben. Life Ins. Co. (C. C. A.) 287 F. 660, 663, it is 
held: “The law is settled in this court, that, when a life insurance policy con- 
tains, as this one did, the provisions that it ‘will not take effect, unless the first 
premium or agreed installment thereof shall be actually paid during the life- 
time of the insured,’ the provision means exactly what it says and will be en- 
forced. And if the policy contains, as this one did, the express provision that 
‘agents are not authorized to make, alter or discharge contracts,’ the waiver 
relied on must be one by the company itself, and no attempted waiver by an 
agent will be treated as its equivalent. In Pennsylvania Casualty Co. v. Bacon, 
133 F. 907, 67 C. C. A. 497, a policy of insurance stated that it was not to take 
effect ‘unless the premium is actually paid previous to any accident upon which 
claim is made,’ and it provided that no waiver should be binding on the insurer 
unless indorsed on the policy and signed by the president or secretary of the 
company. This court held that a subagent had no authority to accept a note 
in lieu of cash for the first premium, and to thereby waive the provisions of 
the policy. The decisions of the Supreme Court in Northern Assurance Co. v. 
Grand View Building Association, 183 U. S. 318, 22 S. Ct. 133, 46 L. Ed. 213; 
Penman vy. St. Paul Fire & Marine Ins. Co., 216 U. S. 311, 30 S. Ct. 312, 54 L. 
Ed. 493; A&tna Life Insurance Co. v. Moore, 231 U. S. 543, 34 S. Ct. 186, 58 L. 
Ed. 356; Lumber Underwriters v. Rife, 237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 
1140; Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. 
Ed. 1202—support the same doctrine. The provisions that a policy of life insur- 
ance shall not take effect unless the first premium is actually paid in cash during 
the lifetime of the person insured is valid and will be enforced according to 
its terms.” See, also, Sturgill v. New York Life Ins. Co., 195 N. C. 34, 36, 141 
S. E. 280. 

We believe this to be a wholesome rule, because it is clearly apparent that 
the business of life insurance, which is so important a part of our civilization 
in this latter-day world, could not be carried on were the insurance companies 
bound by every act or statement of a local agent; especially one whose duty 1s 
mainly that of soliciting or collecting. If it were otherwise, great injustice 
would follow, and a great loss be imposed upon holders of life insurance poli- 
cies. because of the increased burden upon the companies that would result. 
While the courts are careful, in every way, to protect the interest of bene- 
ficiaries under insurance policies, yet there is a limit which should not be ex- 
ceeded. The reasonableness of the respective contentions should be the yard- 
stick with which to measure the justice of the matter. 

[2] The notice in question contained the following provision: “Notice to 
Policyholders as to Powers of Agents——No Agent has power on behalf of the 
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Company to make or modify any contract of insurance or waive any provision 
thereof, to extend the time for paying a premium, to waive any forfeiture, or 
tc bind the company by making any promise, or making or receiving any repre- 
sentation or information.” 

This provisidn, coupled with the previous statement in the application, with 
which the insured must be presumed to be familiar, leads us to the conclusion 
that there never was in this case any valid contract of insurance that would 
bind the defendant company. 

The first payment was never made, nor was the local agent authorized to 
deliver the policy until such payment had been made, and there is no contention 
that the policy was ever actually delivered. 

[3] While we recognize the force of the contention made on behalf of the 
plaintiff that forfeitures are not favored at law, yet where there has been no 
contract there can be no forfeiture of a contract, and we think this is a case 
of no contract. None of the conditions precedent especially stipulated as nec- 
essary before the contract became binding was ever properly waived by any 
one having authority. Slocum v. New York Life Ins. Co., 228 U. S. 364, 33 S. 
Ct. 523, 57 L. Ed. 879; New York Life Ins. Co: v. Fletcher, 117 U. S. 519, 6 S. 
Ct. 837, 29 L. Ed. 934; Hoffman v. John Hancock Mutual Life Ins. Co., 92 U. 
S. 161, 23 L. Ed. 539; Philadelphia Life Ins. Co. v. Hayworth (C. C. A.) 296 F. 
339; AEtna Life Ins. Co. v. Johnson (C. C. A.) 13 F.(2d) 824; Dodd v. A&tna Life 
Ins. Co. > C. A.) 35 F.(2d) 673; Bradley v. New York Life Ins. Co. (C. C. A.) 
275 F. 657. 

[4] This seems to be the rule supported by the great weight of authorities 
in the federal courts, and the questions here involved, being questions of gen- 
eral jurisprudence, are to be determined by the federal rule. A®tna Life Ins. 
Co. v. Moore, 231 U. S. 543, 34 S. Ct. 186, 58 L. Ed. 356; MacKelvie v. Mutual 
Ben. Life Ins. Co. (C. C. A.) 287 F. 660, 663; Pilot L. Ins. Co. v. Owen (C. C. 
A.) 31 F.(2d) 862. 

However, the North Carolina rule seems to be the same as the federal rule 
on this point. Thompson vy. Equitable Life Assurance Society, 199 N. C. 59, 154 
S. E. 21; Sturgill v. New York Life Ins. Co., 195 N. C. 34, 141 S. E. 280; Turling- 
ton v. Metropolitan Life Ins. Co., 193 N. C. 481, 137 S. E. 422; Perry v. Security 
Life & Annuity Co., 150 N. C. 143, 63 S. E. 679; Ormond v. Mutual Life Associ- 
ation, 96 N. C. 158, 1 S. E. 796; Whitley v. Peidmont & Arlington Life Ins. Co., 
71 N. C. 480; Clifton v. Mutual Life Ins. Co., 168 N. C. 499, 84 S. E. 817. 

We have examined the authorities cited on behalf of plaintiff, but find them 
distinquishable, in that they deal with questions of waiver after the contract 
had admittedly become effective. 

[5] The contention that the notice given of the payment due for the second 
quarter was a waiver of all conditions that existed, with reference to the first 
payment, is, we think, without merit. A notice of the second quarter’s payment 
was issued from the home office of the company, and was a mere matter of 
routine carried out in compliance with the North Carolina law requiring notices 
to be sent out at a certain stated time before the due date. Certainly the purely 
mechanical act of sending out a notice by one department of a large insurance 
company having that duty to perform with respect to thousands of policies 
could not be considered to constitute a waiver of the two conditions that were 
here necessary to be performed before any contract existed; that is, payment 
of the first premium and the delivery of the policy. Under some circumstances, 
such a notice might be held to prevent the forfeiture of a contract already in 
effect, but certainly cannot be held to give life to a contract that never existed. 

There is no evidence whatever that the officials of the company had any 
notice that the local agent was collecting weekly installments from the insured, 
cr that the agent remitted same or any part thereof to the company. Had there 
been any such evidence, and had the company had notice of the situation as it 
actually was, an entirely different case would be presented for our consideration. 


For the reasons above given, the judgment of the court below is accordingly 
affirmed. 
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FOUNTAIN & HERRINGTON, Inc., v. MUTUAL LIFE INS. CO. OF 
NEW YORK. No. 3204. 
Circuit Court of Appeals, Fourth Circuit. Jan. 12, 1932. 
55 Federal Reporter (2d) 120. 
1. INSURANCE. 


_ Insurance policy applied for and delivered in North Carolina, wherein pre- 
mium was paid, held governed by North Carolina laws (C. S. N. C. § 6287). 
The policy provided that it should not take effect until it was de- 
livered to insured and premium paid. 
(For other cases, see Insurance, Dec. Dig. § 125[2].) 
2. INSURANCE. ; P 68 hg 

Material false statements in application render life insurance policy voidable 
under North Carolina law (C. S. N. C. § 6289). 

(For other cases, see Insurance, Dec. Dig. § 253.) 

3. INSURANCE. ; saat laa 

False statements in application are deemed material, if such as would mater- 
ially influence insurer’s judgment in accepting risk or fixing premium (C. S. N. 
C. § 6289). 

(For other cases, see Insurance, Dec. Dig. § 255.) 

4. INSURANCE. ets ae . 

Statements in application for life insurance policy as to insured’s prior ill- 
ness, consultations with physicians, and applications for other insurance are deemed 
material as matter of law. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292, 300.) 

6. INSURANCE. : : 

Local agent’s knowledge of insured’s prior illness, consultations with physi- 
cians, etc., held not imputable to insurer, so as to constitute waiver of right to 
avoid policy. ; 

The application and policy stated that agent had no authority to pass 

on risks, accept representations or information not contained in applica- 

tion, or waive forfeitures. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

10. INSURANCE. ; 

State statute declaring soliciting agent insurer’s agent does not so enlarge his 
authority so as to render his knowledge of facts imputable to insurer, notwith- 
standing policy provisions limiting his authority (C. S. N. C. § 6457). 

(For other cases, see Insurance, Dec. Dig. § 378[2].) 

11. INSURANCE. 

Insured’s statement to insurer’s investigator that insurer should say if it 
wanted policy back held not demand on proper officer of insurer, so as to work 
estoppel to cancel policy. ; 

The investigator had no authority to cancel policy or waive forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

12. INSURANCE. 

Insurer held not estopped to cancel life insurance policy, in absence of sub- 
stantial evidence that insured changed position, failed to obtain other insurance, 
or was otherwise prejudiced because of delay. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

13. INSURANCE. 

Insurer must act to avoid policy within reasonable time after discovering 
grounds therefor, or be deemed to have waived right. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

14. INSURANCE. 

Insurer did not waive right to avoid policy for misrepresentations in applica- 
tion by failure to cancel policy before insured’s death within month after it sent 
investigator. 

(For other cases, see Insurance, Dec. Dig. § 390.) 
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15. INSURANCE. : 

Insurer is entitled to reasonable time after discovering falsity of representa- 
tion in application for investigation before canceling policy. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


Appeal from the District Court of the United States for the Eastern District 
of North Carolina, at Wilmington; Isaac M. Meekins, Judge. 

Action by Fountain & Herrington, Inc., against the Mutual Life Insurance 
Company of New York. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

E. K. Bryan, of Wilmington, N. C. (John A. Stevens and Bryan & Campbell, 
all of Wilmington, N. C., on the brief), for appellant. 

J. O. Carr, of W ilmington, N. C. (Carr, Poisson & James, of Wilmington, N. 
C., on the brief), for appellee. 

Before Parker and Soper, Circuit Judges, and Webb, District Judge. 

ParKER, Circuit Judge. 

This is an appeal in an action instituted to recover on a policy of life insur- 
ance. The defendant admitted the execution of the policy, but alleged that same 
was avoided by reason of the falsity of certain representations contained in the 
application. Plaintiff, in reply, alleged that defendant’s local agent had knowledge 
of the facts, and that the delivery of the policy under the circumstances was a 
waiver of the right to rely upon the falsity of the representations. Plaintiff also 
alleged that, after the delivery of the policy, the insured communicated the facts 
to an investigating agent of the company, with the request that the company elect 
at once what action it intended to pursue, and that its failure promptly to declare 
a forfeiture and return the premium was a waiver of the right to rely upon a for- 
feiture. At the conclusion of the evidence, the trial judge instructed the jury to 
answer the issues submitted in favor of the defendant, and from judgment there- 
on the plaintiff has appealed. 


The insured was one Joseph W. Herrington. On November 5, 1929, he ap- 
plied to defandant for a policy on his life in the sum of $10,000; and in his appli- 
cation, attached to and made a part of the policy, he stated in answer to questions 
expressly directed to these matters that he was in good health; that he had had 
no illness or disease since childhood, except one attack of malaria in 1923; that he 
had consulted no physician for any ailment within five years, except one physician 
in 1923;.and that no other application for insurance on his life was then pending 
or contemplated. Preceding the questions in the application the following state- 
ment was made: “All the following statements and answers and all those that the 
insured makes to the company’s medical examiner, in continuation of this applica- 
tion, are true, and are offered to the company as an inducement to issue the pro- 
posed policy.” 

The uncontradicted testimony showed that all of the statements of the in- 
sured heretofore quoted were false. He was not in good health, but had been suf- 
fering with pains which he thought were being caused by appendicitis, for which 
he underwent an operation in the latter part of January, 1930, which resulted in 
his death on February Ist. He had consulted a physician with regard to his con- 
dition frequently during the year preceding his application, and at the time of the 
application he had pending with the Pilot Life Insurance an application for life 
insurance which he had filed on November Ist. In the application to the Pilot 
Life, in answer to the question, “Have you ever been advised to have, or do you 
contemplate a surgical operation,” he answered, “Appendicitis advised four years 
chronic type.” 

There was testimony on behalf of the plaintiff that at the time of issuing the 
policy defendant’s local agent who solicited same knew that insured had consulted 
a local physician with regard to his condition, and that the application with the 
Pilot Life was pending. The application to defendant, however, contained the fol- 
lowing provision: “It is agreed that no agent or other person except the president, 
vice-president, a second vice-president, or a secretary of the company has power 
on behalf of the company to bind the company by making any promise respecting 
benefits under any policy issued hereunder or accepting any representations or in- 
formation not contained in this application, or to make, modify or discharge any 
contract of insurance, or to extend the time for payment of a premium, or to waive 
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any lapse or forfeiture or any of the company’s rights or requirements.” And a 
similar provision was contained in the face of the policy as issued. 

The policy was issued on November 12th. On December 5th defendant re- 
ceived information that insured had had attacks of appendicitis, and sent its in- 
vestigator to Wilmington to look into the matter. He made a report which was 
referred to the legal department of the company for an opinion. There is nothing 
in the record to show what this report contained or that the investigation was 
completed. One witness testified that the investigator stated that insured had 
said to him that, if the company wanted the policy back, it should say so and re- 
turn his money, and that, if there was anything wrong with the policy, he did not 
want it. The local agent testified that insured told him that he wanted the com- 
pany to make up its mind to do something, because he could get the insurance 
with another company. But neither the local agent nor the investigator had au- 
thority to cancel the policy or return the premium; and there is no evidence that 
insured ever called upon the company, or upon any of its agents having authority 
in the premises, to make any election with respect to canceling or continuing the 
insurance. 

There is no evidence that defendant took any action recognizing the validity 
of the policy after acquiring notice of the falsity of the matters contained in the 
application; and, while no effort was made to effect a cancellation or return the 
premium prior to the death of insured, there is no such evidence of undue delay 
or of other circumstance as would warrant an inference that the company intended 
to waive the falsity of the statements contained in the application and continue 
the insurance. 

[1] As the policy, by its express provisions, was not to take effect until de- 
livered to the insured and the premium thereon paid, and as it was delivered and 
the premium was paid in North Carolina, it was, without the aid of any statute, 
unquestionably a North Carolina contract governed by the laws of North Car- 
olina. Equitable Life Society v. Clements, 140 U. S. 226, 11 S. Ct. 822, 35 L. Ed. 
497; Hogue-Kellogg Co. v. G. L. Webster Canning Co. (C. C. A. 4th) 22 F.(2d) 
384. And, as the application was taken in North Carolina, this result follows by 
express provision of the North Carolina statute. Consol. St. N. C. § 6287; Will- 
a - Mutual Reserve Fund Life Ass’n, 145 N. C. 128, 58 S. E. 802, 13 Ann. 

as. 51. 

[2-4] Under the law of North Carolina, statements in the application are 
deemed representations and not warranties, and will not prevent a recovery on the 
policy, unless material or fraudulent. Consol. St. § 6289. But, if material, they 
render the policy voidable; and they are to be deemed material if they are of such 
a nature as would materially influence the judgment of the insurance company 
either in accepting the risk or fixing the premium rate. Bryant v. Metropolitan 
Life Ins. Co., 147 N. C. 181, 60 S. E. 983; Gardner v. North State Mut. Life Ins. 
Co., 163 N. C. 367, 79 S. E. 806, 48 L. R. A. (N. S.) 714, Ann. Cas. 1915 B, 652. 
Answers made in response to questions in the application as to prior illness, con- 
sultation with physicians and application for other insurance, where the applicant, 
as here, declares that they are true and offers them as an inducement to the issu- 
ance of the policy, are deemed material as a matter of law. George Washington 
Life Ins. Co. v. American Collapsible Box Co., 185 N. C. 543, 117 S. E. 785; Mu- 
tual Life Ins. Co. v. Leaksville Woolen Mills, 172 N. C. 534, 90 S. E. 574, 576; 
Alexander v. Metropolitan Life Ins. Co., 150 N. C. 536, 64 S. E. 432. The rule is 
thus stated by Mr. Justice Brown, speaking for the Supreme Court of North Car- 
olina in the Leaksville Woolen Mills Case, supra, as follows: “The materiality of 
the representations is not open to dispute. It does not depend upon inferences 
drawn from facts and circumstances to be proved, in which event the question is 
one for the jury. A different rule prevails where the representations are in the 
form of written answers made to written questions. In such case the questions 
and answers are deemed to be material by the acts of the parties to the contract.” 

And this is in accordance with the rule as laid down by the federal courts. 
Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 
1202; A&tna Life Ins. Co. v. Moore, 231 U. S. 543, 34 S. Ct. 186, 58 L. Ed. 356; 
New York Life Ins. Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 934; 
Jeffries v. Life Ins. Co., 22 Wall. 47, 22 L. Ed. 833; Union Indemnity Co. v. 
Dodd (C. C. A. 4th) 21 F.(2d) 709, 55 A. L. R. 735; Keeton v. Jefferson Stand- 
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ard Life Ins. Co. (C. C. A. 4th) 5 F.(2d) 183. The rule is thus stated by the 
Supreme Court of the United States in the Jeffries Case, and the statement 1s 
quoted with approval by the Supreme Court of North Carolina in the Leakville 
Woolen Mills Case: “The proposition at the foundation of this point is this, that 
the statements and declarations made in the policy shall be true. * * * ‘There 
is no place for the argument either that the false statement was not material to 
the risk, or that it was a positive advantage to the company to be deceived by it. 
* * * The company deems it wise and prudent that the applicant should inform 
them truly whether he has made any other application to have his life insured. 
* * * The same is true of its inquiry whether the party is married or single. 
The company fixes this estimate of its importance. The applicant agrees that it 
is thus important by accepting this test. It would be a violation of the legal rights 
of the company to take from it its acknowledged power thus to make its opinion 
the standard of what is material, and to leave that point to the determination of 
a jury. The jury may say, as the counsel here argues, that it is immaterial 
whether the applicant answers truly if he answers one way, namely, that he is 
single, or that he has not made an application for insurance. Whether a question 
is material depends upon the question itself. The information received may be 
immaterial. But if under any circumstances it can produce a reply which will 
influence the action of the company, the question cannot be deemed immaterial.” 


[5-7] The plaintiff does not seriously controvert the position that the repre- 
sentations were material. Its position is that the knowledge of the local agent of 
the truth as to the matters inquired about was imputable to the company, and 
that the issuance of the policy in the face of his knowledge was a waiver of the 
right to avoid the policy on account of the falsity of the representations. The 
answer to this is that notice to an agent is notice to the principal only as to 
matters lying within the scope of the agent’s authority; and the agent here had 
no authority to pass upon risks, accept any representations or information not 
contained in the application, or waive forfeitures. And not only was the authority 
of the local agent thus limited; but both in the application and in the policy as 
issued the insured agreed upon such limitation. It is well settled that the courts 
of the United States will recognize and enforce such limitations upon the power 
of the agent thus brought to the attention of the insured, and that knowledge on 
the part of the agent in such case will not be imputed to the company or result 
in a waiver of conditions contained in the policy. Lumber Underwriters v. Rife, 
237 U. S. 605, 609, 35 S. Ct. 717, 59 L. Ed. 1140; AEtna Life Ins. Co. v. Moore, 
supra, 231 U. S. 543, 559, 34 S. Ct. 186, 58 L. Ed. 356; Northern Assurance Co. 
v. Grand View Building Ass’n, 183 U. S. 308, 22 S. Ct. 133,.46 L. Ed. 213; New 
York Life Ins. Co. v. Fletcher, supra, 117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 934; 
Globe Ins. Co. v. Wolff, 95 U. S. 326, 24 L. Ed. 387; Ins. Co. v. Norton, 96 
U. S. 234, 240, 24 L. Ed. 689; Northern Assur. Co. Limited v. Case (C. C. A. 
4th) 12 F.(2d) 551; Fidelity-Phenix Fire Ins. Co. v. Queen City Bus & Transfer 
Co. (C. C. A. 4th) 3 F.(2d) 784. 


[8-9] Plaintiff contends, however, that the law applicable is the law as laid 
down by the North Carolina courts, and that under the North Carolina decisions 
the knowledge of the local agent is imputed to the company, notwithstanding the 
provisions of the policy, and that delivery of the policy in the face of such 
knowledge is a waiver of conditions, the effect of which is to render the policy 
void or voidable. See Short v. LaFayette Life Ins. Co., 194 N. C. 649, 140 S. E. 
302, and cases there cited. This, however, is a matter in which we follow the 
general law as declaréd by the courts of the United States and are not bound 
by state decisions. The fact that the contract was a North Carolina contract and 
governed by the laws of North Carolina does not mean that we follow the North 
Carolina decisions in interpreting it. If it did, the well-settled doctrine of Swift 
v. Tyson, 16 Pet. 1, 18, 10 L. Ed. 865, would mean nothing as apptied to con- 
tracts; for all contracts are governed either by the laws of the state where they 
are made or by the laws of the state where they are to be performed. 


The rule as to following the laws of the states is that we are hound by 
state statutes and by state decisions interpreting state statutes or relating to 
rights of property within the state; but we are not bound by state decisions in the 
interpretation to be placed upon contracts or as to other matters arising under 
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the common law or the general principles of jurisprudence. The leading case on 
the subject is Swift v. Tyson, supra, where Mr. Justice Story thus states the 
law applicable here: “In the ordinary use of language, it will hardly be contended, 
that the decisions of courts constitute laws. They are, at most, only evidence of 
what the laws are, and are not, of themselves, laws. They are often re-examined, 
reversed and qualified by the courts themselves, whenever they are found to be 
either defective, or ill-founded, or otherwise incorrect. The laws of a state are 
more usually understood to mean the rules and enactments promulgated by the 
legislative authority thereof, or long-established local customs having the force 
of laws. In all the various cases, which have hitherto come before us for decision, 
this court have uniformly supposed, that the true interpretation of the 34th 
section [of the Judiciary Act of 1789] limited its application to state laws, 
strictly local, that is to say, to the positive statutes of the state, and the con- 
struction thereof adopted by the local tribunals, and to rights and titles to things 
having a permanent locality, such as the rights and titles to real estate, and other 
matters immovable and intra-territorial in their nature and character. It never has 
been supposed by us, that the section did apply, or was designed to apply, to 
questions of a more -general nature, not at all dependent upon local statutes or 
local usages of a fixed and permanent operation, as, for example, to the con- 
struction of ordinary contracts or other written instruments, and especially to 
questions of general commercial law, where the state tribunals are called upon 
to perform the like functions as ourselves, that is, to ascertain, upon general 
reasoning and legal analogies, what is the true exposition of the contract or 
instrument, or what is the just rule furnished by the principles of commercial 
law to govern the case. And we have not now the slightest difficulty in holding, 
that this section, upon its true intendment and construction, is strictly limited to 
local statutes and local usages of the character before stated, and does not extend 
to contracts and other instruments of a commercial nature, the true interpretation 
and effect whereof are to be sought, not in the decisions of the local tribunals, 
but in the general principles and doctrines cf commercial jurisprudence.” 


In Washburn & Moen Mfg. Co. v. Reliance Ins. Co., 179 U. S.:1, 21 S. Ct. 
1, 5, 45 L. Ed. 49, the Supreme Court had under consideration a policy of marine 
insurance taken out in Massachusetts, and governed, of course, by the laws of 
that state. In answering a contention that the court should follow the rule as 
laid down by the Supreme Judicial Court of Massachusetts in construing the 
policy, the court, speaking through Chief Justice Fuller, said: “It is said that a 
different rule has been laid down .in Massachusetts by the supreme judicial court 
of that commonwealth. Kettell v. Alliance Ins. Co., 10 Gray, 144; Mayo v. 
India Mut. Ins. Co., 152 Mass. 172, 25 N. E. 80,9 L. R. A. 831 [23 Am. St. Rep. 
814]. Even if this were absolutely so we should not feel constrained, though re- 
gretting the difference:of opinion, to depart from our own rule. The policy was 
a Massachusetts contract, it is true, but its construction depended on questions of 
general commercial law, in respect of which the courts of the United States are at 
liberty to exercise their own judgment, and are not bound to accept the state 
decisions as in matters of purely local law.” 

In Independent School District v. Rew (C. C. A. 8th) 111 F. 1, 11, 95 
L. R. A. 364, where the court had under consideration the effect of recitals in 
municipal bonds, the late Judge Sanborn, answering a contention that the court 
should follow the local decisions, said: “But the question that has been under 
consideration here is not one of the construction of the .constitution or of the 
statutes of the state of Iowa. It simply involves the construction and effect ot 
recitals in negotiable instruments. Jt is a question of commercial, and not of con- 
stitutional, law, upon which the decisions of the state courts are not controlling 
in the federal tribunals. It is not only the privilege, but the duty, of the federal 
courts, imposed upon them by the constitution and statutes of the United States, 
to consider for themselves, and to form their independent opinions and decisions 
upon, questions of commercial or general law presented in cases in which they 
have jurisdiction, and it is a duty which they cannot justly renounce or disregard. 
Jurisdiction of such cases was conferred upon them for the express purpose of, 
securing their independent opinions upon the questions arising in the litigation 
remitted to them. And a citizen of the United States who has the right to 
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prosecute his suit in the national courts has also the right to the opinions and 
decisions of those courts upon every crucial question of general or commercial 
law or of right under the constitution or statutes of the nation, which he presents.” 
See, also, 27 R. C. L. 52; Hawkeye Com. Men’s Ass’n v. Christy (C. C. A.8th) 
294 F. 208, 211, 40 A. L. R. 46; Baltimore & O. R. Co. v. Baugh, 149 U. S. 
368, 13 S. Ct. 914, 37 L. Ed. 772; Salem Trust Co. v. Manufacturers’ Finance 
Co., 264 U. S. 182, 191, 44 S. Ct. 266, 68 L. Ed. 628, 31 A. L. R. 867; Colorado 
Yule Marble Co. v. Collins (C. C. A. 8th) 230 F. 78, 80. 

[10] It is said, however, that the question is one of applying the statutes of 
the state, because section 6457 of the Consolidated Statutes provides: “A person 
who solicits an application for insurance upon the life of another, in any con- 
troversy relating thereto between the insured or his beneficiary and the company 
issuing a policy upon such application, is the agent of the company and: not of 
the insured.” 

We do not see that this statute has any relation to the question involved. It 
provides merely that a soliciting agent shall be deemed the agent of the com- 
pany and not of the insured. It does not attempt to prescribe the extent of the 
agent’s authority or to convert a special or limited agency into one with general 
powers. Such a statute was before the Supreme Court in Mutual Life Ins. Co. 
y. Hilton-Green, 241 U. S. 613, 621-623, 36 S. Ct. 676, 680, 60 L. Ed. 1202, where 
a statute of Florida provided that any person who received money for an in- 
surance company in payment of a contract of insurance, or who directly or in- 
directly caused to be made any contract of insurance, should be deemed to all 
intents and purposes an agent or representative of the company. In answering a 
contention that this statute so enlarged the authority of the local agents that their 
knowledge was to be imputed to the company irrespective of provisions contained 
in the policy, the court said: “Section 2765 of the Florida Statutes [Gen. St. 
1906], supra, undertakes to designate as agents certain persons who in fact act 
for an insurance company in some particular; but it does not fix the scope of 
their authority as between the company and third persons and certainly does not 
raise special agents with limited authority into general ones possessing unlimited 
power.” See, also, the recent decision of the Supreme Court in Sun Insurance 
Office v. Scott, 52 S. Ct. 72, 76 L. Ed. 

{11, 12] The only remaining question relates to the statements made to the 
investigator after the delivery of the policy. As the investigator had no authority 
to cancel the policy or waive forfeitures, it is clear that the statement made to 
him by the insured, to the effect that, if the company wanted the policy back, it 
should say so, was not a demand upon a proper officer of the company, and did 
not impose upon it the duty of electing whether to cancel the policy or not, so 
as to create an estoppel by reason of its failure to cancel promptly. Furthermore, 
as there is no substantial evidence that insured changed his position, failed to 
obtain other insurance, or was otherwise prejudiced by reason of the failure of 
the company to cancel promptly, there is no basis for an estoppel. 

[13-15] Nor do we think there is evidence upon which the company can be 
held to have waived its right to avoid the policy. It took no affirmative action of 
any sort recognizing the policy as valid; and, while the law is that.a company, 
upon discovering the falsity of a representation in an application, must take action 
to avoid the policy within a reasonable time or it will be deemed to have waived 
the right to do so (see Cooley’s Briefs on Insurance [2d Ed.] vol.’5, p. 4290 and 
cases cited at p. 4293), we do not think the evidence of delay here is sufficient 
to justify an inference of waiver under this rule. The cancellation of a policy 
for misrepresentation is a serious matter, both to the company and to the insured; 
and, although. good faith requires that the company act promptly upon discovering 
the falsity of a representation, it is entitled to a reasonable time within which 
to investigate the matter and to determine what course to pursue. If insured had 
not died and this were a suit to cancel the policy on the ground of misfepresenta- 
tion, no one would contend that, by reason of the delay here relied upon, the 
company had waived its right; and the fact that the insured has died in the 
meantime does not, of course, affect the matter. 


There was no error, and the judgment below will. be affirmed. 
Affirmed. 
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GUSTAFSON v. NEW YORK LIFE INS. CO. No. 6340. 
District Court, W. D. Pennsylvania. Feb. 19, 1931. 
55 Federal Reporter (2d) 235. 
INSURANCE. 


Death of professional boxer from broken neck suffered from violent blow 
on chin while engaged in legal boxing match held effected by “accidental cause,” 
within double indemnity clause in life policy. 

Life insurance policy provided, in part, for payment to beneficiary of 
double the value of the policy if insured’s death resulted “directly and 
independently of all other causes from bodily injury effected solely 
through external violent and accidental cause, and that such death occur- 
red within sixty days after sustaining such injury.” 

(For other cases, see Insurance, Dec. Dig. § 529.) 

At Law. Action by Helma C. Gustafson against the New York Life Insur- 
ance Company. 

Judgment in favor of the plaintiff. 

Judgment affirmed in 55 F.(2d) 236. 

Mullin & Woods, of Kane, Pa., for plaintiff. 

Guy B. Mayo, of Smethport, Pa., and Don M. Larrabee, of Williamsport, 
Pa., for defendants. 

ScHOONMAKER, District Judge. 

A jury trial was waived in this case and the parties agreed upon the facts 
in a written stipulation designated as a “case stated,” agreeing that the same 
should have the same effect as a special finding of facts by verdict of a jury 
under provisions U. S. Code, title 28, § 773, and section 875 (28 USCA §§ 773, 
875). 

Findings of Fact. 
We therefore find the facts to be as contained in the case stated. 
Conclusions of Law. 7 

From the facts thus found we conclude as a matter of law that the plaintiff 
is entitled to judgment against the defendant for the sum of $4,000, with interest 
from February 10, 1930. 

Discussion. 

The only question at issue is whether the plaintiff, the beneficiary in a 
policy of insurance issued by the defendant upon the life of plaintiff’s son, Evan 
E. Gustafson, in the sum of $2,000, is entitled to recover $4,000 under the double 
indemnity clause of the policy. The defendant admits its liability under the 
policy for the face thereof. 

The provision of the policy covering this double indemnity feature is as 
tollows: “New York Life Insurance Company agrees to pay to Helma C. Gustaf- 
son, mother of the insured, beneficiary, two thousand dollars, upon receipt of 
due proof of the death of Evan E. Gustafson, the Insured, or double the face 
of this policy, upon receipt of due proof that the death of the Insured resulted 
directly and independently of all other causes from bodily injury effected solely 
through external, violent, and accidental cause, and that such death occurred 
within sixty days after sustaining such injury.” 

The insured, at the time of his death, was a professional boxer, and as 
such had engaged in various boxing matches. At the date of his death, and 
for a long time prior thereto, he enjoyed exceptional strength and bodily vigor, 
and was in a trained and fit condition to engage successfully as a boxer in a 
boxing match. 

His death was caused in the following manner, as recited in the sixth para- 
graph of the case stated: “6. That, on or about January 13, 1930, the said Evan 
FE. Gustafson, while lawfully engaged in a boxing match of scheduled duration 
of four rounds, in Allegany, in the County of Cattaraugus and State of New 
York, with an opponent of ordinary skill, health and vigor, received from his 
said opponent a violent blow on the chin causing his neck to break, which shortly 


and within a few hours thereafter caused the death of the said Evan E. Gustaf- 
son. 


Boxing was not a prohibited occupation under the terms of the policy. 


All the elements that make the double indemnity payable under the policy 
are admittedly present except one, and that is the “accidental cause.” The plain- 
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tiff contends, under the facts in the case, that the cause of death was accidental. 
The defendant contends that is was not accidental. That presents the only issue. 
We find no case involving death while engaged in boxing. Our conclusion is 
that death resulting from a blow received while boxing presents a case of an 
accidental cause within the policy in the case. Boxing is not a prohibited occu- 
pation under the terms of the policy. 

The prohibited risks are stated in the policy as follows: “This Double In- 
demnity Benefit will not apply if the Insured’s death resulted from self-destruc- 
tion, whether sane or insane; from any violation of law by the insured; from 
military or naval service in time of war; from riot, insurrection or war or any 
act incident thereto; from engaging, as a passenger or otherwise, in submarine 
or aeronautic operations; from physical or mental infirmities; or directly or in- 
directly from illness or disease of any kind.” 

Therefore, we conclude that the insurance company having definitely deter- 
mined those acts and occupations which are not covered by the policy, acci- 
dental death resulting from an injury received in the course of all other activi- 
ties and occupations must come under the risks assumed by the company. Box- 
ing we would class with football, basketball, baseball, horseback riding, and 
the like, all of which are attendant with some risks of internal injury which 
may result in death. Just because a man engages in any one of these exercises 
or sports, it cannot be said that any injuries which he received in the course of 
any of these games or exercises were not accidental. Death in a boxing bout, 
as well as in a football game, is unusual and unexpected. No man has ordinarily 
any cause or reasonable ground to anticipate that when he engages in any of 
these games, death will result. If it does, it may truly be said to be both unex- 
pected and not included by any party to the game, and therefore accidental. 

here are a number of cases which support this conclusion, where the in- 
sured was killed in a fight or brawl and had no reason to expect fatal conse- 
quences, death therefore being classed as one due to accidental causes. Erb v. 
Commonwealth Mutual Accident Co., 232 Pa. 215, 81 A. 207; Lovelace v. Travel- 
ers’ Protective Ass’n of America, 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 
47 Am. St. Rep. 638; Eicks v. Fidelity & Casualty Co. of New York, 300 Mo. 
279, 253 S. W. 1029; Occidental Life Insurance Co. v. Holcomb (C. C. A.) 10 F. 
(2d) 125; Carroll v. Fidelity & Casualty Co. of New York (C. C.) 137 F. 1012; 
Missouri State Life Ins. Co. v. Roper (C. C. A.) 44 F.(2d) 897. 


Let an order for judgment in favor of the plaintiff be submitted in accord- 
ance with this opinion. 


NEW YORK LIFE INS. CO. v. GUSTAFSON. No. 4632. 
Circuit Court of Appeals, Third Circuit. Dec. 29, 1931. 
Rehearing Denied Feb. 19, 1932. 

55 Federal Reporter (2d) 236. 


1. INSURANCE. : ; 

Where life policy is ambiguous, law gives insured benefit of more favorable 
construction. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. ; 

Death of professional boxer from broken neck suffered from violent blow 
on chin while engaged in legal boxing match held effected by “accidental cause, 
within double indemnity clause in life polcy. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Pennsylvania; Frederic P. Schoonmaker, Judge. : 

Action by Helma C. Gustafson against the New York Life Insurance Com- 
pany. Judgment for the plaintiff [55 F.(2d) 235], and the defendant appeals. 

Affirmed. 

Don M. Larrabee, of Williamsport, Pa., and Guy B. Mayo, of Smethport, 
Pa., for apellant. 

F. J. Woods and Mullin & Woods, all of Kane, Pa., for appellee. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

BurrFincton, Circuit Judge. : 

On April 3, 1922, the New York Life Insurance Company by.its policy in- 
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sured the life of Evan E. Gustafson for $2,000, and for double indemnity on 
“due proof that the death of the insured resulted directly and independently 
of all other causes from bodily injury effected solely through external, violent 
and accidental cause.” On the death of the insured the company tendered the 
life benefit to his mother, the beneficiary, and contested the double indemnity 
benefit. Thereupon suit was brought by the mother. Trial by jury was waived, 
the facts were stated and agreed, and the following question submitted for the 
determination of the court: “Did the death of the said Evan E. Gustafson 
result, directly and independently of all other causes, from bodily injury effect- 
ed solely through external, violent and accidental cause, within sixty days after 
sustaining his injury, within the meaning of said policy?” After hearing, the 
trial judge held with the plaintiff; whereupon the insurance company took this 
appeal. 


[1, 2) After argument and due consideration had, we find no error in the 
judge’s action. 


When the policy was taken, the insured was a student. Later he became 
a professional boxer, taking part in boxing matches given to paying audiences. 
His death was caused, as stipulated: “On or about January 13, 1930, the said 
Evan E. Gustafson, while lawfully engaged in a boxing match of scheduled 
duration of four rounds * * * with an opponent of ordinary skill, health and 
vigor, received from his said opponent a violent blow on the chin causing his 
neck to break, which shortly and within a few hours thereafter caused the 
death of the said Evan E. Gustafson.” The stipulated case further is that Gus- 
tafson “was in perfect health, enjoyed exceptional strength and bodily vigor, 
and was in a trained and fit physical condition to engage successfully as a boxer 
in a boxing match.” That his death resulted, in the words of the policy, “from 
bodily injury,” and that, in the further words of the policy, such injury was 
effected “solely through external, violent * * * cause,” is equally clear. There- 
fore the crucial question is: Was “such bodily injury * * * effected through acci- 
dental cause”? 


We are thus called upon to construe a provision of the policy which is am- 
biguous, but an ambiguity which the insurance company chose to put in its con- 
tract. Under such circumtances, the law gives the other party the benefit of 
the more favorable construction. Moreover, the deceased was engaged in a 
lawful employment. While the insurance company by its policy provided for 
certain prohibitive risks, it did not forbid boxing, and therefore it must be deem- 
ed to have had in view that there were many sports from which death might 
very occasionally and quite accidentally result. In that regard the trial judge 
said, and we agree therewith: “Therefore, we conclude that the insurance com- 
pany having definitely determined those acts and occupations which are not 
covered by the policy, accidental death resulting from an injury received in 
the course of all other activities and occupations, must come under the risks 
assumed by the Company. Boxing we would class with football, basketball, 
baseball, horseback riding, and the like, all of which are attendant with some 
risks of external injury which may result in death. Just because a man engaged 
in any one of these exercises or sports, it cannot be said that any injuries which 
he received in the course of any of these games or exercises were not acciden- 
tal. Death in a boxing bout as well as in a football game is-unusual and unex- 
pected. No man has ordinarily any cause or reasonable ground to anticipate 
that when he engages in any of these games, death will result. If it does, it 
may truly be said to be both unexpected and not intended by any party to the 
game, and therefore accidenal.” 


That the man’s death resulted from a boxing blow is a fact; that a man 
enters such a contest knowing that his opponent will inflict the hardest blows 
possible, that death occasionally comes in a boxing match, all are facts. But 
that such facts make death in such a match nonaccidental by no means follows, 
any more than every death in sports—wrestling, fencing, baseball, football—is 
nonaccidental because of the fact that it occasionally happens. Accidental has 
in it the element of improbable, unusual, by chance. In the present case, while 
there was the remote possibility of death, there was no probability, and_reflec- 
tion will show that the reason death came in this particular case was because 
a large number of independent, unconnected factors chanced to combine and 
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co-operate to make this blow break the neck of the deceased. To refer to but 
a few: The deceased possibly had his chin raised so that his opponent’s blow 
nad an increased range and effect of leverage. The position of his opponent 
might have been at such a lower level that his upward stroke was delivered 
with telling effect. The particular position of the deceased’s chin, and the angle 
from which his opponent’s blow came, might have been such as to make the 
Slow a neck-breaking one, when a slight departure from those angles would 
have had no such effect. 

We avoid the temptation to discuss the many cases bearing on accidental 
cause, and, restricting ourselves to the facts before us, we reach the conclusion 
that the court below was not in error in holding that the deceased’s death “re- 
sulted directly and independently of all other causes from bodily injury effected 
solely through external, violent and accidental cause.” 


MUTUAL LIFE INS. CO. OF NEW YORK v. CONLEY et al. No. 2287. 
District Court, D. Minnesota, Third Division. Jan. 21, 1932. 
55 Federal Reporter (2d) 421. 
1. INSURANCE. 


Incontestable provision, though more restrictive than required by state statute, 
held valid (Minn. St. 1927, § 3402). 

The clause of the policy involved provided that policy “shall be in- 
contestable after one year from its date of issue unless the insured dies 

in such year, in which event it shall be incontestable after two years 

from its date of issue.” 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. 

Under Minnesota law, all rights under life policy become fixed at insured’s 
death, and, if insured dies during incontestable period, insurer may set up its 
defenses, even in suit brought after expiration of period of contestability. (Minn. 
St. 1927, § 3402). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. 

_Under federal rule, insured’s death does not stop running of contestability 
period. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. INSURANCE. 
__ Insurer may sue in equity, within period of contestability, to rescind or cancel 
life policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

_ In Equity. Suit by the Mutual Life Insurance Company of New York against 
Grace E. Conley and others. On defendants’ motion to dismiss. 

Motion denied. 

Doherty, Rumble, Bunn & Butler, of St. Paul, Minn., for plaintiff. 

_ A. J. Rockne, of Zumbrota, Minn., and George Nordlin, of St. Paul, Minn., 
for defendants. 

Sanporn, District Judge. : a . ; 

This suit is one to cancel a policy of life insurance issued on the life of 
Alva A. Conley on December 28, 1929, because of alleged fraud. The insured died 
March 11, 1930. The defendants were his beneficiaries. Their contention is that 
the plaintiff has an adequate remedy at law. : 

[1] The policy in question has a clause which provides that the policy “shall 
be incontestable after one year from its date of issue unless the Insured dies in 
such year, in which event it shall be incontestable after two years from its date 
of issue.” 

The language indicates that, although the insured may die within the two- 
year period, nevertheless the insurer may not contest the validity of the policy 
after two years have expired. _ ; 

The clause is more restrictive than that required by the Minnesota statutes. 
See section 3402, Mason’s Minnesota Statutes 1927. It is a valid provision. North- 
western Mutual Life Ins. Co. v. Laury, 174 Minn. 498, 219 N. W. 759. 
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[2] The Minnesota rule is that at death all rights under the policy become 
fixed, and that, if the insured dies during the period when the policy is con- 
testable, the insurer may set up its defenses, although the suit is actually brought 
after the period of contestability has expired. Mutual Life Ins. Co. v. Stevens, 
157 Minn. 253, 195 N. W. 913; Indianapolis Life Ins. Co. v. Aaron, 158 Minn. 
359, 197 N. W. 757, 31 A. L. R. 100; Northwestern Mutual Life Ins. Co. vy. 
Laury, supra. 

[3, 4] This is not the rule in the federal courts, however. The decision of 
the Supreme Court of the United States in Mutual Life Ins. Co. of New York 
v. Hurni, 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102, is to the 
effect that death of the insured does not stop the running of the period within 
which an insurer may contest liability, and the courts have generally recognized, 
since that decision, that the insurer cannot be required to await an action at law 
on the policy by the beneficiary, but may bring a suit in equity within the period 
of contestability for the purpose of rescission or cancellation of the policy. New 
York Life Ins. Co. v. Renault (D. C.) 11 F.(2d) 281; Jefferson Standard Life 
Ins. Co. v. Keeton (C. C. A.) 292 F. 53; Mutual Life Ins. Co. of New York v. 
Pearson (C. C.) 114 F. 395; Bank of Kentucky v. Stone (C. C.) 88 F. 383: 
Peake v. Lincoln National Life Ins. Co. (C. C. A.) 15 F.(2d) 303; Lincoln 
National Life Ins. Co. v. Hammer (C. C. A.) 41 F.(2d) 12. 

_ [5] While the policy here involved is a Minnesota contract, I am of the 
opinion that the construction of the clause here involved and the question as to 
whether all rights under the policy became fixed at the time of death and stopped 
the running of the period of contestability are questions of general jurisprudence, 
and that the federal courts are not bound by the decisions of the state courts upon 
—a See Odegard v. General Casualty & Surety Co. (C. C. A.) 44 

The motion to dismiss is denied. 


UNION STATE BANK & TRUST CO v. NORTHWESTERN 
LIFE INS. CO. No. 6184. 


Circuit Court of Appeals, Fifth Circuit. Feb. 8, 1932. 
55 Federal Reporter (2d) 1070. 
2. INSURANCE. 
In action on life policy, evidence of constructive delivery and actual payment 
of premium or credit given therefor held insufficient for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[3, 8].) 


3. INSURANCE. ee , 
Letter mailed by life insurer after insured’s death, requesting premium pay- 
ment without knowledge of death, was ineffective as waiver of provisions of policy. 


(For other cases, see Insurance, Dec. Dig. § 392[8].) 


4. INSURANCE. 

That general agent of life insurer sent notices and wrote letter requesting pay- 
ment of second premium held not to estop insurer to deny that policy was in force 
because not delivered and because first premium had not been paid. 

No estoppel was shown, where the premium notices advised insured 
that they were not to be construed as waiving any lapse of policy, the let- 

ter requesting payment of premium was mailed without knowledge of in- 

sured’s death by insurer, by terms of the contract none of the clerks or 

agents of the insurer, except the president and secretary, had any author- 

ity to create the asserted estoppel, and in addition, no act of insurer or 

its agents or employees was prejudicial to insured or induced him to act 

to disadvantage. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

Appeal from the District Court of the United States for the Southern District 
of Texas; Joseph C. Hutcheson, Judge. 

Action by the Union State Bank & Trust Company, as administrator of the es- 
tate of Edouard Raymond, deceased, against the Northwestern Life Insurance 
Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 
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Asher R. Smith, Yale Hicks, and T. C. Mann, all of Laredo, Tex., and Lem- 
uel H. Doty, of New Orleans, La.,-and Laredo, Tex., for appellant. 

W. R. Blackshear and Gordon Gibson, both of Laredo, Tex., for appellee. 

Before Bryan, Foster, and Sibley, Circuit Judges. 

Foster, Circuit Judge. 

Appellant, as administrator of the estate of Edouard Raymond, brought suit 
to recover on a policy of insurance on the life of said decedent, alleged to have 
been issued by appellee. Appellee defended on the ground that the policy had not 
been delivered during the lifetime and good health of the insured, and that the first 
premium had not been paid. At the close of the evidence, a verdict was directed 
for appellee. Error is assigned to that action of the court. 

The following facts appear from the record: On May 26, 1928, Raymond made 
application for a policy of life insurance for $10,000, the semiannual premium of 
which was $246.86. The policy was issued and sent to Thorp, the state manager 
for the company at Dallas, Tex. The application signed by Raymond, made a 
part of the policy by the terms of the contract, contained this clause: “There shall 
be no contract of insurance until a policy shall have been delivered to me and the 
first premium paid to said company, or its duly authorized agent, during my life 
time and good health.” 

The policy contained this clause: “Only the President: or Secretary has power 
on behalf of the Company (and then only in writing) to make or modify this or 
any Contract of Insurance, or to extend the time for paying any premium, and 
the company shall not be bound by any promise or representation heretofore or 
hereafter given by any agent or person other than the above.” 

Thorp sent the policy to Santa Cruz, general agent of the company at San 
Antonio, for delivery and collection of the first premium. Santa Cruz made ef- 
forts to deliver the policy, but was unable to do so because Raymond was absent 
in California. He returned it to Thorp on July 25, 1928. Thereafter Raymond 
wrote the following letter to Thorp: 

“San Antonio, Texas, Aug. 2nd, 1928. 
“Mr. Ben Thorp, Dallas, Texas. 

“Dear Sir: Having just returned from California and meeting Mr. Santacruz 
on the street, he spoke to me of the policy I have with your: company. 

“I am on my way to New York to close up a very large deal and will return 
in about thirty days. 

“Sorry I cannot take this up at the present moment, but on my return I will 
do so. 

“If this is agreeable with you, hold the policy at your office and I will call for 
it. Otherwise, please advise me by letter—410 Kings Court, this city. 

“Yours truly, 
“Edouard Raymond, M. E. 

“P, N. Mr. Santacruz has not received any payment from me as yet.” 

To this Thorp replied: 

“August 14th, 1928. 
“Mr. Edward Raymond, 410 Kings Court, San Antonio, Texas. 

“Dear Mr. Raymond: I have your letter of recent date with reference to a 
policy that you have outstanding. I sincerely hope you will be able to make a 
remittance for the policy not later than the latter part of August. If you had giv- 
en Mr. Santacruz a note or something in the way of a settlement so we could 
handle it, we would be glad to consider the matter for you but the Company does 
not like to have these matters outstanding as this is at this time with no settlement 
or anything made, and it is not to your interest to have it outstanding, so please 
let me hear from you not later than August 30th in order that we may give con- 
sideration to the matter of holdingg the policy further. 

“Trusting that you will appreciate your position in the matter and that we may 
hear from you as to your wishes by return mail, I beg to remain, 

“Yours very truly, 
“[Signed] Ben Thorp, State Manager.” 


Thorp testified that he went to San Antonio and had an interview with Ray- 
mond, at which Schultze, a soliciting agent for the company, was present. The 
date of this interview is indefinite. Thorp testified it was more than 60 days and 
perhaps 90 days after the date of the policy. 
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A clause in the policy provided for reinstatement after default in the payment 
of any renewal premium upon the insured furnishing evidence of insurability sat- 
isfactory to the company. The rules of the company required a certificate of good 
health from the insured before delivering a policy, after it had been issued more 
than 60 days. Thorp testified he asked Raymond to sign a health certificate, but 
Raymond refused to do so, refused to make any payment of the premium, and 
said he would not have the policy if it was given to him. Schultze corroborated 
this. Schultze was well acquainted with Raymond, and Thorp left the policy with 
him in the hope that he would ultimately induce Raymond to accept it. Schultze 
was unable to do so, and returned the policy to Thorp on October 26, 1928. Thorp 
marked the policy “canceled” on his records, and instructed his bookkeeper to re- 
turn it to the home office. Instead of doing so, she put it in the home office file, 
where it remained in Thorp’s possession until after Raymond’s death. The pol- 
icy was dated May 26, 1928. If it had been in force, the second premium was due 
on November 26, but a clause in the policy provided for 30 days’ grace for the 
payment of premiums. This extended the due date to December 26th. Before No- 
vember 26th, the home office sent Raymond a printed notice of premium due, and 
after November 26th sent him a printed second notice to the same effect. Both of 
these notices contained this clause: 

“The sending of this Notice by the Company shall not be held to waive any 
forfeiture or lapse of the policy, as sending this notice is a routine duty of a 
clerk and is not a representation that the policy remains in force. 


“G. Storz, President.” 

On December 11th the following letter was sent to Raymond: 

“Omaha, Nebraska, December 11, 1928. 

“Mr. Edouard Raymond, 107 Isleta, San Antonio, Texas. 

“Dear Sir: We have not received your premium deposit of $246.80 on your 
Northwestern Life Policy No. 7858. 

“Our business is to serve our Policyholders, by providing their Security and 
Protection, so we do not want your policy to lapse through any fault of ours. 
Thus this warning: 

“At Midnight of December 26th your policy will lapse unless the premium due 
is received in this office before that time. 

“If you are availing yourself of the general provision of our policies which 
permits thirty days of grace in payment of premiums, we are very happy to have 
you use that service. But—— 

“If for any other reason, you have delayed the payment of this premium, let 
us know immediately for we may be able to help you to overcome your difficulty. 
(Just use the reverse of this letter for your reply). 

“Very truly yours, 


“W. Ralph Jones, Manager, Policyholders Service Dept.” 

Jones, who signed the letter, testified it was a form letter sent out in the usual 
course of business to all delinquent policyholders, and he signed it as a matter of 
routine without making any inquiry as to the facts. He further testified the pre- 
mium notices were sent by a clerk pursuant to a memorandum card filed in a tick- 
ler system without any further inquiry. 

Raymond died on December 7th. The premium was never paid to the com- 
pany. After his death, Mr. Asher R. Smith, an attorney representing the admin- 
istrator, investigated the facts in connection with the policy. He testified that in 
the course of doing so he called upon Thorp. He knew at that time that the com- 
pany claimed that Raymond had made no payment or tendered any payment to the 
company or its authorized agent, and that the policy had not been delivered. He 
testified that in the course of the conversation Thorp told him that he had paid 
the premium for Raymond, and, if he recovered on the policy, he wanted it re- 
funded, and that Thorp also advised him that he would never win the case. This 
last he believed was said in a jocular way. Thorp denied that he had ever told 
Smith ‘that he had paid the premium for Raymond. 


Briefly stated, it is the contention of appellant that the above evidence was 
sufficient to go to the jury as tending to establish that Raymond. had accepted the 
policy; that its retention by Thorp until after Raymond’s death was a construc- 
tive delivery of the policy; that the first premium had been paid or had been 
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waived by the company; that appellant was estopped to deny that the policy was 
in force. 

Under the terms of the policy, it was necessary to put it in force that it be 
delivered and the premium paid. Of course, there could be a constructive de- 
livery, and credit could be given for the premium, but both of these conditions 
depended upon an agreement between the parties. Under the clause of the policy 
above quoted, that agreement could only be made on behalf of the company by the 
president or secretary, but, in view of the facts, that becomes comparatively unim- 
portant. Appellant relied upon the correspondence between Raymond and Thorp 
and the fact that the policy was retained by Thorp as establishing such an agree- 
ment. 

[1] The construction of the documentary evidence was for the court, and not 
a matter to be submitted to the jury. Hamilton v. Liverpool, etc., Ins. Go., 136 
U. S. 242, 10 S. Ct. 945, 34 L. Ed. 419. The only reasonable construction that 
could be given to Raymond’s letter is that he promised to accept the policy at the 
end of 30 days. He did not accept it at once, and did not promise to pay the pre- 
mium. Thorp’s letter goes no further than to indicate that he would hold the pol- 
icy until August 30th and then deliver it, provided Raymond paid the premium. 
But, whatever may be the effect of these letters, they were nullified by the subse- 
quent conversation between Raymond and Thorp. It is also plain that the reten- 
tion of the policy by Thorp was the result of a mere clerical error and not with 
any intention to hold it for account of Raymond, with the idea. that it was in force. 

It is unnecessary to decide the question of veracity between Thorp and Smith 
regarding Smith’s testimony that Thorp had told him he had paid the premium. 
There is no doubt that the premium was never paid by any one to the company. 
Neither of these witnesses is otherwise impeached, and Smith’s testimony was in- 
sufficient to overcome the denial by Thorp that he had made the statement. 

[2] Appellant has failed to show constructive delivery, actual payment of the 
premium, or credit given therefor. 

[3, 4] An insurance company may waive any provision of the policy inserted 
for its benefit and may be estopped to deny that it has done so, provided the 
agents doing the acts relied upon to sustain estoppel are authorized to make the 
waiver or the company has ratified their action, with knowledge of the facts, and 
the insured is induced to rely upon the waiver. Globe Mut. L. Insurance Co. v. 
Wolff, 95 U. S. 326, 24 L. Ed. 387; Northern Assurance Co. v. Grand View Bldg. 
Ass'n, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213. Those conditions are not shown 
by the facts in this case. The premium notices themselves advised the insured 
that they were not to be construed as waiving any lapse of the policy. The letter 
of December 11th mailed after Raymond’s death, without any knowledge of that 
fact on the part of the insurance company, could have no effect as a waiver. Fur- 
thermore, by the plain terms of the contract, none of the clerks or agents of the 
company, except the president and secretary, had any authority to create an estop- 
pel such as is asserted. Aside from that, no act of the company or its agents or 
employees was prejudicial to the insured or induced him to act to his disadvantage. 

The plea of estoppel finds no support in the record. It was not error to di- 
rect for appellee. 

Affirmed. 


CLARK v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 6477. 
Circuit Court of Appeals, Ninth Circuit. Feb. 8, 1932. 
Rehearing Denied March 7, 1932. 
56 Federal Reporter (2d) 87. 
INSURANCE. 
Balance of insurance, after deducting loan to insured, held payable to bene- 
ficiary in annual installments during life, not in lump sum. 

Company’s agreement in policy was to pay $10,000 in 20 equal annual 
installments to beneficiary, which installments were to continue regardless 
of whether beneficiary lived during entire period, but, if she lived more 
that 20 years longer than insured, payments were to be continued during 
her life. In view of such provision and insured’s intent to secure annuity 
in beneficiary’s favor, béneficiary’s contention that on insured’s death she 
was entitled to the difference between the amount of loan to insured and 
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$10,000 could not be sustained, notwithstanding policy provision “that in 
any settlement of this policy all outstanding indebtedness must be paid,” 
and provision in loan note that, in event of insured’s death before matur- 
ity or repayment of loan, while policy was in force, amount of loan, 
with interest, should be deducted from amount payable on policy and 
balance be payable to person entitled thereto. 

(Tor other cases, see Insurance, Dec. Dig. § 599.) 


Appeal from the District Court of the United States for the Southern 
Division of the Northern District of California; Frank H. Kerrigan, Judge. 

Action by Delia Clark against the Mutual Life Insurance Company of New 
York. From an adverse judgment, plaintiff appeals. 

Reversed and remanded, with instructions. 

Matthew A. McCullough, of San Francisco, Cal., for appellant. 

F. Eldred Boland and Samuel Knight, both of San Francisco, Cal., for 
appellee. 

Before Wilbur and Sawtelle, Circuit Judges, and McCormick, District Judge. 

Wizpur, Circuit Judge. 

This action was brought by appellant as beneficiary under a policy of life 
insurance issued by the Mutual Life Insurance Company of New York to appel- 
lant’s deceased husband, William D. Clark. The only question in the case is 
whether or not the balance of the insurance, after deducting the amount of the 
loan to the insured, should be paid in a lump sum or whether the beneficiary 
should be paid in annual installments during her life. 

The policy was issued October 31, 1903, and provided for the payment of 
annual premiums for 20 years, the policy to become paid up upon the making 
of the 20 payments. At that time, according to the terms of the policy, it had a 
cash surrender value of $5,650 and a loan value of an equal amount. The insured 
took advantage of the loan feature of the policy, and on December 7, 1923, after 
having made his final payment thereon, borrowed the full cash surrender value 
of the policy. Apparently he paid the interest on this note until his death, which 
occurred on the 25th day of September, 1929. The insurance company, appellee 
herein, takes the position that its obligation under the policy was to pay to the 
beneficiary the sum of $158.60 annually for the term of 20 years, and that, if 
appellant survived that period, she should thereafter receive $540.80 annually 
during her lifetime. In that regard appellant’s complaint contained the following 
allegation in paragraph 8: “* * * That there is due and payable to plaintiff 
as beneficiary under said policy of insurance from the defendant, the sum of 
Ten Thousand Eight Hundred Sixteen 00/100 Dollars, less the net indebtedness 
on said loan of $5,622.13, and no part of said sum has been paid by the defendant 
to the plaintiff, and said defendant has refused to pay to the plaintiff the said 
balance due on said policy to the plaintiff as such beneficiary thereunder; that 
said defendant has offered in lieu thereof, tc issue to plaintiff an annuity contract 
under the terms of which the defendant it obligated to pay to the plaintiff the 
sum of One Hundred Fifty-eight 60/100 Dollars ($158.60) annually for the term 
of twenty years, and thereafter the sum of Five Hundred Forty 80/100 Dollars 
($540.80) annually during the lifetime of the beneficiary, which said offer is 
fraudulent and contrary to the express terms of the said policy of insurance and 
loan. contract aforesaid; that the original policy of insurance and loan contract 
are in the possession of the defendant herein and the copies attached hereto and 
marked Exhibits ‘A’ and ‘B’ are photostatic copies made from copies furnished 
by said defendant.” 

And the appellee’s answer is as follows: 

“Admits the allegations of Section 8, except that defendant denies there was 
ever at any time due or payable to plaintiff any sum in excess of $158.60 an- 
nually for twenty years if plaintiff should survive so long, and if not, then to 
the executors or administrators of the said William D. Clark for the remainder 
of the twenty years, and if plaintiff as beneficiary should survive the period of 
twenty years, then the sum of $540.80 annually during the lifetime of the plain- 
tiff as beneficiary, unless said William D. Clark or plaintiff should have paid to 
defendant the sum of $5,622.13, in which event there would have been payable 
to plaintiff the sum of $540.80 annually so long as plaintiff should survive, and 
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if plaintiff should not survive twenty years, then to the executors or administrators 
of the said William D. Clark for the remainder of the twenty years after death 
of the plaintiff. 

“Defendant denies that the offer to make payment as aforesaid was or is 
fraudulent and/or contrary to the express, or any terms, of said policy of in- 
surance, Exhibit ‘A’ to the complaint herein, and supplementary agreement, Ex- 
hibit ‘B’ to the complaint herein. 

“IX. Defendant, in computing the premium to be paid by the insured upon 
said policy, took into consideration the fact that the proceeds thereof would be 
paid over a period of years in annual installments. If the amount of the policy 
were to be paid immediately upon the death of the insured, William D. Clark, 
and not in annual installments as an annuity to plaintiff as beneficiary, then in 
om event the premium thereon would have been much higher than that stipulated 
therein. 

Appellee’s contention was sustained by the trial court, and judgment was 
rendered in favor of the insurance company that the appellant take nothing on 
her alleged cause of action. 


The policy, after providing for 20 annual payments of $500 each, contains a 
provision with reference to loans by the company to the insured. It agrees to 
make loans at 5 per cent. per annum of the amounts not in excess of the cash 
surrender value of the policy, as stated in the policy. This amount at the time 
the company made its loan upon the policy in suit was $5,650, as hereinbefore 
stated. It is provided “that in any settlement of this policy all outstanding in- 
debtedness must be paid.” It is claimed that this clause, in connection with the 
terms of the note given by the insured and the beneficiary at the time of the 
loan in question, altered the original contract so that it became the duty of the 
company at the time of the death to deduct the amount of the loan and unpaid 
interest thereon from the sum of $10,000 and pay the balance in cash. This con- 
tention is based upon the following clause in the note: “In the event of the 
death of the insured before the maturity or repayment of this loan, and while 
said policy is in force, the amount of this loan, with interest adjusted to the 
date notice of death is received by the company at its home office, shall be de- 
ducted from the amount payable on the policy, the balance being payable to the 
person or persons entitled thereto.” 


It is claimed that, inasmuch as the only way in which the $5,560 could be 
deducted from the amount payable on the policy would be to treat the entire 
$10,000 as due at the time of the death, therefore the supplemental agreement of 
the parties in the note amounted to an agreement that the entire $10,000 less the 
amount due on the note should be paid the beneficiary at the time of death. 
There is nothing in this point. Such construction would be to allow a mere 
incident to control the general purpose of the parties and the nature of their 
contract of insurance. The note given was general in its terms, and undoubtedly 
was intended to be utilized in connection with policies, regardless of whether or 
not the policy was one for the payment of an annuity or for a lump sum. The 
note is in a general form, and at the top thereof is a statement for the informa- 
tion of the company’s agents as follows’: “This form must be used for loans on 
all policies dated prior to January 1, 1907, which contain a loan clause and table 
of values excepting any such policies which shall have become paid-up prior to the 
completion of the premium payments.” 

The purpose of the insured was to secure an annuity in favor of his wife 
for the remainder of her life. The agreement of the company to pay the $10,000 
in 20 equal annual installments was to continue, regardless of whether or not the 
wife lived during the entire period, but, if she lived more than 20 years longer 
than her husband, the payments were to continue during her lifetime. In the 
case of a policy loan, the beneficiary would have the option to pay the loan to the 
company and accept the full benefit of the policy in accordance with its terms or 
to require the company to satisfy their indebtedness from the amount due to her. 
It would obviously defeat the entire purpose of the contract on the part of both 
the insurance company and the insured to suspend all payments to the beneficiary 
until the note was completely paid. 

The value of the policy at the time it matured was the present worth of the 
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payments therein agreed to be made. The value of the obligation of the company 
to the beneficiary at the time of death would be ascertained by determining the 
present worth of the payments therein agreed to be made and by deducting from 
this present worth the amount due to the company from the beneficiary, so that, 
if we accepted the theory of the appellant it is obvious that the amount payable 
could not exceed the difference between the present worth of the policy at the 
time of the death of the decedent and the amount of the loan. The agreement, 
however, was to pay an annuity and not a fixed sum at the time of death. The 
amount thus payable has been estimated by the company; as hereinbefore stated, 
to be $158.60 for 20 years, with a contingent amount of $540.80 annually to the 
beneficiary, in the event she lives for a longer period than that. The exact value 
of the policy at the time of death would depend entirely upon the interest rate 
at which the present value was computed and the question of whether or not 
that interest was compounded. No question is raised by the appellant as to the 
correctness of the method used by the company in determining the annual amount 
payable. We will therefore assume without further discussion that the amount 
fixed in the answer is the correct amount. It should perhaps be noted that exhibits 
in the case which are not made a formal part of the record indicate that the 
company used the interest rate of 3% per cent. compounded annually. It should 
also be stated that the annual installment of $540.80 instead of $500 was arrived 
at by reason of the fact that the insured, in obtaining the policy, represented the 
beneficiary as being ten years younger than she actually is, and because of such 
representation paid a greater premium than would otherwise have been necessary, 
and, under the rules of the company, the amount of premium actually paid would 
purchase the larger annuity of $540.80. : 

Under the admissions of the pleadings, and under the contract of insurance, 
the appellant was entitled to the first annual installment of $158.60. It is not 
clear from the record, nor was it made clear on the argument, why the trial court 
failed to give judgment for the first annual installment due under the terms of 
the policy and under the admissions of the company. It appears from the allega- 
tions of the answers that the company tendered the annuity contract. There is 
no allegation of tender of the first installment of the annuity. 

Judgment should have been rendered for the plaintiff on the pleadings for 
the sum of $158.60. The judgment is reversed and the cause remanded, with 
instructions to enter judgment in favor of plaintiff for that amount. The annuity 
contract which was tendered by the company to the appellant appears to have 
been deposited with the clerk of the District Court, and has been forwarded 
to this court. This policy belongs to and should be turned over to the plaintiff 
by an order of the court; costs on appeal and in the lower court to be awarded 
to the appellant. 


BURKETT v. NEW YORK LIFE INS. CO. No. 6372. 
Circuit Court of Appeals, Fifth Circuit. Feb. 10, 1932. 
Rehearing Denied March 4, 1932. 
56 Federal Reporter (2d) 105. 
1. INSURANCE. 
Beneficiary had burden of proving that insured’s death resulted solely from 
accidental means within double indemnity provision of life policy. 
(For other cases, see Insurance, Dec. Dig. § 646[8.]) 
2. INSURANCE. 
Presumption against suicide is rebuttable, and is overcome by evidence show- 
ing that death was self-caused. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 
3. INSURANCE. 
Finding that death was accidental cannot properly be made, where fact or 
circumstance established by uncontroverted evidence is inconsistent with reasonable 
hypothesis of accidental death. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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5. INSURANCE. 


_ Preponderance of circumstantial evidence supported ruling that insured com- 
mitted suicide, precluding recovery of double indemnity for accidental death. 
(For other cases, see Insurance, Dec. Dig. §§ 529, 665[5].) 
Appeal from the District Court of the United States. for the Southern District 
of Mississippi; Edwin R. Holmes, Judge. 
Action by Mrs. Alma Burkett against the New York Life Insurance Com- 
pany. From a judgment on a directed verdict for defedant, plaintiff appeals. 
Affirmed. 


Robt. L. Bullard and Luther A. Smith, both of Hattiesburg, Miss., for ap- 
pellant. 

William H. Watkins, of Jackson, Miss, for appellee. 

Before Bryan, Sibley, and Walker, Circuit Judges. 

WALKER, Circuit Judge. 

This was an action by the appellant, the beneficiary named in a policy issued 
by the appellee on the life of R. Lee Burkett, who was the husband of the appel- 
lant. By the terms of the policy the sum of $5,000 was payable upon appellee’s 
receipt of due proof of the death of the insured, and an additional $5,000, called 
‘Double Indemnity,” was payable upon receipt of due proof “that the death of 
the insured resulted directly and independently of all other causes from bodily 
injury effected solely through external, violent and accidental means and occurred 
within ninety days after such injury.” The declaration alleged that on the Ist 
day of February, 1931, the insured was accidentally killed by a gunshot wound in 
the head; that the death of the insured was a direct result of that gunshot 
wound, independent of all other causes, and that death resulted immediately. The 
appellee put that allegation in issue, and gave notice that in the trial of the cause 
the appellee, if required to do so, would offer evidence to prove that the insured 
came to his death solely and only as a result of a gunshot wound intentionally 
inflicted upon himself. In the trial it was admitted that the single indemnity pro- 
vided for in the policy had been paid. Evidence without conflict showed the 
following: At the time of his death the insured was city mail carrier in Columbia, 
Miss., and had held that position for five years. He lived there with his wife 
and children in a home owned by himself. He was a man of good character, 
temperate in his habits, a member of a church, industrious and thrifty. He was 
devoted to his wife and children, was agreeable in his relations with others, and 
was highly esteemed in the community in which he lived. Diagonally across the 
street from the insured’s residence was a store kept by Mr. Frank M. Jennings, 
at which the insured was accustomed to stop every day, frequently more than 
once a day. About noon on Sunday, February 1, 1931, the insured was in that 
store. He talked to Mr. Jennings about a gun, and asked him about a double 
barrel shotgun he saw there. He said some one tried to break in his home one 
night, that he did not have a gun then, and that he needed one. He did not buy 
the gun. He said it did not suit him. 

The appellant testified that it was about a year and a half before the insured’s 
death that some one tried to break into the house, that since that time no other 
such attempt was made, and the insured had had no gun in the house. During 
that Sunday afternoon a brother of the deceased visited him at his home, and 
the two went from there to the post office, where the insured did some work with 
his mail for the next day. When they left the post office, they went to the office 
of Dr. Thompson, the insured’s family physician. Dr. Thompson tested the in- 
sured’s kidneys and said they were all right. They then went to a drug store and 
insured got a prescription filled. Then they returned to the insured’s home. After 
being at his home about ten minutes, the insured went to the Jennings store, 
which faced west. At that time Mrs. Jennings was alone in the store. The insured 
said he wanted to see Frank. Mrs. Jennings said her husband was sick, and was 
back lying down. The insured said he was sick too. After standing in the store awhile 
and looking across the street, the insured went behind a counter running east 
and west, parallel with the north side of the store, in doing so going between that 
counter where it was opposite the end of another counter running north and 
south and parallel with the rear or east side of the store. Mrs. Jennings stated 
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that she did not recall that she had ever seen the insured go behind the counter 
before. He stopped where the gun was lying on a shelf behind the east and west 
counter, and, as he picked it up, said, “I wanted to see Frank about this gun.” 
Mrs. Jennings said she was positive her husband was asleep. Without asking per- 
mission to take the gun .away, the insured took it and walked from behind the 
east and west counter and then on behind the north and south counter. While 
he was behind the east and west counter, he unbreeched the gun. Mrs. Jennings 
saw that it then was unloaded. In going from where he got the gun insured 
passed where there were some loaded shells kept for sale, some in open boxes. 
He went on behind the north and south counter to the door near the southeast 
corner of the store which opened upon a concrete pavement in the rear of the 
store, which pavement was about level with the store floor, and was about five 
feet wide and eight feet long, the room in which Mr. Jennings then was being 
located north of that pavement. After the insured got outside the store, the report 
of a gun was heard. 

The insured’s body was found lying across the cement pavement about three 
and a half feet from the door through which he had gone in leaving the store. 
The top of his head from just above his right ear was blown off. Blood and 
some of his brains were found on the roof, which was about eight feet high. 
The gun was lying on the walk about three feet from deceased’s body; the butt 
being towards the body. It contained an exploded shell in the right-hand barrel. 
The shell was of a kind kept in the store for sale. The gun was a cheap one. 
To shoot it the hammer had to be cocked and the trigger pulled. It was usual 
for Mr. Jennings to keep it unloaded. He stated that he thought it was not 
loaded. In the rear of the store next to the concrete walk was a small open 
space and beyond that thick bushes and trees. Several witnesses testified that 
there were powder burns on the face of the deceased near the part that was blown 
off, and that there was a ring on face like the mark of a gun barrel. Other 
witnesses, including the undertaker who prepared the body for burial, testified 
that they did not see powder burns or the mark of a gun barrel on his face. The 
undertaker said, “There might have been some there I did not see.” A gun 
would have to be very close, less than one foot, to one’s face when fired to make 
powder burns on the skin. A man of the height of the insured, about five. feet 
and seven inches, could fire the gun while in a standing position, the muzzle 
being so placed with reference to his person that the shot would produce the 
results shown by the evidence. 


Dr. Thompson, the insured’s family physician, testified that the insured came 
to his office on the day of his death, and asked to have his urine examined. The 
witness did so, found nothing the matter with the insured, and told him so. The 
insured stated that his hands and feet were cold. The witness explained to him 
that that was a nervous manifestation, and that for the insured to get better 
he would have to be in a better frame of mind, and make the effort himself. 
When the witness saw the insured on January 7, 1931, he had had the flu, but 
was feeling better. When he last saw him, the insured was no more nervous 
than usual. Being apprehensive as to his physical condition made him more or 
less nervous. The witness stated: “A neurotic is one who thinks more or less 
of himself and his physical condition and is apprehensive of his physical welfare. 
I would regard him as a neurotic.” Several witnesses who saw the deceased 
during the day of his death stated that he seemed to be normal, there being 
nothing unusual in his appearance. Dr. Thompson stated that his conversation, 
demeanor, and attitude were normal, were as usual. At the request of the insured, 
the witness gave him something for constipation. A witness who qualified as a 
gun expert testified that the gun would not be fired by being dropped unless it 
fell directly on the hammer. It would not be fired by the butt hitting a hard 
surface in falling. A former owner of the gun, who stated that it fired once 
after he had set it against something, also stated that he did not know whether 
it was cocked or uncocked when he left it, and that it had fallen when he saw 
smoke from it after it fired. Upon the conclusion of the evidence, the court, 
on motion of the defendant, the appellee, directed a verdict in its favor. 


[1-6] The burden was on the appellant to prove that the death of the insured 
“resulted directly and independently of all other causes from bodily injury effected 
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solely through external, violent and accidental means.” Evidence so far disclosed 
circumstances attending the death of the irsured that no room was left for a 
reasonable hypothesis that it was caused by the act of another. The rebuttable 
presumption against suicide is overcome by evidence showing that the death was 
self-inflicted, and a finding that the death was accidental canrot properly be 
made where a fact or circumstance established by uncontroverted evidence is 
inconsistent with a reasonable hypothesis that it was due to accident. Travelers’ 
Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308; New York 
Life Ins. Co. v. Bradshaw (C. C. A.) 2 F.(2d) 457; New York Life Ins. Co. v. 
Weaver (C. C. A.) 8 F.(2d) 680; Aftna Life Ins. Co. v. Tooley (C. C. A.) 16 
F.(2d) 243; Frankel v. New York Life Ins. Co. (C. C. A.) 51 F.(2d) 933; 
Missouri State Life Ins. Co. v. Roper (C. C. A.) 44 F.(2d) 897; Mutual. Life 
Ins. Co. v. Gregg (C. C. A.) 32 F.(2d) 567. The evidence showed nothing 
inconsistent with the hypothesis that the death was self-caused. The fact that 
the insured’s situation and surroundings were such as to make it seeem to others 
unlikely that his worries about his physical condition would make him wish to take 
his own life was not inconsistent with the existence of the suicidal intent; it 
being a matter of common knowledge that persons who have abundant reasons 
to be satisfied with their lot in life do commit suicide. A®tna Life Ins. Co. v. 
Tooley, supra. There was no evidence having’ any tendency to prove that the 
gun was fired as a result of the hammer accidently coming in contact with an- 
other object with sufficient force to produce that result. That the firing was so 
caused is a mere possibility supported by nothing shown by evidence. The idea 
that the firing was so caused is not reasonably reconcilable with facts established 
by uncontroverted evidence. The nature of the wound and the fact that blood and 
brains were found on the roof of the adjoining building show that, when the shot 
was fired, the insured must-have been in a standing position, and that the gun was 
pointing upward, the muzzle of it being in close proximity to the part of the head 
which was blown off. Where the insured was when the fatal shot was fired there 
was, so far as any evidence indicated, nothing except the pavement beneath him 
with which the hammer accidently could come in contact with sufficient force to 
cause the firing. If in an accidental fall of the gun the hammer had struck the 
pavement with the result that the gun was fired, it is not reasonably conceiveable 
that the shot would have gone in the direction which the evidence showed it went. 
Other attending circumstances were consistent with the hypothesis that the death 
was intentionally self-caused. The insured’s conduct in going for the gun during 
Sunday afternoon, in taking it and a loaded shell without asking permission to do 
so, and then, instead of returning ‘to his home, going to a secluded spot in the 
rear of a store in an urban business and residence locality, was consistent with 
the existence of a suicidal intention, and reasonably might be regarded as indicat- 
ing that the reason stated by the insured for wanting a gun was a pretext used to 
conceal his real purpose; the mentioned attempt to break into his residence at 
night having occurred about a year and a half before. The evidence was such 
that none of it had a substantial tendency to prove that the death was accidentally 
caused. It appears from the record there was such a preponderance of circum- 
stantial evidence tending to prove that the insured intentionally killed himself, 
the evidence as a whole being inconsistent with any reasonable hypothesis except 
suicide, that the court would have been warranted in setting aside a verdict in- 
volving a finding that the death was accidentally caused. This being so, and the 
evidence being such as to leave no room for reasonable and fair-minded men to 
conclude that appellant had sustained the burden of proving her allegation as to 
how the death of the insured was caused, the above-mentioned ruling was not 
erroneous. New York Life Ins. Co. v. Bradshaw, supra; Astna Life Ins. Co. v. 
Tooley, supra; Mutual Life Ins. Co. v. Gregg, supra. 
The judgment is affirmed. 


WASHINGTON FIDELITY NAT. INS. CO. v. BURTON. No. 5264. 
Court of Appeals of District of Columbia. Argued Dec. 11, 1931. 
Decided Jan. 25, 1932. 
56 Federal Reporter (2d) 300. 


1. INSURANCE. J . 
Where insurer failed to deliver copy of application, defense of policy pro- 
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vision requiring insured’s sound health at date of policy held excluded as de- 

He based on something “omitted from application” (D. C. Code 1929, T. 5, 
(For other cases, see Insurance, Dec. Dig. § 655[2].) 

3. INSURANCE. 

Insurer cannot avoid operation of statute requiring delivery of copy of ap- 
plication, by merely including certain statements of application in policy (D. C. 
Code 1929, T. 5, § 183). 

(For other cases, see Insurance, Dec. Dig. § 650.) 
4. INSURANCE. 
_ Provision of policy that it contains entire agreement held not to render 
Tee 183) statute requiring delivery of copy of application (D. C. Code 1929, 
Dp 83). 

(For other cases, see Insurance, Dec. Dig. § 650.) 
5. INSURANCE 

_ Defense under policy alone, in case of policy delivered without copy of ap- 

plication, is precluded, where based on matters to which application relates (D. 
C. Code 1929, T. 5, § 183). 

(For other cases, see Insurance, Dec. Dig. § 650.) 


Action by Winnie Burton against the Washington Fidelity National Insur- 
ance Company. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Walter C. Clephane, J. Wilmer Latimer, and Gilbert L. Hall, all of Wash- 
ington, D. C., for plaintiff in error. 

W. Gwynn Gardiner and George A. Maddox, both of Washington, D. C., for 
defendant in error. 

Before Martin, Chief Justice, and Robb, Van Orsdel, Hitz, and Groner, As- 
sociate Justices. 

Hitz, Associate Judge. 

This case is here upon writ of error to the Municipal Court of the District 
of Columbia. 

Defendant in error was plaintiff there in an action against plaintiff in error, 
defendant there, upon a policy of insurance for $372, issued on the life of her 
late husband Cady Burton, who died in this District, May 22, 1929. 

The policy was dated December 12, 1927, and plaintiff was the beneficiary 
designated therein. 

The defense offered was that the insured was not in sound health at the 
date of the policy, and therefore that the company could, as therein provided, 
declare the policy void. 

The trial court refused to hear any evidence to maintain that defense be- 
cause no copy of the application for insurance had been delivered with the policy 
as provided by section 657, Code, D. C. (now title 5, § 183, page 20), reading as 
follows: “Copy of application to be delivered with policy—Each life insurance 
company, benefit order and association doing a life insurance business in the 
District of Columbia shall deliver with each policy issued by it a copy of the 
application made by the insured so that the whole contract may appear in said 
application and policy, in default of which no defense shall be allowed to such 
policy on account of anything contained in, or omitted from, such application. 
(Mar. 3, 1901, 31 Stat. 1294, c. 854, § 657; June 30, 1902, 32 Stat. 534, c. 1329.)” 

[1, 2] Defendant contended its defense was not precluded by that section 
because its policy provided, “This policy constitutes the entire agreement be- 
tween the company and the insured the holder and owner hereof.” 

And that it was not defending on the application or anything contained 
therein. 

But if it was not defending on the application, as such, it was defending on 
something contained in or omitted from the application. 

The section of the policy on which it relied to avoid its obligation read: 
“If (1) the insured is not alive, or is not in sound health on the date hereof; 
or if * * * the insured * * * has, within two years before the date hereof, been 
attended by a physician for any serious disease or complaint, * * * then in any 
such case, the company may declare the policy void and the liability of the 





Life] Self et al. v. New York Life Ins. Co. 1189 


company in the case of any such declaration or in the case of any claim under 
the policy, shall be limited to the return of premiums paid on the policy, except 
in the case of fraud in which case all premiums will be forfeited to the company.” 

That policies of life insurance are issued upon applications containing ap- 
plicant’s version and representations as to those matters and things is common 
knowledge. 

To the end that he, his beneficiary, and, if need be, the courts, might see 
exactly what he said in that connection, the statute provides that he, as well 
as the company, shall possess the entire contract. Metropolitan Life Insurance 
Company v. Burch, 39 App. D. C. 405. 

And to accomplish that purpose it provides that unless the company delivers 
with the policy a copy of the application, no defense shall be allowed to such 
policy on account of anything contained in or omitted from the application. 

That the defense in this case is upon something contained in or omitted 
from the application there can be no doubt. 

(3-5] And the company cannot avoid operation of the statute by including 
in its policy some statements of the application, while omitting the application 
itself. Metropolitan Insurance Company v. Hawkins, 31 App. D. C. 498, 14 Ann. 
Cas. 1092. 

Nor does the ex parte assertion of the policy that it alone constitutes the 
entire agreement between the parties alter the situation, for the statute intend- 
ed to assist determination of rights under the policy by including therein the 
application therefor. 

And where such an application has been made and acted upon but omitted 
from the policy, the statute precludes a defense under the policy alone, if based 
upon matters to which the application relates. 

The judgment is affirmed. 


SELF et al. v. NEW YORK LIFE INS. CO. No. 9297. 
Circuit Court of Appeals, Eighth Circuit. Feb. 19, 1932. 
56 Federal Reporter (2d) 364. 
2. INSURANCE. 


Life policy provision that notice to or knowledge of soliciting agent or medical 
examiner is not notice to or knowledge of insurer, and that neither of them is au- 
thorized to accept risks or pass upon insurability, held not to contravene Arkansas 
statute (Crawford & Moses’ Dig. Ark. § 6061). 

Crawford & Moses’ Dig. Ark. § 6061, provides in effect that any per- 

son soliciting or procuring applications for insurance shall be held to be 

the soliciting agent of the insurance company issuing the policy on such 

application or a renewal thereof, anything in the application or the policy 

to the contrary notwithstanding. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

3. INSURANCE. : aw , 

Beneficiary has no vested interest in life policy where insured may change 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

6. INSURANCE. : , 

Life insurer had burden to show insured knowingly made false statements in 
application. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

7. INSURANCE. : ; 
_. Material false statements in application for insurance relieve insurer from 
liability if insured knew statements were false. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

8. INSURANCE. 

In action on life policy, insurance company held entitled to directed verdict 
on ground insured knowingly made false statements in application. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Appeal from the District Court of the United States for the Western District 
of Arkansas; John E. Martineau, Judge. 
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Action by Hazel F. Self and others against the New York Life Insurance 
Company. Judgment for defendant, and plaintiffs appeal. 

Affirmed. 

W. R. McHaney, of Smackover, Ark., and Coulter & Coulter, of Little Rock, 
Ark., for appellants. 

Louis H. Cooke, of New York City, W. H. Rector, of El Dorado, Ark., and 
A. F. House and Rose, Hemingway, Cantrell & Loughborough, all of Little Rock, 
Ark., for appellee. 

Before Kenyon, Van Valkenburgh, and Gardner, Circuit Judges. 

Kenyon, Circuit Judge. 

John I. Self on June 6, 1929, received from appellee (designated herein as 
the “Insurance Company”) a life insurance policy obligating it to pay to appel- 
lants, as beneficiaries, the sum of $10,000 in case of his death. On July 28, 1929, 
he died. The Insurance Company declined to pay the policy on the ground that 
the insured had knowingly made false statements in his application for such in- 
surance, that he well knew when he made the application for insurance that he 
was so afflicted with serious diseases of the heart and blood vessels that no honest 
medical’ examiner would approve him as a subject for insurance, that he conspired 
with the Insurance Company’s agent, one Howell, in finding some medical examiner 
who would recommend him and that they found one in the person of Dr. J. K. 
Sheppard, who certified to insurer that Self was in sound physicial condition and 
approved him for the policy of insurance, and that the company did not know of 
the fraud until after Self’s death. The trial court instructed a verdict for the 
defendant company. 


[1] Some. questions preliminary to the main one should be disposed of. 
The beneficiaries moved in the trial court to have the answer made more specific 
in some particulars. The court overruled said motion and this is assigned as 
error. The ruling on this motion was clearly a discretionary matter with the 
court. The motion seems to have been made for the purpose of compelling the 
pleader to set forth the evidentiary facts instead of the ultimate ones. There 
was no abuse of discretion on the part of the trial court; hence no reversal on 
this ground should be indulged. 


[2] Appellants moved in the trial court to strike from the answer of de- 
tendant the paragraph which pleads the following provision of the policy: “That 
only the President, a Vice President, a Second Vice President, a Secretary or 
the Treasurer of the company can make, modify or discharge contracts, or 
waive any of the company’s rights or requirements; that notice to or knowledge 
of the soliciting agent or the medical examiner is not notice to or knowledge 
of the company, and that neither one of them is authorized to accept risks or 
to pass upon insurability.” The trial court refused to strike this allegation. 
Appellants claim the provision contravenes section 6061 of Crawford & Moses’ 
Digest of the Statutes of Arkansas, which in a general way provides that any 
person soliciting or procuring applications for insurance shall be held to be the 
soliciting agent of the insurance company issuing the policy on such application, 
or a renewal thereof, anything in the application or policy to the contrary not- 
withstanding. Appellants say that the provision of the policy in suit is contrary 
to the public policy of the state of Arkansas and that the company was charged 
with any notice which its agent might have had as to certain matters. Counsel 
for appellants admit in their brief that the Arkansas Supreme Court has not 
placed any specific contruction upon the statute under consideration. This 
statute is similar to one in the Iowa Code. 

- Appellants cite Jamison et al. v. State Ins. Co., 85 Iowa, 229, 52 N. W. 185, 
187. This case involves a fire insurance policy where the applicant for the policy 
disclosed to the agent all the facts which, as accurately stated in the policy, 
would have shown the insurable interest in the applicant and the heirs of the es- 
tate for which she was administratrix in an amount equal to the amount of the 
policy. The agent erred in filling in the application making it show that the ap- 
plicant alone was the beneficiary and it was without question that she alone did 
not have the requisite insurable interest. The court held that by virtue of the 
Iowa statuté the agent was in fact the agent of the insurance company and that 
the filling in of the application was within the apparent authority of such agent. 
The insured was innocent of wrong and the failure of the original policy to state 
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the truth was not in any way attributable to any intent on the part of the insured 
to defraud the company. The court said: “We do not hold that provisions of the 
character of those under consideration are wholly without effect. They may serve 
to draw the attention of the applicant to material matters, and, when that is done. 
he must act upon the notice received in good faith and with reasonable care. He 
cannot knowingly misrepresent a fact without endangering the validity of the 
pOHcy 


Continental Life Insurance Co. v. Chamberlain, 132 U. S. 304, 10 S. Ct. 87, 
33 L. Ed. 341, is also cited by appellants as sustaining their position. In this case 
the agent of the insurance company had made a decision with respect to a matter 
of interpretation which the Supreme Court held was within the scope of his ap- 
parent authority. There was no fraud imputable to the insured. There was no 
question of the agency or of the act of the agent in either case being within the 
scope of his apparent authority. This presents quite a different situation from a 
case where the insured knowingly and fraudulently makes material false state- 
ments with the concurrence of the agent of the company and the medical exam- 
er. When the agent goes into a fraudulent conspiracy of the kind alleged here 
with the insured to defraud his principal, he is not acting within any scope of his 
authority. It cannot be the policy of Arkansas by this statute to establish the 
dectrine that if the insurance agent acts against the interest of his principal, not 
only with the knowledge but with the connivance of the insured, the insurance com- 
pany is bound by the act of such agent. It would open a wide door of fraud and 
enable a triumvirate of agent, medical examiner, and insured to defraud and plun- 
der insurance companies at will. The Arkansas statute never, of course, intended 
that any such doctrine should be established as a matter of public policy. 

The case of Mutual Life Insurance Co. of New York vy. Hilton-Green, Exec- 
utors of Wiggins, 241 U. S. 613, 622-623, 36 S. Ct. 676, 680, 60 L. Ed. 1202, seems 
conclusive against the position here taken by appellants. The facts are analogous 

those in the case at bar, and Mr. Justice McReynolds in the opinion states: 
The general rule which imputes an agent’s knowledge to the principal is well es- 
tablished. The underlying reason for it is that an innocent third party may prop- 
erly presume the agent will perform his duty and report all facts which affect the 
principal's interest. But this general rule does not apply when the third party 
knows there is no foundation for the ordinary presumption,—when he is acquainted 
with circumstances plainly indicating that the agent will not advise his principal. 
The rule is intended to protect those who exercise good faith, and not as a shield 

unfair dealing.” 

The Arkansas statute evidently strikes at a policy pursued in the past where 
surance companies ofttimes sought to make their agent the agent of the insured 
The trial court was right in its ruling on this question. 

3, 4] Another question raised is to the admission of certain declarations of 
deceased. The assignments of error are clearly insufficient under the rules of the 
urt to preserve this question as no evidence is set forth in substance therein as 
requiréd by Rule 11. However, notwithstanding this, we may say that there was 
the right in the policy for insured to change the beneficiary (stipulation covering 
this has been filed in. this court); therefore, the beneficiary had no vested interest 
in the policy. It is the Arkansas rule that declarations of insured are not admis- 
sible against the beneficiary. That is the general rule, and it is based on the 
theory that the beneficiary has a vested interest and the insured cannot affect it 
by statements made by him. 14 Ruling Case Law, p. 1376, § 545. The 
courts quite generally draw a distinction where 
the policy to change the beneficiary. The reason 
hange the beneficiary, as could be done here. 
ised testified to in this case were admissible. 








federal 
the insured reserves the right in 
of the rule fails when the insured 

Therefore, the statements of the 





[5-8] The controlling question here is whether the trial court erred in in- 
iructing a verdict for the Insurance Company. The rule as to direction of ver- 
licts is well established in the federal court. Where the evidence is of such char- 
acter that reasonable men in an impartial and fair exercise of their judgment may 
honestly reach different conclusions, the court should not instruct a verdict on a 
tact question. Tabor v. Mutual Life Ins. Co. of New York (C. C. A.) 13 F.(2d) 
163 Mutual Life Ins. Co. of New York v. Hatten (C. C. A.) 17 F.(2d) 889: 
Wharton vy. AStna Life Ins. Co. (C. C. A.) 48 F.(2d) 37. 
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Did the insured knowingly make false statements in his application for insur- 
ance? The burden to show that he did rests upon the Insurance Company. We 
turn to the evidence. The insured was a practitioner of medicine; he had heen a 
medical examiner for this very company. In his application for insurance is the 
following : 

“B. Have you ever been examined either on or in anticipation of an applica- 
tion fer insurance without receiving such insurance? B. No. 

“C. Have you ever been declined for life insurance or for reinstatement of 
life insurance? C. No. * * * 

“D. Have you been found to have a high blood pressure? D. No. * * * 

“8. Have you consulted a physician for or suffered from any ailment or dis- 

of 

“a. The brain or nervous system? a. No. 

“bh. The heart, blood vessels or lungs? b. No. * * * 

“11. What physician or physicians, if any, not named above, have you con- 
sulted or been examined or treated by within the past five years? Has no doctor 
but h'mself. Says he has not been sick enough to quit work since 1918, when he 
had influenza a few days.” 

\lso in the application is this: “On behalf of myself and of every person who 
shall have or claim any interest in any insurance made hereunder, I declare that | 
have carefully read each and all of the above answers, that they are each written 
as made by me, and that each of them is full, complete and true, and agree that 
the company believing them to be true shall rely and act upon them.” 

It is contended by the Insurance Company that these statements were false 
and were known to be false when made; that the insured had been rejected some 
years before upon an application for insurance; that he was suffering from se- 
vere heart trouble with high blood pressure at the time of his application, which 
was May 31, 1929. The policy was issued June 6, 1929. He died July 28, 1929. 

Dr. J. FE. Clements, a practicing physician at Mount Holly, Ark., testified 
that Dr. Self returned to Mount Holly in the spring of 1929 and resumed his 
practice there. He was called in an hour or two before Self died and found him 
in a comatose condition from an apoplectic stroke, caused by a cerebral hemor- 
rhage. Dr. Elsv and Dr. Thompson were present, and all concurred in the opin- 
ion that Seld died as a result of high blood pressure, which is a disease progres- 
sive in its nature. Dr. Clements testified: “I would think it would have been im- 
possible for that to have developed in recent months. I do not think it could have 
developed in a year.” 

Dr. Thompson, who was a personal friend of Dr. Self and had practiced 
medicine since 1914, was called in by the family at the time of his death. He 
states that it was the opinion of Dr. Clements and himself that he died of cere- 
bral hemorrhage, and he testified as follows: 

“C). Did you conclude that came from high blood pressure? A. Probably. 

“Q. Did you corclude that it was in any way connected with a diseased heart? 
A. Diseased heart and high blood pressure very frequently go together, and it is 
probable that it was.” 


He further testified that he examined Dr. Self for insurance in 1922, 1923 or 
1924. His testimony was as follows: “*Doctor came to my office for examination 
for life insurance, and we started the examination and got part of the way 
through, and ke and I were personal friends, and I suggested perhaps we had bet- 
ter stop with it awhile, or go somewhere else. I handed him the examination 
blanks and he went on out. So far as that particular instance is concerned, that 
is all I know about it. I suggested that he stop because his physical condition 
would not permit me to recommend him. I took his blood pressure. He had just 
driven in from Mount Holly over muddy roads, and had been stuck with a car 
‘He had a little temperature, and a very tumultuous heart action; and, if I remem- 
ber correctly, the blood reading at that instant was low. It was the natural re- 
sult following violent exercise trying to extricate a heavy car from the mud.’ His 
heart action indicated his heart was diseased. Acting upon that, I declined to 
approve him. I explained to him that his heart was in bad shape.” 

Attempts were made to impeach Dr. Thompson because he had not stated in 
private conversation before Mrs. Self and her attorney the same thing that he 
stated on the witness stand, but his excuse therefor was quite sufficient that he was 
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on friendly terms with the wife and daughter and did not want to state the sit- 
uation at ali unless he was placed on oath. Dr. Fleming, who had been a practicing 
physician for twenty-three years and was medical examiner of the New York 
Lite Insurance Company, examined Dr. Self on his application for a policy in 


that company. Mr. Howell, agent for the company, seems to have been engineer- 


ing this matter and asked Fleming if Self was a life insurance risk. Fleming 
testified : 


“I took Dr. Self’s blood pressure, and my recollection is that it was 210 di- 
astolic and 140 systolic. I examined his heart and found he had a dilation of the 


valvular rings. I told Dr. Self I did not care to finish the examination. 
want to turn him down for insurance, 
muscular 


did not 
so did not complete the examination. The 
(heart) sounds were practically replaced by murmurs. 
“OQ. The pressure was, diastolic, 210; systolic, 140? A. Yes. 
“Q. Was that seriously high? A. Well, I dislike a pressure of 140 degrees. 
It is a serious condition. 
“T would consider the condition of his 
| 


heart serious. A diseased condition 
igh blood pressure 


is a serious combination. My recollection is I tore up 


the application and threw it in the waste basket as soon as I had taken his blood 
pressure.’ 


with 


Dr. Self left without any comment or argument about this examination. When 
\gent Howell was informed by Dr. Fleming of the situation, he stated he could 
get some one else to look him over, and before he died Dr. Self told Dr. Fleming 
that he had gotten $10,000 insurance and could have gotten $20,000. This exam- 
ination of Dr. Self by Dr. Fleming was toward the end of May, 1929, and must 
have heen within a few days from the time Self signed the application for the 
policy in suit. Dr. Fleming further testified: “I considered that his condition ap- 
proached the terminal state at that time, that he was in serious condition. He 
had nct been in any active exercise at that time, and I did not see any evidence of 
shortness of breath. The condition of his heart would have prevented his taking 
violent exercise. He was quiet and composed. Of 
very fast. I did not take his pulse rate or his temperature.” 

Mr. L. B. Smith testified that he was associated with Dr. Self 
and he once took an application of Dr. Self for 
tral Life Insurance Company, of 
The 


course his heart was beating 


in a business 
insurance in the Union Cen- 
which he was agent. This was September, 1922. 
question was asked in the application of Dr. Self: “Q. The 

any life, accident or health insurance company or 


Wa\ 


question is, ‘Has 
association ever rejected your 
plication for insurance or issued insurance on a different plan from that somes 
foi *** Objection was made and overruled and the following took place: “Q. The 
nswer to that, ‘Intersouthern, $2,000.00, plan ordinary life, date 1920.’ Yer wrote 
that? A. Yes, sir.” 
Smith testified: “He must have 


given that information to me. I signed the 
pplication 


I do not recall his telling me about the policy applied for with the 


Intersouthern. I would not think I would have written it unless he had given it 
to me.” . 


This application executed by Dr. Self was admitted in evidence. Dr. Houston 
testified that he was an examiner for the Union Central Life Insurance Company 
and made an examination of Dr. Self for a policy. This is the same transaction 


as testified to by Smith. The application was dated September 5, 1922. One of 
the 


questions was this: “Have you been examined for or made application to any 
lhiie insurance company or association, or have you any application pending upon 
which 


1 a policy has not been issued or upon which policy has been issued upon a 
different plan from the policy originally applied for?” And the answer to this 
seems to have been: “Yes.” “High blood pressure.” The witness did not remem- 
ber that Self signed the application, but stated that was customary. The certifi- 


cate upon which the policy was secured in this case was signed by Dr. Sheppard, 
who was suspended by the company on October 10, 1929, as an examiner. Agent 
Howell 


who solicited the application and delivered the policy, was not in the em- 
ploy of the company at the time of the trial and testified for appellants. 

some doctors were put on the stand who answered hypothetical questions based 
the evidence, all of which went to show that Dr. Self was suffering from a se- 


vere organic condition, was in danger of sudden death from apoplexy, and that 
| tter could not be of sudden development. 
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Taking all this evidence into consideration, it is apparent that statements in 
the application of Dr. Self that he had never been examined in anticipation of an 
application for insurance without receiving such insurance, that he had never been 
declined for life insurance, that he had never been found to have high blood pres- 
sure, were false and must have been knowingly false to a physician and that he 
made no honest disclosure of his true situation. Material false statements in an 
application for insurance relieve an insurance company from liability if the in- 
sured knew the statements were false. There was no good faith whatever in this 
application for insurance made a few weeks before Self died and when, as Dr. 
Fleming testified, “his condition approached the terminal state.” The relationship 
demanded fair dealing by both parties. It would be difficult to believe that Dr. 
Self, familiar undoubtedly with his own ailments, did not know that what he was 
stating in his application was in part false. 

A study of this record is convincing that the insured, Agent Howell, and Dr. 
Sheppard practically conspired together to have Self given such a medical rating 
that he could secure a life insurance policy from appellee even though he was 
hovering on the border line of death from a diseased heart, with high blood pres- 
sure, and was in such serious condition at the time he made the application that 
no insurance company, had it known the truth, would have issued the policy. 
His high blood pressure and heart trouble could not have developed within the 
short time between the signing of the application and his death. No one knew 
better than Dr. Self that he was suffering from high blood pressure and heart 
disease when he signed the application. The procuring of this insurance was a 
fraud upon the Insurance Company, and we think no court could have permitted 
a verdict to stand if one had been rendered for appellants. 

The judgment is affirmed. 


SOUTHWESTERN LIFE INS. CO. v. HILLSON. No. 120. 
Supreme Court of Arkansas. Feb. 1, 1932. 
45 Southwestern Reporter (2d) 1068. 
INSURANCE. 

Life insurer not paying beneficiary consideration for release because another 
demanded insurance could not subsequently tender money and complete satisfac- 
tion of agreement. 

(For other cases, see Insurance, Dec. Dig. § 693.) 

Appeal from Circuit Court, Miller County; Dexter Bush, Judge. 

Action by Wm. Oliver Talbert Hillson against the Southwestern Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Willis B. Smith, of Texarkana, for appellant. 

T. S$. Clark and T. B. Vance, both of Texarkana, for appellee. 

Kirpy, J. 

Appellee brought this suit upon a $500 insurance policy upon the life of 
her husband issued by appellant company in which she was named beneficiary 

The complaint alleged that the policy was in full force when the insured 
died, that proof of death was duly furnished, and that demand had been made 
for one-half the face of the policy, fhe amount due under its terms, and that 
payment had been refused. 

The insurance company denied indebtedness upon the policy, pleaded a 
compromise settlement, and exhibited a release signed by the beneficiary, the 
consideration of the same being the sum of $62.50. It alleged that the release 
was obtained from appelle, the beneficiary, on the 6th day of May, 1930, and, 
before the company could issue a check in that amount in fulfillment of the 
compromise, it was notified by Talbert, the father of the insured, that he was 
claiming the money due under the policy on the life of his son. 

Upon the trial in the municipal court the appellant company tendered the 
beneficiary in the policy, appellee, the sum of $62.50 in fufillment of the com- 
promise agreement which said sum was refused. Judgment was rendered in the 
municipal court for $250 with penalty and attorney’s fee, and the case was 
appealed to the circuit court. 

There the appellant again tendered the beneficiary in open court the sum 
of $62.50, “in fulfillment of their previous compromise with said beneficiary, 
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which was again declined. Upon the trial of the case in the circuit court the 
judge instructed a verdict for appellee in the sum of $250, with 12 per cent. 
penalty and $50 attorney's fee; and this appeal is from that judgment. 

The undisputed testimony showed that the release pleaded in bar of the 
suit was executed by appellee, but also that the money agreed to be paid there- 
for had not been paid to appellee. It is true that apellant tried to explain as 
a reason for its nonpayment that other claimants to the insurance had developed 
and tendered the amount of the consideration for the release to appellee both 
1 the municipal and circuit courts where it was declined. This was more than 
five months, however, after the release was procured, and certainly such instru- 
ment could not be binding on appellee nor a bar to the suit on the policy, since 
it was procured without payment to the money agreed to be paid therefor, as 
shown by the undisputed testimony. Appellant concedes this to be true, but 
appears to think its failure to comply with the terms of the agreement for the 
release was excused by demand of another claimant to the insurance due under 
the policy, and that it had the right later to tender the money and complete the 
satisfaction of the new agreement. This, of coure, could not be done. It ad- 
mitted that it had not paid the consideration, under which the purported release 
was obtained, and there was no question for determination by the jury. There 
are other questions that need not be determined in view of this holding. 

\Ve find no error in the record and the judgment is affirmed. 


»-. 


Supreme Court of California. Jan. 28, 1932. 
8 Pacific Reporter (2d) 126. 


GRAY v. WESTERN STATES LIFE INS. CO. S. F. 14002. 


INSURANCE. 

In action on double insurance clause of life policy, evidence supported find- 
ings in substance that insured assaulted another without provocation, and that 
latter, in protecting himself, struck insured, causing him to fall and sustain frac- 
tured skull. 

The double insurance clause provided in part for payment of double 
face amount of policy on receipt of proof that insured’s death occurred 

as result, directly and independently of all other causes, of bodily injury 

cffected solely through external violence and accidental means, and also 

provided that such clause should not apply if insured’s death resulted 
from any violation of law by insured. 

(For other cases, see Insurance, Dec. Dig. § 655[5].) 

In Bank. 

\ppeal from Superior Court, City and County of San Francisco; J. J. Van 
Nostrand, Judge. 

Action by Edwina Watson Gray against the Western States Life Insurance 
Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

For opinion of District Court of Appeal herewith adopted, see 298 P. 512. 

Leicester & Leicester, of San Francisco, for appellant. 

Hartley F. Peart, Sylvester J. McAtee, T. G. Crothers, and Charles M. Frey, 
all of San Francisco, for respondent. 

Per Curiam. 


A hearing was granted in this case after decision by the District Court of 
Appeal, First Appellate District, Division Two. After a careful study of the 
record, we are satisfied with the opinion rendered therein by Mr. Justice Stur- 
tevant, and adopt it as the opinion of this court. It reads as follows: 

\s the surviving widow of John R. Gray, deceased, the plaintiff commenced 
n action against the defendant to recover on the double insurance clause in a 
policy written by the defendant. The action was tried in the trial court sitting with- 
out a jury. The court made findings in favor of the defendant, and from a judgment 
ertered thereon the plaintiff has appealed, and has brought up a bill of excep- 


tions 


\mong the findings appear the following: “I. That plaintiff is the widow and 
surviving wife of John R. Gray, deceased. 
Lit 


In 


II. That the defendant, Western States 
Insurance Company, is and at each and all of the dates and times mentioned 


complaint as amended, was a corporation formed and existing under the 
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laws of the State of California and engaged in and doing the business of life and 
accident insurance. III. That all of the allegations of Paragraph III (the execu- 
tion and delivery of the policy) of plaintiff’s complaint as amended are true with 
the exception that said policy or contract of insurance also provided that said dou- 
ble indemnity should not apply if the death of the insured resulted from illness of 
any kind. The court finds the following special benefit provisions and conditions 
were attached to and contained in and made a part of the said contract or policy 
of insurance: ‘Upon receipt of due proof, * * * that the death of the insured oc- 
curred * * * as the result, directly and independently of all other causes, or bodily 
injury effected solely through external, violent and accidental means, * * * the 
company will pay double the face amount of the policy making $20,000.00 instead 
of the face amount of the policy. Neither the Double Insurance Benefit nor the 
Triple Insurance Benefit nor the Insurance of the Beneficiary shall apply if the 
death of the Insured * * * resulted from self-destruction, whether sane or insane ; 
from any violation of law by the deceased; * * *’ and with the further exception, 
and it is not true that in consideration of a further and additional annual premium 
paid by the said John R. Gray the defendant included and/or inserted in its said 
policy any provision including double or any insurance in case of death from any 
accident. IV. That said John R. Gray paid all premiums due or payable upon or 
under said policy prior to and up to the time of the death of the said John R. 
Gray. That said policy at the time of the death of said John R. Gray continued to 
be and was in full force and effect. V. That all of the allegations of Paragraph 
V of said complaint are true except that it is not true that the death of said John 
R. Gray occurred as the or any result, directly and/or independently of all other 
causes of bodily injuries effected solely or at all through external, violent and ac- 
cidental means; and except further that it is not true that the plaintiff furnished 
to the defendant due or any proof that the death of the assured occurred as the r¢ 
sult directly and independently of all other causes of bodily injuries effected solely 
through external, violent and accidental means. VI. That said John R. Gray was 
born on the 27th day of August, 1883. That on the 21st day of September, 1927, 
the said John R. Gray died at the said City and County of San Francisco. That 
at the said City and County of San Francisco and on the said 21st day of Sep- 
tember, 1927, the said John R. Gray voluntarily, willfully and without provocation 
assaulted one Edwin A. Hough by blows with his fist and that said Edwin A. 
Hough in endeavoring to protect himself and in resisting such assault by the said 
Gray and in self-defense, struck the said Gray, causing him to fall to the ground 
whereby the skull of the said Gray was fractured causing his death on said day. 
That the said death of the said John R. Gray was not accidental within the mean- 
ing nor under the provisions of said policy and was not the result directly and in- 
dependently of all other causes of bodily injury effected solely through external, 
violent and accidental means, but on the contrary the said Gray as aforesaid then 
and there did make an unprovoked and unwarranted assault upon the said Hough 
by striking the said Hough in the neck with his fist and did use profane and 
threatening language towards said Hough and the said Hough in self-defense and 
to protect himself from said assault did strike the said Gray causing the said fall and 
death of the said Gray. That the death of said Gray did not result from accidental 
means but on the contrary did result from means voluntarily provoked by the 
said Gray. VII. The court finds that it is true that the death ot said John R. 
Gray directly resulted from a violation of law by the said Gray, to-wit: from and 
as a result of an assault and battery committed without provocation by said Gray 
upon the person of one Edwin A. Hough. VIII. That the death of said Gray did 
not result from self destruction or from a state of war or insurrection or from rid- 
ing or heing in or upon any submarine or aerial device or conveyance or from po- 
lice duty in any military, naval or police organization, or from physical or mental 
infirmity or directly or indirectly from illness or disease of any kind. XI. * * * 
and the court finds as a fact that the death of said John R. Gray did not occur as 
the result directly and independently of all other causes of bodily injuries effected 
solely through external, violent and accidental means. XII. * * * The court finds 
as a fact that said Gray made an assault upon said Hough, by reason of a griev- 
ance which he held and cherished against the said Hough and because of his be- 
lief that said Hough had assisted the members of the police department of the 
City and County of San Francisco, State of California, in finding the assured on 














. 
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or about the 8th day of September, 1927, and causing him to return to his home 
from which he had been absent without the knowledge of his wife as to his where- 
abouts for a period of about three or four days.” 

The plaintiff, for the purpose of clearly presenting her points, divides the in- 
cidents immediately preceding the death of her husband into “episodes.” We will 
attempt the same. On or about the 5th day of September, 1927, Gray absented 
himself from his home, and for three or four days following that date his where- 
abouts were unknown to his family. On the 8th of September, 1927, he was lo- 
cated at Canary Cottage on the beach of San Francisco by Thomas McInerney, a 
police officer. The officer induced Gray to return to his home. As we proceed, 
it will be noted that Gray was of the opinion that Edwin A. Hough had given the 
police information as to his whereabouts, and that such information led to the in- 
terview between Officer McInerney and Gray. On the evening of the 21st of Sep- 
tember, 1927, Gray and his family took a guest to the Southern Pacific Depot, 
and, after the train left, the Grays returned in their automobile. When the auto- 
mobile was near Union Square, Gray stepped out of the automobile, giving direc- 
tions to his son to call for him at 11 p. m. A short time thereafter Gray crossed 
from the northerly side of Geary street to the sidewalk in front of Marquard’s 
restaurant and commenced a conversation with Hough. He invited Hough to 
take a walk. (Episode 1.) Thereupon the two walked west along the southerly 
sidewalk of Geary street to the intersection of Shannon street. There they turned 
down Shannon street toward O’Farrell street. The witness Hough testified that, 
when they had gone about a fourth of a block between Geary and O'Farrell, Gray 
struck him with his fist and knocked him down. At about the same time Gray 
complained to Hough because Hough had disclosed to the police Gray’s where- 
abouts, as we have mentioned above. After being knocked down, Hough arose 
to his feet, and the two men had some conversation, which resulted in their pro- 
ceeding down Shannon street. (Episode 2.) They had not as yet entered 
O'Farrell street when, as Hough testified, Gray knocked him down again. For 
the second time Hough arose, and, after some further talk, the two continued 
on their way down to O’Farrell street and thence easterly to the northwest corner 
of Taylor and O'Farrell streets. (Episode 3.) At the corner just mentioned there 
is a hydrant. All of the witnesses agree that the two men stood near that hydrant 
and indulged in some loud talk. Some of the witnesses testified that there was 
a scuffle in the nature of a wrestle. Several of the witnesses testified that blows 
were struck. Some of the witnesses testified that Hough struck Gray and knocked 
him down. Others testified that Gray struck Hough and knocked him down. 
Those who testified that a man was knocked down further testified that the man 
got up, and, leaving the hydrant, started directly across Taylor street toward a 
filling station located on the opposite side of the street. In this connection they 
stated that the individual testified that the other man started up Taylor street 
toward Geary street; that he did not go but about ten feet when he turned 
(episode 4) and followed Gray out in to the street; that that man was Hough; that 
Hough continued on his course until he came up to Gray (episode 5), and, as 
soon as he reached him, struck Gray one blow, knocking him backwards down hill, 
and that the back of Gray’s head hit on a street car track, causing a fracture from 
which Gray died. 

Commencing the story again at the hydrant, the witness Hough testified that, 
while he and Gray stood there, quarreling ensued and that Gray struck him twice, 
but that he did not fall down. However, to avoid trouble, he stepped out into the 
street toward the gas station, and had reached the median line of the street when 
Gray followed him up, and, as Gray approached him, Hough put up his fist to pro- 
tect himself, and the fist came in contact with Gray’s cheek. Whereupon Gray re- 
ceded, fell back, and, as he was falling, Hough tried to catch him, but he neverthe- 
less fell back on the track and received the injury from which he died. Houth es- 
timated the time, elapsing between the meeting at Marquard’s and the fall in Tay- 
lor street, as between fifteen and twenty minutes. After leaving the hydrant, the 
acts of the parties are not very clear. Sanford and Butler each speak of Gray hav- 
ing a hand up. Each stated his conclusion that Gray had a hand up in defense. 
Hough did not testify that Gray had a hand up, but contented himself by saying 
that Gray was again approaching him, and that he (Hough) put up his fist. Com- 
mencing with the meeting in front of Marquard’s and thence to the transactions 
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had at the hydrant, no witnesses gave any testimony except the witness Hough. 
The witness Williams testified as to what occurred at the hydrant and what took 
place out in the middle of Taylor street. The witness Spiliotis did the same. The 
witness Butler did the same. The witness Sanford heard the quarreling, but did not 
see Hough and Gray until they were out in the middle of Taylor street. 
nesses were all called by the plaintiff. The witness Hough was examined and 
cross-examined as to all the facts. The defense also called Leo Ferriter, who testi- 
fied that he saw the men quarreling at the hydrant. At that place Gray had one hand 
on the hydrant, and with his other hand he was swinging on Hough. Later he saw 
the two men advance into Taylor street. At that time the witness was entering the 
candy store. Later, when he looked around, Gray was down on his back in Taylor 
street. He testified that, when they were standing at the hydrant, neither one was 
knocked down. In another place in his testimony he stated that, when the men leit 
the hydrant, Hough started up Taylor street toward Geary. The testimony of this 


witness is strong proof that episode 5 followed almost instantly after the episode 
at the hydrant. 


These wit- 


In her first point, the plaintiff contends that the findings are 


I not supported 
by the evidence. 


In presenting that point, she is at great pains to set forth the 
testimony given by the witnesses Williams, Spiliotis, Sanford, and Butler. She 
urges most earnestly that each of those witnesses told the truth, and that each 
of those witnesses was fully informed on each and every fact to which he 
testified. This position is not sustained by other portions of the record. As 
recited above, the witness:Sanford did not see the actors until Gray and Hough 
were out in the middle of Taylor street. The witness Butler was not known to 
have seen anything until the litigation was on trial. Then he came forward, and, 
among other things, he testified that Hough and Gray passed him when all three 
were on the southwest Corner of Taylor and O'Farrell streets. That statement 
is in conflict with the testimony of each and every other witness. No other wit- 
ness at any time during the evening saw either Gray or Hough on that side of 
O'Farrell street. Williams and Spiliotis each told a story that is so strikingly 
the same that as one reads the record it is difficult to tell whether he is reading 


the testimony given by Williams or the testimony given by Spiliotis. Very 
oon after the death of Gray, representatives of the police department and repre- 
sentatives of the defendant corporation commenced to investigate the incident. 
Those investigators called on Williams and also on Spiliotis. 
as to what either of those persons had seen, both Williams and Spiliotis stated 
that they had not seen any part of the actions of Gravy or Hough. The defend- 
int called Detective Page and examined him as to the statements made to him 


To the question 


by both Williams and Spiliotis. On cross-examination, in answer to questions 
propounded by counsel for the plaintiff, witness testified that at the time of tes- 
tifving he was not able to state positively that the person he interviewed were 
the witnesses Spiliotis and Williams. Nevertheless that officer’s testimony was 
that he went to the hospital a few minutes after Gray was taken to the hospital, 
and thereafter went to the scene of the tragedy on that same night and inter- 
viewed one Spiliotis in the drug store and Williams at the gas_ station. It 
was a matter of argument to the court or jury as to whether or not a different man 
had come on duty in the meantime in each of those places of business. 

The second point made by the plaintiff is closely akin to the first one. Sh 
claims that the testimony of Hough raises no substantial conflict. If by this 
contention she means that the trier of the facts was bound to accept the story 
of her witnesses because there were more of them, the contention cannot be 
sustained. A bare reading of the record discloses that the story told by the 
witnesses for the plaintiff and the witnesses for the defendant are conflicting 
Hough testified that Gray hit him behind the ear. Later, when Hough took 
Gray to the hospital, Hough was there treated for a wound behind the eae. 
The uncontradicted evidence is that Gray had been a patron of Hough, who 
was the driver of a taxi; that their relations had been friendly at all anes, 
although their relations were not intimate. When Gray was taken to the h s- 
nital, there was the fatal wound on the back of his head, and there was @ sPent 
abrasion on the cheek which Hough testified came in contact with his fist r : 
entire storv as told by Hough was to the effect that he was at all times attempt 
ing to avoid trouble with Gray. He tried to get Gray to stop quarreling wil 
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him. He tried to induce Gray to allow him to take him home. When Gray 
fell in the street, Hough at once grabbed up his body, carried it to the sidewalk, 
tried to revive the unconscious body, caused a message to be sent for an ambu- 
lance, and, when the ambulance arrived, caused Gray’s body to be put in the 
ambulance, and then himself stepped into the ambulance and went to the hos- 
nital along with Gray, doing all that he could to administer to Gray in his un- 
conscious condition. Under these circumstances, we are quite unable to say that 
the testimony of Hough does not create a substantial conflict in the evidence. 

In her next point, the plaintiff states her contention as follows: “Even if 
it be true that John R. Gray at the hydrant or shortly before receiving the 
injury which caused his death, had made an unlawful assault upon Hough, or 
nad engaged in a quarrel, fight, or altercation with Hough, nevertheless if it 
also be true that, before or at the time or suffering the bodily injury from which 
he died, he had abandoned or withdrawn from the quarrel, or was retreating to 
avoid further difficulty or trouble, or was not then assaulting Hough, then the 
hodily injury was sustained through accidental means within the meaning of 
the policy here sued on, and notwithstanding the previous acts of Gray his 
death did not result from any violation of law by him.” Assuming the proposi- 
tion as stated to be sound, it appears at once that it is based on the assumption 
‘hat episodes 4 and 5 occurred as testified to by the witnesses for the plaintiff. 
However, fhe trial court did not adopt the story as told by those witnesses. In 
findings No. 6, No. 7, and No. 12 the trial court found affirmatively that Gray 
met his death while assaulting Hough. In finding No. 11 the trial court inferen- 
tially found that Gray did not meet his death by being assaulted by Hough. 

In her fourth point, the plaintiff states that, if the insured’s injury was in- 
tentionally inflicted by Hough, yet as to. the insured it was accidental. Be this 
as it may, there was evidence that Hough did not intentionally inflict any in- 
jury on Gray, and the court made a finding to that effect. 

The last point made by the plaintiff is: “If Hough’s testimony is true, the 
cause of Gray’s injury was accidental tripping or stumbling and plaintiff is en- 
titled to recover.” Expanding that thought, the plaintiff says: “There are only 
two theories to account for the injury to Mr. Gray; namely: (1) That Gray and 
Hough separated at the hydrant, as testified to by every witness without ex- 
ception, Hough starting up Taylor street and Mr. Gray starting across Taylor 
street, and that thereafter Hough returned and without warning struck Gray; 
or (2) that Gray while walking or stepping backwards tripped or stumbled and 
so fell.” The first contention assumes that the fight was abandoned by Gray 
at the hydrant, and also assumes that the testimony given by the plaintiff's 
witnesses was true and the testimony given by the defendant’s witnesses was 
untrue. The record as hereinabove quoted does not justify the plaintiff in 
drawing any of these assumptions. Moreover, the trial court found the facts 
against the plaintiff. The second contention rests on the fact that Hough tes- 
tified that Gray tripped and stumbled. Hough gave such testimony, but he 
also stated that it was his conclusion. The utmost that can be said is that he 
heard a “click.” Of course, that did not necessarily indicate a tripping and 
stumbling. If one steps on a railroad track, necessarily there will be a “click.” 
As to the second contention, the plaintiff cites the decision entitled Lickleider 
v. lowa State Tr. Ass’n, 184 Iowa, 423, 166 N. W. 363, 364, 168 N. W. 884, 3 A. 
L. R. 1295. But that case, and others cited by the plaintiff, dealt solely with 
the clause “external, violent and accidental means.” They did not deal with 
the additional clause, “if the death of the insured * * * resulted * * * from any 


violation of law by the deceased * * *” Of course, in the case at bar, both 
clauses are involved. 



































In further support of the find'ngs of the trial court, we may state that we 
find no substantial evidence justifying counsel or court in breaking the story in- 
to episodes. It could better be classified as one continuous running struggle 
hetween Hough and Gray from the time they left Marquard’s until Gray fell 
in the street. The evidence is far from convincing that, at the hydrant or at 
iny other time, Gray abandoned ‘he affray and attempted to retire therefrom. 
Therefore the case presents a picture of one prolonged attempt on his part to 
assault, and of assaulting, Hough. 


We find no error in the record. The judgment is affirmed. 







The Insurance Law Journal, Vol. 78 [June, 1932 


SOVEREIGN CAMP W. O. W. v. RUSSELL et al. No. 41173. 
Supreme Court of Iowa. March 8, 1932. 
241 Northwestern Reporter 395. 
1. INSURANCE. 

Despite insured’s agreement not to change beneficiary in fraternal benefit 
society’s policy and beneficiary’s payment of $2,338.10 in assessments and dues, 
change of beneficiary held valid under statute (Code 1931, §§ 8777, 8787, 8788, 
8792). 

(For other cases, see Insurance, Dec. Dig. § 782.) 

Evans, J., dissents. 

Appeal from District Court, Union County; H. H. Carter, Judge. 

This was originally an action to recover on a policy of insurance issued by 
the appellee to John F. Russell. When the issues were made, it resolved itself 
into a question of whether Ella Russell or Nicholas F. Russell was entitled to the 
proceeds of the policy. From a holding of the court that Ella Russell was entitled 
to the total proceeds of the policy, Nicholas F. Russell appealed. 

Affirmed. 

E. L. Carroll and D. W. Harper, both of Creston, for appellant. 

Johnston & Reynolds, of Creston, for appellee Ella Russell. 

Higbee & McEniry, of Creston, for appellee Sovereign Camp, W. O. W. 


BERNIER v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. No. 31431. 
Supreme Court of Louisiana. Jan. 4, 1932. 
Rehearing Denied Feb. 1, 1932. 
139 Southern Reporter 629. 
1. INSURANCE. 

Beneficiary held entitled to full recovery on life policy, in view of clause 
making policy incontestable except for nonpayment of premiums or violation of 
conditions relating to military or naval service, notwithstanding clause limiting 
liability for death by aerial navigation, except in certain cases, to amount to pre- 
miums paid. 

In view of fact that incontestability clause excepted only nonpayment 

of premiums and violation of conditions relating to military or naval ser- 

vice in time of war, natural and plausible inference was that policy be- 

came incontestable as to any other cause or circumstance of death at end 

of year, and hence policy, having been in force over year during lifetime 

of insured, was not contestable, notwithstanding fact that insured’s death 

in airplane accident did not come within exceptions of aerial navigation 

clause, which clause limited liability to premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. ; ; 

Ambiguity in contract made on form prepared by one of parties, especially 
insurance policy, should be construed against him. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 
Cause of defense must be plainly excepted from incontestability provision. 
Provision in life policy making contract incontestable after stated 
period means something more than that insurer cannot then contest validity 

of a policy on ground of breach of condition; it means that insurer can- 

not then contest its obligation to pay, on due proof of death of insured, 

amount stated on face of policy, except for cause of defense that is 
plainly excepted from provision making policy incontestable. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. INSURANCE. 

Contract invalid as against public policy or good morals cannot be validated 
by incontestability provision. 

(For other cases, see Insurance, Dec. Dig. § 400.) 
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5. INSURANCE. 

Defense is barred by incontestability clause unless life policy leaves no rea- 
sonable doubt that defense is not so barred. 

In suit on life policy, question whether defense set up by insurer is 
barred by incontestability clause in policy does not depend upon whether 
company pleads breach of condition or pleads that cause of defense was 
excepted from risk insured against, but it depends upon whether all that 
is said in policy leaves no reasonable doubt that defense set up by com- 
pany is not barred by incontestability clause. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

6. INSURANCE. 

Maxim inclusio unius est exclusio alterius applies to exception in incontest- 
ability clause in life policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Overton, St. Paul, and Odom, JJ., dissenting. 

Certiorari from Court of Appeal, Orleans. 

Action by Mrs. Annabel Leidenger Bernier against the Pacific Mutual Life 
Insurance Company of California. Judgment for plaintiff was affirmed by the 
Court of Appeal (135 So. 85), and defendant brings certiorari. 

Affirmed. 

Eugene J. McGivney and Solomon §. Goldman, both of New Orleans, for 
applicant. 

Benjamin Y. Wolf, of New Orleans, for respondent. 

O' Nit; C.F. 

The Pacific Mutual Life Insurance Company issued a policy for $2,000.00 on 
the life of Ferdinand H. Bernier on the Z5th of January, 1929; his wife being 
the beneficiary. He was killed by the falling of an airplane in which he was 
riding, on the 5th of April, 1930. The policy contained the following stipulation : 
“It is hereby understood and agreed, in the event of the death of the insured 
arising, in whole or in part, directly or indirectly, from engaging in aerial naviga- 
tion, except while riding as a fare-paying passenger in a licensed commercial air 
craft provided by an incorporated common carrier for passenger service, and 
while such air craft is operated by a licensed transport pilot and is flying in a 
regular civil airway between definitely established air ports, the only liability 
under this policy shall be for a sum equal to the premiums paid thereon, and the 
policy shall thereupon be terminated.” 


The airplane in which the insured met his death was not a licensed commer- 
cial air craft; it was not provided by an incorporated common carrier for pas- 
senger service, was not operated by a licensed transport pilot and was not flying 
in a civil airway between definitely established airports. 

The insurance company therefore refused to pay the widow the $2,000 but 
offered her $94, being the amount of the premiums that had been paid on the 
policy. She sued for the $2,000, basing her claim upon the fact that the death 
of her husband occurred after the policy had become incontestable by the follow- 
ing clause in the policy, viz.: “This Policy and the application therefor constitute 
the entire contract between the parties, and the contract shall be incontestable 
after it shall have been in force, during the lifetime of the Insured, for one year 
from the date of the Policy, except for non-payment of premium or for violation 
of the conditions of the Policy relating to military or naval service in time of 
War. 

The civil district court gave judgment for the plaintiff, and it was affirmed 
by the court of appeal. = 

The insurance company cites and relies upon the case of Metropolitan Life 
Insurance Co. v. Conway, Superintendent of Insurance, 252 N. Y. 449, 169 N. E. 
642, where the Court of Appeals of New York was called upon to construe, with 
reference to a proposed air craft clause, a statute (Insurance Law, § 101, subd. 
2 |Consol. Laws, c. 28]) making life insurance policies embody the provision that 
it “shall be incontestable after it has been in force during the lifetime of the 
insured for a period of two years from its date of issue except for non-payment 
of premiums and except for violation of the conditions of the policy relating to 
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military or naval service in time of war.” Because of the statute, the superintend- 
ent of insurance refused to approve the rider, submitted by the Metropolitan Life 
Insurance Company, to be attached to its policies, in the following form: “Death 
as a result of service, travel or flight in any species of air craft, except as a 
fare-paying passenger, is a risk not assumed under this policy; but, if the insured 
shall die as a result, directly or indirectly, of such service, travel or flight, the 
company will pay to the beneficiary the reserve on this policy.” The court ruled 
that the proposed rider would not be violative of the statute. The reason for the 
decision, stated substantially, was that the statutory provision, making life insur- 
ance policies incontestable after having been in force during the lifetime of the 
insured for a period of two years, was not a mandate as to the extent of the 

coverage which the insurance companies were obliged to include, or the extent of 
the risk which they wee obliged to assume, in their insurance contracts. “It means 
only this,” said Chief Justice Cardozo, for the court, “that within the limits of 
the coverage the policy shall stand, unaffected by any defense that it was invalid 
in its inception, or thereafter become invalid by reason of a condition broken.” 


We regard the decision cited, therefore, as authority for the proposition 
merely that a life insurance company may, without doing violence to a provision 
making the policy incontestable after a stated period, except from the so-called 
coverage, or risk assumed, any cause of death that the company sees fit to except, 
provided, of course, that the exception shall be expressed so plainly in the policy 
as to leave no reasonable doubt that the exception is to remain after the policy 
shall have become otherwise incontestable. No better illustration of such an e-cep- 
tion could be given than the exception “for violation of the conditions of the 
policy relating to military or naval service in time of war.” Other exceptions 
that were made in years gone by, and approved by the courts, were death by 
suicide, if plainly stipulated; death resulting from a violation of law by the 
insured; death while engaged in a specified hazardous occupation or undertaking; 
death occurring while the insured is beyond certain prescribed limits of residence 
or travel; or death resulting from a quarrel or duel. All of these exceptions from 
the risk assumed are, like the exception of death from engaging in military or 
naval service, or death from engaging in aerial navigation, exceptions relating to 


a hazardous occupation, undertaking, or situation, of the insured at the time of 
his death. 


[1, 2] By the terms of the policy on which this suit is founded, the insurance 
company would have been bound to pay to the beneficiary the amount stated on 
the face of the policy if the death of the insured, arising “from engaging in 
aerial navigation,” had occurred before the policy became incontestable ; except 
that, on proof of death by that means, the company would have been free from 
liability (except for a return of the premiums paid) if the insured was not a 
fare-paying passenger at the time he was killed, or if the air craft was not 
provided by an incorporated common carrier, or was not used for passenger 
service, or not operated by a licensed transport pilot, or not flying in a regular 
civil airway, or between definitely established air ports, on the fatal occasion. 
But after the policy had been in force for a year, the premiums having been 
paid, the obligation to pay the amount stated on the face of the policy on due 
proof of the death of the insured was incontestable, except for violation of the 
conditions relating to military or naval service in time of war. These conditions 
were not warranties or mere conditions the violation of which would render the 
policy void. The conditions relating to military or naval service in time of war, 
stated substantially, were that if within five years from the date of the policy 
the insured should engage in military or naval service in time of war the liability 
of the company, in the event of the death of the insured while so engaged, o1 
as a result thereof within six months thereafter but within the period of thie 
war, would be limited to any outstanding dividend additions, etc. These conditions, 
relating to military or naval service in time of war, constituted a limitation of the 
so-called coverage or risk assumed, as plainly as did the conditions on which 
alone the insured could engage in aerial navigation, without affecting the obliga- 
tion of the insurer, constitute a limitation of the coverage or risk assumed by 
the insurer: and yet it was deemed necessary to except the conditions relating 
to military or naval service in time of war from the provision making the policy 
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incontestable after one year, in order that the obligation of the insurer to pay 
the amount stated on the face of the policy might remain contestable after the 
expiration of the year, on the ground of violation of the conditions relating to 
military or naval service in time of war. Our opinion therefore is that, inasmuch 
as only the one exception was made in the provision making the policy incon- 
testable after having been in force for a year, the intention, at least of the 
insured, was that there should be no other exception. If the insurance company 
intended to except also, from the incontestability clause, a violation of the con- 
ditions relating to aerial navigation, that exception, like the exception of violation 
of the conditions relating to military or naval service in time of war, should have 
been expressed. Article 1958 of the Civil Code declares that, if any doubt or 
ambiguity in a contract has arisen from the want of some necessary explanation 
which one of the parties to the contract ought to have given, the construction 
favorable to the other party shall prevail. The rule is universally recognized, 
particularly with regard to insurance policies, that any ambiguity in a contract 
made on a form prepared by one of the parties to the contract ought to be con- 
strued against him. 

Our conclusion therefore is that the civil district court and the Court of 
\ppeal were right in maintaining that the policy on which this suit is founded, 
having been in force over a year during the lifetime of the insured, was not 


contestable on the ground of violation of the conditions relating to aerial naviga- 
tion. 


We could not decide otherwise without going against the ruling in North- 
western Mutual Life Insurance Co. v. Johnson (National Life Insurance Co. v. 
Miller), 254 U. S. 96, 41 S. Ct. 47, 48, 65 L. Ed. 155. The policy issued by the 
Northwestern Mutual Life Insurance Company cn the life of Johnson, payable 
to his wife, contained the provision that if within two years from its date the 
insured should, while sane or insane, die by his own hand, the policy should be 
void. Johnson committed suicide after two years from the date of the policy, and 
there was no evidence that he was insane. The circuit court of appeals certified 
two questions with regard to that policy, viz.: First, whether, there being no pro- 
vision expressly c covering suicide after two years from the date of the policy, 
the provision excepting suicide within the two years impliedly covered suicide 
committed after the two years; and, second, whether the contract, if construed to 
cover suicide committed by the insured while sane after the lapse of two years, 
was against public policy. The other policy, issued by the National Life Insur- 
ance Company, and payable to Johnson’s executors or administrators, had no 
suicide clause, but contained a provision making it incontestable after one year 
from its date. Johnson’s suicide occurred more than a year after the date of 
that policy. The questions propounded, with regard to that policy, were, first, 
whether the incontestability clause prevented the company from denying liability 
on the ground of suicide, and, second, whether the contract, in so far as it made 
no exception of death by suicide while sane, was against public policy, and there- 
fore void. The Supreme Court said that the question of public policy with re- 
gard to such contracts was a matter for the states to decide; that the evidence 
did not disclose in what state either of the contracts was made; but that it 
Was not necessary to postpone the court’s answer to the questions on that account. 
The “ort said that the point decided in Ritter v. Mutual Life Insurance Co., 
169 U. 139, 154, 18 S. Ct. 300, 42 L. Ed. 693, 698, as explained in Whitfield v 
Etna Life Insurance Co., 205 U. S. 489, 495, 27 S. Ct. 578, 51 L. Ed. 895, 898, 
was that, when the contract was silent as to whether it covered suicide com- 
mitted by the insured while sane, there was an implied exception of such a death. 
And then, Mr. Justice Holmes, for the court, said, referring to the two-year clause 

the first-mentioned policy and the one-year clause in the second: 


“When a clause makes a policy indisputable after one or two years, the mere 
evocation of a possibile motive for self-slaughter is at least not more objection- 
able than the creation of a possible motive for murder. The object of the clause 
is plain and laudable—to create an absolute assurance of the benefit, as free as 
may be from any dispute of fact except the fact of death, and as soon as it 
reasonably can be done. * * * 


“We are of opinion that the provision in the first mentioned document avoid- 
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ing the policy if the insured should die by his own hand within two years from 
the date is an inverted expression of the same general intent as that of the clause 
in the second making the policy incontestable after one year, and that both equally 
mean that suicide of the insured, insane or sane, after the specified time shail 
not be a defense. It seems to us that that would be the natural interpretation oi 
the words by the people to whom they are addressed, and that the language of 
each policy makes the company issuing it liable in the event that happened. We 
answer the first question in each certificate, yes. The other questions are disposed 
of by our answer to the first.” 

[3] A denial of liability for the amount stated on the face of a life insurance 
policy, on the ground of suicide, is a denial of coverage, a denial that the company 
insured against the risk of death by that means; but that defense is barred by the 
provision making the contract incontestable after a stated period, unless that de- 
fense is plainly excepted from the provision making the policy incontestable after 
the period stated. The provision in a life insurance policy, making the contract in- 
contestable after a stated period, means something more than that the insurer 
cannot then contest the validity of the policy on the ground of breach of a condi- 
tion; it means that the company, cannot then contest its obligation to pay, on due 
proof of the death of the insured, the amount stated on the face of the policy, ex- 
cept for a cause of defense that is plainly excepted from the provision making 
the policy incontestable. 

[4] The decisions that were cited in Metropolitan Life Insurance Co. v. Conway, 
Superintendent, are not at all appropriate to the case before us. They areSanders v. 
Jefferson Standard Life Insurance Co. (C. C. A.) 10 F.(2d) 143; Flannagan v. Pro- 
vident Life & Accident Insurance Co. (C. C. A.) 22 F.(2d) 136; Wright v. Philadel- 
phia Life Insurance Co. (D. C.) 25 F.(2d) 514, 515; Scarborough v. American Na- 
tional Insurance Co., 171 N. C. 353, 88 S. E. 482, L. R. A. 1918 A, 896, Ann. Cas. 
1917D, 1181; Myers v. Liberty Life Insurance Co., 124 Kan. 191, 257 P. 933, 55 
A. L. R. 542; Childress vy. Fraternal Union of America, 113 Tenn. 252, 82 S. W. 
832, 3 Ann. Cas. 236; Brady v. Prudential Insurance - 168 Pa. 645, 32 A. 102; 
Illinois Bankers’ Life Ass’n v. Byassee, 169 Ark. 230, 275 S. W. 519, 41 A. L. R. 
379; Woodbery v. New York Life “ae t a Os 129 Mise Rep. 365, 221 N. Y. 
3: 0/3: 1d...223 App: Div. 2/2, 227 N. ¥. 699; Hearin v. Standard life Insur- 
ance Co. (D. C.) 8 F.(2d) 202; Mack v. Eoaaeucae General Life Insurance Co. 
(C. C. A’) 12 F.(2d) 416, 419; and Draper v. Oswego County Fire Relief Ass‘n, 
190 N. Y..12, 18, 82 N. E. 755. The case of Sanders v. Jefferson Standard Life 
Insurance Co. was a suit for double indemnity, under a life insurance policy for 
$20,000, providing for double indemnity in case of death from bodily injury, “ex- 
cept * * * from hodily injury inflicted by another person,” etc. The insured died 
from a gunshot wound inflicted intentionally by another person. The company 
paid the $20,000, and the beneficiary sued for another $20,000, claiming that the 
incontestability clause was applicable to the double or additional indemnity; which, 
of course, it was not, because that part of the insurance was not life insurance, 
but accident insurance. The court very properly held that the incontestability 
clause was applicable only to the amount stated on the face of the policy. Flan- 
nagan v. Provident Life & Accident Insurance Co. was a suit on two accident pol- 
icies; the defense being that the fatal accident was caused by the insured’s driving 
an automobile while he was intoxicated, and therefore in violation of law. The 
policies expressly declared that they did not cover accidents occurring while the 
insured was under the influence of intoxicants, or violating a law. The plaintiff 
invoked a statute of Virginia (Acts 1918, p. 539, c. 361) making life insurance 
policies incontestable after one year; but the statute, of course, was not applicable 
to accident insurance. In Wright v. Philadelphia Life Insurance Co., the clause 
which made the policy incontestable after two years from its date contained also 
the declaration: “Self-destruction while sane or insane, within two years of the 
date hereof, is a risk not assumed by the Company under this policy.” The in- 
sured committed suicide within the two years. The language of the policy left 
no possible doubt that the company was not liable. In Scarborough v. American 
National Insurance Co. the insured had suffered the penalty of death for the crime 
of murder. The ruling was that it would be against public policy and good morals 
for a life insurance policy to cover the risk of death as a penalty for crime. Of 
course, a contract that is invalid because of its being violative of public policy 
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or good morals cannot be made valid by the agreement of the parties that it shall 
be incontestable after a stated time. Scarborough’s Case was like Burt v. Union 
Central Life Insurance Co., 187 U. S. 362, 23 S. Ct. 139, 47 L. Ed. 216; Northwest- 
ern Mutual Life Insurance Co. v. McCue, 223 U. S. 234, 32 S. Ct. 220, 56 L. Ed. 
419, 38 L. R. A. (N. S.) 57; and Collins v. Metropolitan Life Insurance Co., 27 
Pa. Super. Ct. 353. The latter case was decided the other way by the Supreme 
Court of Illinois, 232 Ill. 37, 83 N. E. 542, 14 L. R. A. (N. S.) 356, 122 Am. St. 
Rep. 54, 13 Ann. Cas. 129, on the ground that the Constitution forbade the corrup- 
tion of blood or forfeiture of estate; the basis for the decision by the House of 
Lords in Amicable Society v. Bolland, 4 Bligh, N. R., 194, 5 Eng. Reprint, 70, 2 
Dow & C. 1, 6 Eng. Reprint, 630. The Illinois court showed that an incontestabil- 
ity clause is of no importance in determining whether a contract is contra bonos 
mores. The next case cited in the Conway Case is Myers v. Liberty Life Insurance 
Co. There the policy expressly excluded suicide within two years, and was incon- 
testable after one year, and the insured committed suicide within the one year. 
In Childress vy. Fraternal Union, the constitution and by-laws of the fraternity 
provided that if a member holding a benefit certificate committed suicide the 
amount of the indemnity to be paid would be one-third of the amount to be paid 
if he died of natural causes; and the ruling of the Tennessee court was that the 
provision was plain enough to be not affected by the incontestability provision. 
Brady vy. Prudential Insurance Co. is authority only for the proposition that the 
incontestability clause in a life insurance policy does not affect a clause limiting 
the right of action to six months from the death of the insured. That decision 
merely affirms that the incontestability clause leaves the company free to insist 
upon an enforcement of any plain and unambiguous stipulation made in favor of 
the company. Illinois Bankers’ Life Ass’n v. Byassee was a suit for disability 
insurance, not life insurance; and the ruling was that the incontestability clause, 
which had reference to the life insurance provided for in the policy, did not affect 
the clause requiring notice to be given the company within 90 days from the hap- 
pening of total and permanent disability. In Woodbery v. New York Life Insur- 
ance Co., the policy provided that the company’s liability would be limited to the 
amount of the premiums paid if the insured committed suicide within two years, 
and that the policy would he incontestable after the two years; the insured com- 
mitted suicide within the two years, and the beneficiary accepted the amount of 
the premiums, without protest, and surrendered the volicy for cancellation. In 
Hearin v. Standard Life Insurance Co., the policy excluded the risk of suicide 
within one year, and was incontestable after the one year, and the insured com- 
mitted suicide within’ the one. year. The suit was brought after the year had 
gone by; but the provisions of the policy left no possible doubt that the company 
was not liable when the insured committed suicide within the year. Mack vy. Con- 
necticut General Life Insurance Co. was like Hearin’s Case, except that in Mack’s 
Case, the time limit was two years, in both the suicide clause and the incontest- 
ability clause. Mack died within the two years, under circumstances indicating 
hat he had committed suicide. The policy was for $7,500, with a rider providing 
for double indemnity in case of death by accidental means. The company made a 
compromise settlement with the beneficiary by paying $4,000 and obtaining a re- 
lease. The beneficiary afterwards sued for $11,000, averring that the release was 
obtained by fraud. The court found that the evidence “did not sustain the allega- 
tions of fraud in procuring the release.” That is all that the court decided. Dra- 
per v. Oswego County Fire Relief Association was a suit on a fire insurance pol- 
icy, and merely furnishes an example of the distinction between a condition, the 
breach of which works a forfeiture of the policy, and an exception from the risk 
assumed. 

Counsel for the insurance company refer us to two decisions in which the 
Conway Case is cited with approval, viz.: Jolley v. Jefferson Standard Life Insur- 
ance Co., 199 N. C. 269, 154 S. E. 400, and Head v. New York Life Insurance Co. 
(C. C. A.) 43 F.(2d) 517, 518. In Jolley’s Case, the policy was for $2,500, with 
the following double indemnity clause, viz.: “The Company will pay the beneficiary 
* * * double the face amount of this policy if during the premium paying period, 
and before default in the payment of any premium, * * * and before any nonforfei- 
ture provision is in effect, the death of the Insured results from bodily injury 
within ninety days after the occurrence of such injury, * * * except these provis-~ 
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ions do not apply if the Insured shall engage in military or naval service, * * * 
or in case death results from bodily injurtes inflicted by another person or by the 
Insured himself,” etc. (The italics are ours.) The insured was shot and killed 
by another person, more than ten years after the date of the policy, which was in- 
contestable after one year. The company paid the $2,500, but refused to pay dou- 
ble indemnity. The suit was for the additional $2,500. The language which we 
have quoted left no possible doubt that the incontestability clause was not appli- 
cable to the double or additional indemnity. Head v. New York Life Insurance 
Co. was also a suit on a policy providing for double indemnity in case of death 
by accident, but providing: “Double indemnity shall not be payable if the insured’s 
death resulted * * * from participation as a passenger or otherwise in aviation or 
aeronautics.” The insured was killed by the falling of an airplane in which he 
was riding. The company paid the face amount of the policy, $5,000, and the 
beneficiary sued for that additional sum, relying upon an incontestability statute 
(Comp. St. Okl. 1921, § 6731), like the statute of New York. The language of 
the double indemnity clause left no possible doubt that the double indemnity did 
not apply to death resulting from participation in aviation or aeronautics. 

[5, 6] In a suit on a life insurance policy, the question whether the defense 
set up by the insurance company is barred by the incontestability clause in the pol- 
icy does not depend upon whether the company pleads a breach of a condition or 
pleads that the cause of death was excepted from the risk insured against; but it 
depends upon whether all that is said in the policy leaves no reasonable doubt that 
the defense set up by the company is not barred by the incontestability clause. In 
the case before us, considering that the incontestability clause makes but one ex- 
ception, of a cause or circumstance of death for which the policy should remain 
contestable after one year, the natural and plausible inference is that the policy be- 
came incontestable for any other cause or circumstance of death at the end of the 
year. Inclusio unius est exclusio alterius. Vice versa, the exclusion from the ef- 
fect of the incontestability clause of only the one cause or circumstance of death, 
death while engaged in military or naval service or within six months thereafter 
but during the period of the war, was the inclusion of death “from engaging in 
aerial navigation” under any or all conditions. 

The decision rendered in the present case is said to be supported by Brady 
v. Fidelity Mutual Life Association, 13 Orl. App. 35, where it was held that the 
incontestability clause in the policy forbade the insurance company to plead that 
the insured had violated the condition that he should not reside or travel south of 
the Tropic of Cancer. In that case, however, the death of the insured occurred 
long after his return north of the tropic, and was not even remotely caused by his 
violation of the condition of the policy. 

The defense urged by the insurance company in the present case is not any 
more a denial of cov erage than it is a plea of breach of the conditions of the pol- 
icy relating to aerial navigation. In that respect, our decision is in accord with 
the ruling made by the Court of Appeals of New York in Metropolitan Life In- 
surance Co. v. Conway, Superintendent. 

The judgment is affirmed. 

Overton, J., dissents, and indicates reasons. 

Odom, J., dissents. 

Overton, J. (dissenting). 

There was no coverage by the policy for the amount sued for, but only for an 
amount equal to the premiums paid, and, by no process of reasoning, should the in- 
contestability clause be given the effect of inc reasing that amount to the full amount 
of the policy, payable where death occurs, say, in the ordinary course of things. It 
would be otherwise if the limitation were only for a fixed period, which had elapsed 
when death occurred, but this, I think, is not the case. Metropolitan Life Insurance 
Co. v. Conway, 252 N. Y. 449, 169 N. E. 642. I therefore dissent. 

St. Paul, J., concurs in the above. 
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OSBORNE v. PEOPLE’S BENEV. INDUSTRIAL LIFE INS. CO. OF 
LOUISIANA. No. 4151. 
Court of Appeal of Louisiana. Second Circuit, First Division. Feb. 16, 1932. 
139 Southern Reporter 733. 
1 INSURANCE. 


In action on accident policy, answer reciting incidents preceding and at 
shooting by person threatened did not waive defense that injury was not acci- 
dental. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 

3. INSURANCE. 

In action on accident policy, answer that insured approached another threat- 
eningly, and started to draw pistol, averred “assault” constituting defense to 
policy (Rev. St. § 797). 

An “assault” is an unlawful attempt coupled with a present ability 
to commit a violent injury on the person of another. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 

4, INSURANCE. 

Proof wield to show that insured was assaulting person shooting him, pre- 
cluding recovery on policy excepting accidents resulting from insured’s unlawful 
act (Rev. St. § 797). 

(For other cases, see Insurance, Dec. Dig. §§ 462, 665[5].) 

Appeal from Ninth Judicial District Court, Parish of Rapides; Leven L. 
Hooe, Judge. 

Action by Mathew Osborne against the People’s Benevolent Industrial Life 
Insurance Company of Louisiana. From an adverse judgment, plaintiff appeals. 

Affirmed. 

Leo Gold, of Alexandria, for appellant. 

Lee J. Novo and G. Purnell Whittington, both of Alexandria, for appellee. 

CULPEPPER, J. 

Plaintiff sued to recover under an insurance policy covering life, sick, and 
accident insurance combined, issued to plaintiff by the defendant company, of 
date June 21, 1920. From a judgment rejecting plaintiff's demands, he has 
appealed. 

It is alleged by plaintiff that the premiums on the policy had been kept 
paid, and that none were due at the time of the alleged accidental injury, which 
eccurred on September 28, 1929, for which indemnity under the accidental in- 
demnity clause therein is claimed. 

Defendant in answer denies the allegation that all premiums were paid 
up at the date the injury is alleged to have occurred, denies that the injury com- 
plained of was accidental, but avers that same was caused to be inflicted upon 
plaintiff by reason of acts of his own which acts constituted violations of the 
laws of the state of Louisiana, and which constituted a violation of the condi- 
tions and covenants contained in paragraph 6 of the policy of insurance, which 
reads as follows: “Neither shall it [the insurer] be liable for the death or in- 
jury received while in the commission of, or as punishment for, some act in 
violation of any law, nor for injury, sickness or death resulting from the mali- 


cious or unlawful act or the culpable or intentional negligence of any beneficiary 
hereunder.” 


Defendant also filed an exception of no right or cause of action, which ap- 
pears to have been overruled by the court. We assume the exception has been 
abandoned, since same is not being urged before this court. 


{1] Plaintiff brought proceedings by rule to take judgment on the face of 
the pleadings, after answer was filed, which upon trial of same was also denied. 
Plaintiff's counsel has announced in brief filed that the rule has been abandoned 
due to the fact that defendant in its answer denied the allegation of payment 
of premiums. However, plaintiff now points out that upon the trial there was 
no evidence produced by defendant to show plaintiff had failed in keeping up 
payment of premiums, and that, by an examination of the answer, particularly 
paragraph 3 thereof, it will show, in view of the lack of evidence of nonpayment 
of premiums that a legal defense was not set up and judgment should now be 
rendered for plaintiff for that reason without considering the case on the merits. 
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As we understand counsel, he now contends that, since no evidence was ad- 
duced upon the trial of the case to show nonpayment of premiums on the policy, 
the defense fails for want of proof; that therefore the only remaining defene 
to the action is the defense, which counsel contends is a special one, that plain- 
tiff’s injuries were due to and resulted from his own acts of violations of the 
law; and, that, taking the averments contained in paragraph three of the answer 
to be true, defendant’s version of the incident, in connection with the infliction 
by Henry Hovell of the injuries complained of, negatives the contention that 
same were not accidental. While the paragraph in question is a lengthy recital 
of the incidents leading up to and which took place at the moment plaintiff 
was shot and injured by Hovell, we do not think the recitals are such as to 
amount to a waiver of the special defense. A portion of the averments are that 
plaintiff went to Hovell’s store for the express purpose of cursing, abusing, and 
doing Hovell harm and injury, all of which, it is averred, was in violation of the 
law; that upon arrival at the store, plaintiff cursed Hovell, walked around the 
counter where Hovell was standing, approached him with his right hand in his 
bosom and left hand in his pocket; that, as he approached Hovell, he undertook 
to draw a pistol from his bosom cursing Hovell and saying as he did so that 
he was going to kill him, and, as thus approaching Hovell, Hovell reached under 
his counter, secured a pistol, and shot plaintiff in defense of his own life. It 
is further averred that plaintiff was the aggressor and brought on the difficulty; 
that Hovell was at the time engaged in the peaceful pursuit of his own affairs 
in his own place of business. 

[2] While it is true, as able counsel in his lengthy and well-written brief 
points out, that our courts have held (citing Quatray v. Wicker et al., 16 La. 
App. 515, 134 So. 313) that evidence of a conviction or acquittal for the same 
occurrence giving rise to a civil action is not admissable in the civil action, yet 
we think that, where the allegations and proof set forth and show that the 
party seeking damages in a civil action arising out of acts of a criminal nature 
was the aggressor, as has been alleged, and we think abundantly proven in this 
case, it will corroborate the contention that plaintiff was engaged in committing 
~ets in violation of the law at the time he was injured. 

[3] The paragraph contains the following language: “That plaintiff walked 
around the counter where the said Henry Hovell was standing and approached 
him with his right hand in his shirt bosom and left hand in his pocket. That 
as plaintiff approached the said Henry Hovell he undertook to draw a pistol 
from his bosom, saying as he did so, ‘you dirty s of a b——-, I am going 
‘o kill you tonight,’ and as he approached said Henry Hovell in the manner 
above set forth and undertook to draw said pistol for the purpose of killing 
the said Henry Hovell, the said Henry Hovell reached under the counter, drew 
a pistol and in defense of his own life * * * shot at plaintiff.” 


It is contended by plaintiff that this does not set forth acts in violation of 
any law; that under the terms of the policy, in order to show a legal defense 
against recovery for an alleged accidental injury, it must be averred in the 
answer that at the moment the injury was inflicted plaintiff was actually engaged 
in the commission of an unlawful act, counsel citing numerous authorities. We 
have examined most of these authorities and they appear to show counsel's con- 
tention to be the correct principle of the law on the subject. Counsel contends 
that defendant has not averred acts on the part of plaintiff at the moment of 
the infliction of the injuries, such as to constitute a violation of any law; and 
therefore it is urged that, in view of the fact that objections were urged upon 
the trial of the case to the introduction of any and all testimony in support of 
the averments as made, the objections should now be sustained and the testi- 
mony in that connection disregarded. 


In that connection, as we view the reasons for the objections, they were 
that such testimony, under counsel’s theory of the case, would be enlarging the 
pleadings. 

To determine whether plaintiff's acts at the time he was injured constituted 
acts in violation of law, according to the language of the policy, “the commis- 
sion of * * * some act in violation of any law,” it will be necessary to refer to 
the definitions of some of the crimes or misdemeanors given in the statutes or 
by the law-writers on the subject. 
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Under section 797 of the Revised Statutes of Louisiana, it is a violation ot 
the law for one person to make an assault upon another. 

“An assault is an intentional attempt, by violence, to do an injury to the 
person of another.” State v. Davis, 23 N. C. (1 Iredell’s Law) 125, 35 Am. Dec. 
400 

“Assault is an unlawiul attempt, coupled with present ability, to commit 
a violent injury-on the person of another.” Words & Phrases, Third Series, 
042; People v. Cieslak, 319 Ill. 221, 149 N. E. 815. 

Assault does not include battery but battery includes assault. Harris v. 
State, 15 Okl. Cr. 369, 177 P. 122. 

In State v. Davis, above cited, the court uses the following language: 

“It is difficult in practice, to draw the precise line which separates violence 
menaced from violence begun to be executed—for until the execution of it is 
begun, there can be no assault. We think, however, that where an unequivocal 
purpose of violence is accompanied by any act, which, if not stopped—or di- 
verted—will be followed by personal injury—the execution of the purpose is 
then begun—the battery is attempted. 

“Thus, riding after a person—so as to compel him to run into a garden for 
shelter to avoid being beaten, has been adjudged to be an assault. Morton v. 
Shopple, 3 Car. & P. 373. So, in a late case, before a very eminent English 
judge, it was held, that where the defendant was advancing in a threatening 
attitude, with intent to strike the plaintiff, so that his blow would, in a second 
or two, have reached the plaintiff, if he had not been stopped, although when 
stopped he was not near enough to strike, an assault was committed. Stephen 
v. Myers, 4 Car. & P. 349.” 

Volume I, Words & Phrases (Third Series) at pages 642-644, used the fol- 
lowing illustrations from authorities in discussing assault with deadly weapon: 

“In prosecution for assault with deadly weapon, where accused visited wife's 
apartment with a revolver in his sock, evidence held sufficient to show inten- 
tion and present ability to kill her; as elements of an ‘assault,’ which is an un- 
lawiul attempt, coupled with present ability, to commit a violent injury on a 
person.” People v. Hunter, 71 Cal. App. 315, 235 P. 67. 

“An ‘assault’ necessarily includes an attempt, and consists of an unlawful 
attempt or offer to apply force to another with intent to do physical injury, 
and with the present means to give it effect.” State v. Roby, 194 Iowa, 1032, 188 
N. W. 709, 711. 

“An intention to do harm is of the essence of an assault.” State v. Kunkel 
(Mo. App.) 244 S. W. 968, 969. 

“To render one guilty of assault, it is sufficient that the act done is with 
intent to put the party assailed in fear or apprehension of bodily harm, though 
with no intent to strike, and that by the act he is in fact put in well-founded 
fear or apprehension of such harm.” Burgess v. Commonwealth, 136 Va. 697, 
18'S... B. 2fa5..2e0: 

“A bare intent to commit an assault unless followed by some hostile demon- 
stration will not constitute an assault.” State v. Lemon (Mo.) 263 S. W. 186, 188. 

Under the above definitions of assault, the answer, we think, sets forth a 
legal defense, and therefore the objections urged to the testimony were properly 
overruled. 

[4] The proof in support of the averments in the answer appears ample as 
going to show that plaintiff, Mathew Osborne was at the moment Henry Hovell 
shot him, actually and in fact committing the unlawful act of an assault upon 
Hovell. 

Hovell testified, and his testimony was corroborated by the testimony of 
three other disinterested witnesses, that, when Osborne came into Hovell’s store, 
he had his right hand in his bosom, his left hand in his pocket, and immediately 
began cursing Hovell and telling Hovell he was going to kill him; that he pro- 
ceeded to walk around behind the counter where Hovell was standing, and con- 
tinued in that threatening and menacing manner approaching Hovell until with- 
in only a few feet of Hovell when Hovell shot him. Hovell, in giving an account 
of Osborne’s actions testified (quoting) : 

“He came in with his right hand in his bosom, left hand in his pocket, cursing 
me for everything he could call me, walking to the back of the store; then 
turned and came behind the counter and said, ‘You dirty s———- b——— I am 
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going to kill you tonight.’ Then starts up with his gun and when he did, I shot 
him.” 

“QO. He made an actual attempt on your life? <A. Yes, sir. 

“Q. Did you see the gun, Henry? A. Yes, sir. 

Then you shot him? A. Yes, sir.” 

The other three witnesses all testified to the same effect, except that they 
say they did not see the gun (pistol). They explained, however, that Os borne, 
at the time Hovell shot, was behind the counter from where they were stand- 
ing, and they could see Osborne only from his shoulders up on account of some 
boxes on the counter which obstructed the view. 

One of these witnesses, W. H. Howard, was asked: 

“OQ. Were you given the impression that Osborne meant business? A. Yes, 
sir, sure did. 

“Q. And that he really was going to kill Henry Hovell? <A. Yes, sir, I be- 
lieve that.” 

The other two eyewitnesses testified to the same effect. Hovell declared 
he shot Osborne in self-defense. 

Plaintiff testified he had no gun of any kind at the time. Admits that he 
had his hand in his bosom and cursed Hovell and walked around the counter 
to where Hovell was standing, but that he did so as a joke and in fun, just to 
irighten Hovell, knowing Hovell was excitable and easily frightened, and that 
he and Hovell had on many occasions previous jokingly cursed one another, and 
that they were good friends. Says he had no intention of hurting Hovell. 
Hovell, however, denies that he and plaintiff were good friends, and denies that 
they had ever cursed or joked at one another, but on the contrary he had 
aked Osborne to stay away from his store, told him to stay away, and even that 
Osborne had treated him “so dirty” he had a number of times shut his store 
to prevent Osborne from entering when he would see him coming. 

It is in evidence that, when plaintiff was taken up from the street, where 
he walked to after being shot, no pistol was found on or about his person; that 
some few minutes had elapsed from the time he was shot until he was noticed 
by some one passing and was picked up and carried to the hospital. There was 
also the evidence of his mother and one or two others that no pistol was seen 
on his person when he left his mother’s home, only a short distance away, to go 
to Hovell’s store. Plaintiff testified, as also did his mother, that his purpose in 
going to the store was to buy some food to be eaten at his mother’s home. He 
states that as he entered the store he cursed Hovell and at the same time 
asked for rolls of bread and potted ham. Hovell denies that plaintiff called 
for food of any kind when he entered the store. 


The trial judge, who saw and heard the witnesses testify, resolved these 
conflicting statements against the plaintiff, and we think properly so. We think 
the plaintiff has failed in his proof, and that defendant has shown by a prepon- 
derance of the testimony that plaintiff, at the moment he was shot and injured, 
was in the act of committing an assault upon Henry Hovell, which constituted 
a violation of the law of this state, such as is contemplated under the terms of 
the policy sued upon. All of the elements indicative of the act of commission 
of an assault were, we think, shown by the testimony to be present. That the 
intent was present has been amply proven. 

Intent may be shown by a person’s actions as well, or even better, than 
words he might utter. The old adage that “Actions speak louder than words’ 
is true. Plaintiff’s actions were loud-spoken in evidencing his intent to do viol- 
ent injury to the person of Henry Hovell, as has been amply. proven; and, in 
addition, he said, in unmistakable words, that he intended to do so. 


That plaintiff actually attempted to do violence is shown by the ee 
of Hovell who testified positively that plaintiff was in the act of pulling his 
pistol from his bosom the moment Hovell shot him. This was a hostile demon- 
stration. It is true, plaintiff denies he made any such attempt, but Hovell is 
corroborated in his statement by that of the three witnesses present, whose 
testimony is that plaintiff was cursing Hovell, saying he was going to kill him, 
was advancing upon or had advanced to within a few feet of him, and, as it 
appeared to these witnesses, was at the moment about to carry out his threats. 
Evidently, the trial judge believed Hovell’s testimony in this particular. 
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As to plaintiff's ability or means by which to injure Hovell, the same can 
be said in that particular and the same conclusions reached with equally as 
much certainty and correctness, as can be said about the attempt. Hovell tes- 
tified positively that he saw plaintiff's pistol in his bosom and was certain that 
it was a pistol. Every act and word of plaintiff at the time strongly indicated 
that he did have one. The witnesses thought so, and so did the court, evidently, 
and this court thinks the evidence affirmatively establishes that fact. 

That the violation of the law thus being committed by the plaintiff, at the 
moment he was shot and injured, was the direct, actual, legitimate, and proxi- 
mate cause of the injuries, there can be no question. 

For the reasons assigned, therefore, the judgment appealed from is, we 
think, correct, and same is affirmed. 


SILVIE v. INTERNATIONAL ORDER OF TWELVE OF THE KNIGHTS 
AND DAUGHTERS OF TABOR. No. 4185. 
Court of Appeal of Louisiana. Second Circuit, Second Division. 
March 16, 1932. 
140 Southern Reporter 97. 

1. INSURANCE. 

In action on endowment insurance policy, payment to officer of local lodge held 
equivalent to payment to parent order. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 
2. INSURANCE. 

Insurance benefits under endowment policy held payable in accordance witi 
terms of policy not in lump sum. 

(For other cases, see Insurance, Dec. Dig. § 798.) 
Appeal from First Judicial District Court, Parish of Caddo; Robert Roberts, 
Judge. 

\ction by Leona Silvie against the International Order of Twelve of the 
Knights and Daughters of Tabor. Judgment for plaintiff, and defendant appeals. 

Amended and affirmed. 

Charles M. Roberson, of Shreveport, for appellant. 

Bryan E. Bush, of Shreveport, for appellee. 


WEST v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 4101. 
Court of Appeal of Louisiana. Second Circuit. March 16, 1932. 
140 Southern Reporter 104. 


1. INSURANCE. : i ; 
Evidence showed beneficiary attempted to defraud insurer by having another 
than insured make application for policy and take medical examination. 

The evidence showed an attempt to collect money on account of the 
death of a man 70 years of age, who was known to be hopelessly stricken 
with disease, by having a much younger and healthy man secure a life 
insurance policy in his name, knowing full well that person named as 
insured would soon die. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
2. INSURANCE. ws ae 

Insurer alleging fraud could show by examining physician that man whose 
death was proved was not applicant who was examined (Act No. 227 of 1916). 

Such evidence was objected to as inadmissible under Act No. 227 of 
1916, because there was no application and no medical examination or 
certified copy thereof attached to policy, but medical examinations do not 
constitute any part of contract nor do they contain any statements made 
by insured. No effort was made by insurer to show that applicant made 
any false statements, and no attack was made on truthfulness of medical 
examination or of application. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 


: \ppeal from First Judicial District Court, Parish of Caddo; J. H. Stephens, 
Judge. . 
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Action by Edna West against the Life & Casualty Insurance Company of 
Tennessee. From an adverse judgment, plaintiff appeals. 

Affirmed. 

3ryan E. Bush, of Shreveport, for appellant. 

C. F. Currier, of Shreveport, for appeliee. 

McGrecor, J. 

On March 28, 1930, the defendant issued an intermediate twenty-payment life 
policy for the sum of $500. The name of the insured was Jeff Nash, and the 
beneficiary designated was Edna West, the plaintiff herein, who was described in 
the policy as being the daughter of the insured. 

On April 9, 1930, Jeff Nash died, and in due course of time, on June 1/7, 
1930, Edna West prepared and mailed to the defendant the usual proof of death 
on printed forms evidently furnished to her at her request. Payment on the policy 
was refused, and this suit to collect the amount of the policy was filed on Sep- 
tember 4, 1930. 

The defendant filed its answer to plaintiff's petition on October 4, 1930. In 
this answer it was admitted that the policy was issued in the names and for the 
amount set out in the petition, but it was alleged that the issuance of the policy 
was obtained through fraud practiced upon the defendant by the plaintiff and 
other persons. It was admitted that Jeff Nash, the person named as the insured 
in the policy issued, died as alleged in the petition, but that he (the said Jeff 
Nash) had never made application to the defendant for insurance and had no 
connection or business dealings of any kind with it. It it alleged that at the time 
it is claimed that Jeff Nash was well and in the home of the plaintiff making the 
application for the insurance, he was critically ill with cancer of the pancreas, 
and was a patient in the Charity Hospital in the city of Shreveport. It is further 
alleged that, at the time when the deceased was alleged to have been well and in 
the city of Shreveport taking a physical examination for the insurance, he was 
bedridden at his home near the village of Harmon, in the parish of Red River, 
and that he remained there until he died on April 9, 1930. It is specially alleged 
that with the connivance of the plaintiff, on February 18, 1930, a negro man of 
comparative youth and of sound health, whose name is unknown, but who falsely 
claimed that his name was Jeff Nash and that he was the father of Edna West, 
the plaintiff herein, made application to defendant for a twenty-payment life 
policy in the sum of $500. It is further alleged that subsequently, on March 24, 
1930, a negro man of comparative youth and sound health, who was not Jeff 
Nash, took a medical examination required by the defendant at the hands of 
detendant’s duly authorized examining physician and was duly passed and ap- 
proved as a suitable risk for insurance, and that at the said examination the said 
unknown person falsely represented himself as being Jeff Nash, that, because of 
the fraud practiced upon it in the substitution of a strange negro, or strange 
negroes, who made the application and took the medical examination in the name 
of the said Jeff Nash, it was induced to issue the policy of life insurance sued 
upon, and that, because it was thus fraudulently obtained by the said Edna West, 
who caused herself to be named beneficiary therein, the said policy is null, void, 
and of no effect. 

A further defense is set up in the defendant’s answer to the effect that, 
whenever and to whomever the policy was delivered, the real Jeff Nash was not 
in good health, but was suffering from a fatal disease; that in the application, 
which was made a part of the policy attached to plaintiff’s petition, willful false 
statements were made as to the condition of Jeff Nash’s health, the date of his last 
sickness, the existence of physical infirmities, hospital treatment received by him, 
and his age. It is alleged that during the entire period covering the making ot 
the application, the taking of the medical examination and the issuance and de- 
livery of the policy sued on the said Jeff Nash was slowly dying with a malignant 
disease and was in such a condition that he would not and could not have been 
accepted as a risk by any insurance company. 

It will be readily seen that the defense set up is threefold: (1) That there 
was a substitution of parties for Jeff Nash in the application and in the medical 
examination. (2) That the real Jeff Nash was not in good health at the time the 
policy was delivered. (3) That there were fraudulent misrepresentations and false 
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statements in the application with reference to the physical condition, age, and 
identity of Jeff Nash. 

The plaintiff filed a motion to compel the defendant to elect which of these 
three defenses it would stand on at the trial of the case, and it answered the 
motion by electing to stand upon its defense that there was a substitution of 
parties for Jeff Nash in the application for the insurance and in the medical ex- 
amination on which the policy was issued 


\t the end of the first trial of the case judgment was rendered in favor of 
the plaintiff. However, the case was reopened and further testimony was intro- 
duced. At the conclusion of this second hearing, judgment was rendered in favor 
of the defendant and the demand of the plaintiff was rejected. From that judg- 
ment the plaintiff is prosecuting this appeal. 

Opinion. 

[1] The only question at issue in this case is whether Jeff Nash, whose death 
is admitted and proved, was the person who made application for the policy sued 
on and who took the medical examination on the basis of which the policy is 
admitted to have been issued. The application on which the policy was issued was 
filled out on February 18, 1930, and according to it Jeff Nash was born April 15, 
1880, which would make him 50 years old at the time. The agent who took the 
application stated that at the time it was written he remarked to the plaintiff 
that the applicant was “right young-looking” to be her father. In the body of the 
application it was stated that the applicant would take his medical examination 
two days later, on February 20. The defendant's examining physician was notified 
concerning the applicant and made several efforts to get him to his office, but did 
not succeed until over a month later, when the plaintiff's husband took a rather 
young-looking negro man to the doctor’s cffice and had him examined as Jeff 
Nash. This man gave his name as Jeff Nash and his age as 50 years. The 
physician who made the examination testified at the trial of the case and stated 
that the man he examined was in perfect health and appeared to him to be not 
over 45 years of age. 

The Jeff Nash who died and whose identity had been established, was a patient 
in the Charity Hospital from February 12, 1930, until March 2, 1930, suffering 
from cancer of the pancreas. This fact is established by the records of the hos- 
pital, by his wife, Clara Nash, and by Arthur Wilson, one of his neighbors and 
church brothers. ‘The home of the deceased was at Harmon in Red River parish, 
and there is not the slightest possibility that he could have been present in 
Shreveport at plaintiff's residence at a time anywhere near the date of the 
application. On February 18, 1930, the very day on which the application was 
written, Jeff Nash was in the Charity Hospital, and the nurse’s record for that 
day, beginning at 1 o’clock a. m., and running through to 12 o’clock p. m., shows 
twenty-two separate and distinct entries relative to his condition and presence in 
the hospital. It would be the height of absurdity to presume that he could have 
been absent from the hospital on that day and in the plaintiff's home making this 
application. Furthermore, the man who was present there as the applicant ap- 
peared to be in good health and gave his age as 50 years but looked much 
younger. Jeff Nash was a sick man on that day, and could not have had the 
appearance of a healthy man. Also he was an old man, 70 years of age, the date 
of his birth, as shown by his family Bible, being September 20, 1861, instead of 
\pril 15, 1880, as stated in the application. Another important bit of evidence is 
the fact that plaintiff designated the real applicant as being her own father and 
gave the information that he was 50 years old. In her statement signed by her 
when she was making proof of the death of Jeff Nash, she stated that she herself 
was born May 16, 1892. That makes her purported father just 12 years 1 month 
and 1 day older than she, which is a most preposterous statement and manifestly 
untrue. 

It is a very significant fact that it was so difficult for the defendant’s ex- 
amining physician to contact the applicant in order to make the required medical 
examination. The excuse offered was that he was absent from the city in Dallas, 
Tex., on church duties and visiting a niece. As a matter of fact, the real Jeff 
Nash did not go to Dallas at any time. He left the Charity Hospital on March 
2, 1930, in a hopeless condition and went to his home at Harmon and remained 
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there until April 9, 1930, the date of his death. On March 24, 1930, the date of 
the medical examination, when a well man who looked to be not over 45 years 
old was examined by the defendant’s physician, Jeff Nash was at his home, one 
hundred miles away from Shreveport, at the point of death. It is certain that 
the man who was examined was a comparatively young man in good health and 
was not Jeff Nash. Under the evidence it is perfectly patent that the plaintiff 
knew from the beginning that the man who made application and who was 
examined by the defendant’s physician was not the Jeff Nash whose death and 
identity were established at the trial. Her actions throughout the entire transaction, 
from beginning to end, were fraudulent and constitute an attempt to collect money 
on account of the death of a man 70 years of age, who was known to be hope- 
lessly stricken with disease, by having a much younger and healthy man secure 
a life insurance policy in his name, knowing full well that the real Jeff Nash 
would soon be a dead man. 

{2] When Dr. Leroy Scott, the defendant’s examining physician, was offered 
as a witness for the purpose of testifying as to what man he examined, and 
when the examination took place, counsel for plaintiff made the following objec- 
tion which was overruled by the trial judge: 

“By Mr. Bush: I object to that for the reason that under the law,—under 
Act 227 of 1916, that the application and medical examination is not attached to 
the policy and we object to testimony from this witness with reference to the 
examination of Jeff Nash— 

“By the Court: The objection is overruled and the court will hear the testi- 
mony of the witness for the purpose of ascertaining the identity of the person 
who was examined as Jeff Nash with reference to this policy—the testimony 
will be admitted to shed whatever light it may on the question of the identity 
of the person who was examined for insurance in this case. 

“By Mr. Bush: I will note my objection—this evidence is objected to as it 
is immaterial, irrelevant and inadmissible under Act 227 of 1916, for the reason that 
there is no application and no medical examination or certified copy thereof at- 
tached to the policy— 

“By the Court: Let the objection be overruled.” 

In his brief counsel for plaintiff urges this objection very strenuously. A 
careful reading of Act No. 227 of 1916, relied upon, shows that it has no refer- 
ence whatever to medical examinations, and does not require that they should be 
indorsed upon or attached to the policy. The act required that life insurance 
policies shall contain the entire contract between the company and the assured, 
and provides: ; 

“* %* %* And all statements purporting to be made by the insured shall in 
the absence of fraud be deemed representations and not warranties, and no state- 
ment or statements [purporting to be made by the insured] not endorsed upon 
or attached to the policy when issued shall be used in defense of a claim under 
the policy unless contained in a written application and unless a copy of such 
statement or statements be endorsed upon or attached to the policy when issued. 
Any waiver of the provisions of this section shall be void.” (Italics ours.) 

“Medical examinations do not constitute any part of the contract between, the 
life insurance company and the insured, nor do they contain any statements made 
by the insured. In support of his contention that no testimony bearing on the 
medical examination can be introduced by the defendant in its effort to resist 
the payment of a life insurance policy, counsel cites three cases. Eddins v. National 
Life & Accident Insurance Co. (La. App.) 133 So. 816, 818. In that case the 
statement was made that “* * * the defendant can take no steps to void 
the policy ab initio on account of any false representations contained in it because 
of the fact that the application and examination do not appear to have been 
attached to the policy at the time it was issued. See Act No. 227 of 1916.” The 
use of the word “examination” in that statement was superfluous and inadvertent 
as the act clearly is confined to the application which contains answers and state- 
ments made by the insured. Brown v. Continental Casualty Co., 161 La. 229, 108 
So. 464, 45 A. L. R. 1521. This case can have no application to the case at bar, 
for the reason that in that case there was no omission to make the entire apli- 
cation a part of the policy, while, on the other hand, no medical examination was 
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required at all. Silver v. National Life Ins. Co., 6 La. App. 95. This case turned 
upon the fact that there was no medical examination at all. Under Act No. 97 
of 1908, where the insurance company does not require a medical examination, it 
waives its right to attack the correctness of the applicant’s statements made in 
the application. No such condition exists in the case at bar. 

But all discussion of Act No. 97 of 1908, or of Act No. 227. of 1916 is out 
of place in the discussion of this case. No effort is being made here by the 
defendant to show that the person whose application was taken made any false 
statements with reference to his age or his physical condition. It is admitted that 
he was of the age stated and that he was in perfect health. No attack is made 
upon the truthfulness of the medical examination or of the application. The only 
object sought by the defendant in putting its examining physician on the stand 
is to show that the man he examined was a comparatively young man in good 
health, a fact which is admitted by the plaintiff herself. Regardless of any pos- 
sible application of the two acts referred to, and regardless of whether either or 
both of them were recorded or not, the defendant would have a right, upon 
alleging fraud, to show that the man whose death has been proved and admitted 
was not the man that made the application or who was examined. 

For the reasons assigned, the judgment appealed from is affirmed; the plaintiff 
to pay all costs of both courts. 


RICHARDSON v. METROPOLITAN LIFE INS. CO. No. 35. 
Court of Appeals of Maryland. April 8, 1932. 
159 Atlantic Reporter 585. 
INSURANCE. 

\s condition precedent to recovery under life policy, requirement that insurer 
be furnished proof of death must be met, unless waived. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

INSURANCE. 

\bsent mistake, payment of life policy was admission of insured’s death, but 
not of cause thereof. 

(For other cases, see Insurance, Dec. Dig. § 600.) 

3. INSURANCE. 

Life policy stipulation for due proof of a death required only that proof, 
whatever its form, of insured’s death should reach insurer. 

(For other cases, see Instirance, Dec. Dig. § 543.) 

INSURANCE. 

Insurer’s payment of one policy on same insured’s life met another policy’s 
requirement for “due proof of death,” notwithstanding failure to prove giving of 
such proof under first policy. 

Words of the life policy, “due proof of the death” do not permit in- 
terpretation that they require proof of more than the fact that the in- 
sured had died. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

\ppeal from Superior Court of Baltimore City; H. Arthur Stump, Judge. 

\ction by Stanley L. Richardson, administrator of the estate of Andrew Sap- 
ko, against the Metropolitan Life Insurance Company. From an adverse judg- 
ment, plaintiff appeals. 

Reversed. 

\rgued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges 
Parke, and Sloan, JJ. 

lohn Holt Richardson, of Baltimore, for appellant. 


W. Hall Harris and W. Hall Harris, Jr., both of Baltimore, for appellee. 
Bonn, C. J. 


The question argued is whether a requirement of due proof of death in a life 
rance policy could be held dispensed with because another policy on the life 
the insured, issued by the same insurer, had been paid. There was no evidence 
f the nature and terms of the paid policy, or of the time and circumstances of its 
payment. The trial court, in a suit on the contested policy, directed a verdict for 


the defendant at the conclusion of the testimony offered by the plaintiff, because, 
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as the plaintiff states in his brief, no evidence had been adduced to show that the 
proof of death had been furnished. 

The policy in suit, upon the life of Andrew Sapko, provided for payment by 
the insurer “upon receipt of due proof of the death of the insured.” And ex- 
tracts copied into the record include, among others, a stipulation that if the in- 
sured, on the date of the issuance of the policy, was not alive, or not in sound 
health, or had been rejected for insurance by any insurer, or within two years 
previously had been attended by a physician for any one of some specified serious 
ailments, the company might declare the policy void and be liable only for the re- 
turn of the premiums paid. The company, at the trial, made a tender of the 
amount of premiums paid on this policy, but no reason for refusal to pay the in- 
surance, other than the failure of the claimant to furnish proof of death, was giv- 
en. The direction of the verdict in its favor relieved the defendant of the neces- 
sity of producing its evidence below. It had demanded a bill of particulars of the 
plaintiff’s claim, and the reply was that the declaration contained the particulars. 
And then the defendant pleaded that it never promised as alleged and never was 
indebted as alleged. The facts adduced in evidence are no more informing, and 
do not reveal whatever substantial controversy there may be between the parties 
on this one policy. 

It is stated in the bill of exceptions, as facts agreed upon or settled, that the 
policy in suit had been issued on July 1, 1929, that the insured had died on Febru- 
ary 1, 1920, and that letters of administration upon his estate had been granted to 
the plaintiff, Stanley L. Richardson. As no objection is made to suit by the ad- 
ministrator, it is to be presumed that the policy was payable to the estate of the 
insured. As to the other paid policy the testimony is meagre. The widow testified 
that she had two policies on the life of the insured in the same company, that the 
first was paid, and she received $460 upon it. There was no other reference to 
that policy, and no description of its terms, except that it was a life insurance 
policy. There is no evidence of any proof of death given under the paid policy, 
and no explanation is given by the plaintiff of failure to furnish the proof re- 
quired under the present unpaid policy. 

{1] The governing principle, as usually stated, is that, unless such a require- 
ment is waived by the insurer, it must be met, and must be shown to have been 
met, as a condition precedent to a right of recovery upon the policy. Allegre v. 
Insurance Co., 6 Har. & J. 408, 411, 14 Am. Dec. 289; Spring Garden Co. v. Evans, 
9 Md. 1, 21, 66 Am. Dec. 308; Citizens’ Co. v. Doll, 35 Md. 89, 102, 6 Am. Rep. 
360; Hartford Co. v. Keating, 86 Md. 130, 149, 38 A. 29, 63 Am. St. Rep. 499; Mu- 
tual Life Co. v. Thomas, 101 Md. 501, 504, 61 A. 293; Citizens’ Co. v. Conowingo 
Co., 113 Md. 430, 448, 77 A. 378. And the plaintiff duly alleged in the present 
declaration, “that due proof of the death of the insured was furnished.” The 
plaintiff's excuse for failure to do this is not that the requirement had been waived 
by the insurer, but rather that compliance was shown to have been unnecessary, 
and should be dispensed with by the court, because it appears that the company 
was sufficiently satisfied of the fact of death to make payment on the other policy. 

[2] This much can be said on the facts. The plaintiff having failed to show 
that the proof was furnished, as required by the terms of the policy, but instead, 
offering an excuse for not furnishing it, it is to be inferred that the proof was 
not furnished. The payment made by the company to the widow on another life 
insurance policy, the terms of which are not made known, would, in the absence 
of evidence of mistake, prove that at the time of making the payment the company 
accepted it as a fact that the insured was dead. It seems to amount to an admis- 
sion that he was dead. But the cause of death, any fact beyond that admission 
that he was dead, would not be inferable from the fact of payment, and if any 
more information about the death was needed under the second policy, there is 
nothing to show that the company had as yet received it. 


[3] It is true that in the absence of any evidence of the circumstances ot 
the payment of the first policy, and any evidence to show what the substantial 
controversy on this one policy may be, the court must hesitate to hold that per- 
formance of this requirement of the contract is unnecessary, because it would be 
of no value to the insurer. To an extent, its doing so would be an interference 
with the contract of the parties, and a denial to one party of a right which was 
secured to it by the contract. On the other hand, if payment of the first policy 
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necessarily means that the company was already satisfied of the truth of all the 
facts which the contract in suit by its terms required to be proved, the policy- 
holder should not be denied a right of recovery because of failure to do that which 
had already been accomplished. And that brings the question down to a construc- 
tion of the requirement. We cannot see that in the stipulation for “due proof of 
the death,” and in the absence of demand for further information, the insurer 
has required for itself anything more than information of the fact that the in- 
sured is dead. The stipulation does not specify any mode or extent of the proof. 
It is, for instance, far different in this respect from the usual requirement of proof 
in fire insurance policies. It required no more, we conclude, than the proof which, 
whatever may have been its form, had reached the insurer and led to the payment 
made because of the death to be proved. We do not concur, therefore, in the 
view of the trial court. 

[4] We have not had our attention called to any consideration by other courts 
of <r this question, whether the proof of death contracted to be furnished 
migt ht be dispensed with upon proof that another policy had been paid. We have 
been referred to decisions reported on the need of furnishing proofs under each 
of several policies in the same company, each requiring the proof. All have agreed 
in holding that at least one proof must be furnished, but that, unless required by 
the company, only one need be furnished for all the policies. The conclusion is 
thus summed up by two text-writers. “If the assured holds several policies issued 
by the same insurer upon his life and there is no requirement for separate proofs, 
there is no reason for a separate proof upon each one of them, except insurer de- 
mands it, especially so where assurer admits that it had notice of the insured’s 
death and that he was the same person of whose death proofs have been furnished 
under another policy or other policies.” 5 Joyce, Insurance (2d Ed.) § 3277; 7 
Couch, Insurance, § 1516. “At the time of the death of the insured there was an- 
other policy outstanding on his life, issued by the defendant. The proof of death 
submitted made special reference to such other policy, but mentioned the policy 
which is the basis of this action in the answer to a question as to other insurance 
outstanding. Under such circumstances it was not necessary that a separate proof 
of death should be filed with special reference to the policy in suit.” Lindblom v. 
Metropolitan Life Ins. Co., 210 App. Div. 177, 179, 205 N. Y. S. 505, 506; Dakin 

Liverpool, ete., Co., 13 Hun, 122, affirmed 77 N. Y. 600: Bohles v. Prudential 
Co., 83 N. J. Law, 246, 83 A. 904; Girard Life Co. v. Mut. Life Co., 97 Pa. 15, 23; 
Francis v. International Ass’n (Tex. Civ. App.) 260 S. W. 938; Loomis, \dm’r, 
y. Eagle Co., 6 Gray (Mass.) 396. 

These authorities, on the cases before _them, have upheld the right to one set 
of proofs even when notice of the fact of death has been given, and they might 
lend support to a construction that “due proof of the death” in the policies means 
more than proof or knowledge of the fact that the insured had died. Language 
broad enough to support that distinction may be found in some other authorities. 
“It may be stated, however, as a general rule in the absence of some policy or 
statutory requirement to the contrary, that sufficient proof of death is made by 
evidence in any form which is substantial and trustworthy enough to enable the 
insurer to form an intelligent estimate of his rights and liabilities under his con- 
tract.” 5 Joyce, Insurance, § 3277; 7 Couch, Insurance, § 1516; Griffin v. North- 
western Mut. Co., 250 Mich. 185, 188, 229 N. W. 509. It is our opinion, however, 
that the words actually inserted in the policy “due proof of the death” do not per- 
mit the interpretation that they require proof of more than the fact that the in- 
sured had died, which apparently had already been sufficiently proved or estab- 
lished. See National Life & Acc. Co. v. Hedges, 233 Ky. 840, 27 S.W.(2d) 422; 

, Life Ins. Co. v. Duncan, 165 Ark. 395, 264 S. W. 835; Cooley, Briefs on In- 
rance, 3442 and 3445. 
We think the defendant’s prayer should have been refused at the time of its 
and that the case should have proceeded with any further proper testimony 
he offered. 
dgment reversed, with costs to the appellant. 
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1. INSURANCE. 

Insured and beneficiary were charged with notice of provisions in life poli- 
cies that no agent could extend time for paying premiums, waive forfeiture, 
bind insurer by representations. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

INSURANCE. 

Insurance agent, without authority to make insurance 
waive forfeiture and revive expired contract. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

3. INSURANCE. 

Declaration of assistant superintendent of insurer’s local office that insur- 
ance was effective, notwithstanding default in payment of premiums, 
waived forfeitures therefor nor revived contracts. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

4. INSURANCE. 

Burden was on beneficiary to show her belief in statement of insurer’s agent 
that life policies were in force notwithstanding default in payment of premiums, 
reasonableness of such belief, and reliance thereon to her prejudice. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

5. INSURANCE. 

Evidence sjield to show that beneficiary did not rely to her prejudice on 
statement of insurer's agent that life policies were in force, notwithstanding 
default in payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

INSURANCE 

Insurer was not liable on life policies after expiration of grace period for 

payment of premiums. 


or 


contract, cannot 


neither 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 

INSURANCE. . 

To revive lapsed life insurance policy, pursuant to agent’s unauthorized offer 
fo reinstate it, substantially new contract must be made by insured’s promise 
to pay or payment of past-due premiums and insurer's receipt thereof or taking 
of promise with knowledge of all material circumstances. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

INSURANCE. Oy ; : 

Insurance agent, known by insured or beneficiary to be without authority 
to waive condition of life policy, breach of which caused its lapse, cannot rein- 
state it by merely demanding payment of overdue premiums and stating that 
policy would be in force until paid. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

INSURANCE. 

Insurance agent's ineffectual attempts to collect past-due premiums /ield not 
waiver of breach of condition, even if he had sufficient authority to waive it. 

(For other cases, see Insurance, Dec. Dig. § 392[2].) 

10. INSURANCE. 

Life insurance policy, lapsed for nonpayment of premium, remained so, 
where payment was not made before insured’s death, even if agent was author- 
ized to make offer to reinstate it on payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 392[2].) 

Appeal from Superior Court of Baltimore City; Duke Bond, Judge. , 

Action by Bessie E. Burns against the Prudential Insurance Company ot 
America. Judgment for defendant, and plaintiff appeals. 

Affirmed. 


Argued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, 
Parke, and Sloan, JJ. 
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H. Mortimer Kremer, of Baltimore (Arthur R. Padgett, of Baltimore, on 
the brief), for appellant. 

John Henry Skeen, of Baltimore (Emory, Beeuwkes, Skeen & Oppenheimer, 
of Baltimore, on the brief), for appellee. 

PaRKE, J. 


William S. Burns was accidentally killed by an automobile at 10 o'clock on 
the night of November 25, 1930. His widow brought the action at bar on two 
policies of insurance which had been issued on his life by the Prudential Insur- 
ance Company of America and in which she had been named as the beneficiary. 
The nisi prius court denied a recovery on the theory that both policies had 
lapsed during the life of the assured for failure to pay the premiums according 
to the terms of the policy. The plaintiff has appealed, and assigns as error 
that there was legally sufficient evidence from which either the payment of the 
premiums or the waiver of a default in their payment could have been found. 

Burns had been separated from his wife since June, 1930. About noon on 
the day of his death, Victor P. Kew called at the home of the wife, and in- 
quired for Burns, and was informed that he would be there that evening. Kew 
returned after supper, and waited until 8 o’clock, when he left. Burns did not 
come, and was killed not more than two hours after Kew’s visit. While Kew 
was there at night, he informed Mrs. Burns that his object was to see her hus- 
band in reference to his insurance, and, according to the testimony of the wife, 
“said he wanted to talk to him as my husband had left his insurance go for a 
week at a time and he wanted to talk to him not to do it any more. I asked 
him was the insurance all right at the time. He said, Yes, it is.” The recollec- 
tion of Mrs. Katherine Hartman, who was present, is slightly different. Her 
version is that “Mrs. Burns said, what is it you want to see me about, Mr. 
Burns’ insurance; and he said about his insurance, was all right in the mean- 
time, that it was back a week or so, that he would come back to her to see 
Mr. Burns about his insurance about keeping it up.” s 

Victor P. Kew is the assistant superintendent in the Baltimore office of the 
insurance carrier whose home office is in Newark, N. J. The statements im- 
puted to Kew are not consistent, but, if they be given their most adverse con- 
struction against the carrier, the language used would be a declaration by an 
agent that, although there had been default in the payment of premiums, the 
insurance was effective at the time of the conversation. On the day Kew called 
on the wife, he wrote a letter to the assured’s brother at Wilmington, Del., in 
which the writer expressed the opinion that “due to family estrangement, I 
assume that the money which he sends to pay for his insurance goes for other 
purposes. The agent who has this business in his charge has been taking care 
of it and I ask that you urge your brother to consider taking care of this. I 
have also written to him c/o Edgemore Yards Office and explained matters as 
they are.” The letter of Kew to the assured is not in evidence. There is, how- 
ever, nothing in the proof thus far recited to base an inference that the carrier 
had been paid, either by the assured or by any one in his behalf, the accrued 
due premiums. In fact, everything mentioned negatives payment. The refer- 
ence in Kew’s letter is to the agent’s past conduct, and the appeal is for the 
assured to meet his present obligations. If any doubt existed, correspondence 
offered by the plaintiff established that the two policies had lapsed before the 
death of the assured because of his failure to pay the premiums which had ac- 
crued due. The proof is one policy so lapsed on July 21, 1930, and the second 
one on August 18, 1930. 

On November 30, 1930, Kew requested and obtained from the widow the 
‘wo insurance policies, kept them three weeks, and then returned them without 
explanation. The beneficiary was later notified that the insurance would not 
be paid because the policies had lapsed during the life of the assured. 


( The first policy to lapse was issued on April 21, 1930, and, in consideration 
or the payment in the manner specified of the monthly premium prescribed, the 
sum of $2,000 became payable to the wife upon due proof of the accidental 
death of the assured during the continuance of the policy and upon surrender 
ol the policy and evidence of premium payment. The premium was payable 
on or before the 21st day of every month at the home office or to an authorized 


representative of the company in exchange for an official receipt signed by the 
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president or the secretary and countersigned by such representative; and such 
payments to be recognized by the company must be entered at the time of pay- 
inent on the premium receipt book belonging with the policy. If the premium 
be not called for when due, the policyholder, before the premium is over-due 
thirty-one days, must bring or send the premium to the home office of the com- 
pany or to one of its district offices, and the policyholder was allowed a grace 
of thirty-one days for the payment of a premium and during this period, the 
policy would remain in force. The policy, also, contained a general provision 
that the payment of any premium did not maintain the policy in force beyond 
the date when the next payment became due. If the policy, which contained 
and constituted the entire contract between the parties, should lapse for non- 
payment of premium, it could be reinstated at any time thereafter upon written 
application and payment of arrears of premiums, with interest, provided eyi- 
dence of the insurability of the assured satisfactory to the company be furnished. 

The second policy to lapse was issued on September 17, 1928, and, in con- 
sideration of the payment in the manner stipulated of the weekly premium men- 
tioned, a series of twenty-six weekly installments of $19.40 each became payable 
ic the wife upon receipt of due proof of the death of the assured during the 
continuance of the policy. The premiums became due every Monday, and were 
payable at the home office of the company, but might be paid to an authorized 
representative of the company, and such payment, to be recognized by the com- 
pany, must be entered at the time of payment on the premium receipt book 
belonging with the policy. If for any reason the premium should not be called 
ior when due, it became the duty of the policyholder, before said big me 
should be in arrears four weeks, to bring or send the premiums to the home 
office of the company or to one of its district offices. Should the assured die 
while the premium on the policy was in arrear for a period not exceeding four 
weeks, the company would pay the installments, but, after the expiration of 
this period of grace, the company’s liability under this policy would cease, un- 
less, within one year from the date of which premiums had been duly paid, 
policy would be reinstated by the payment of all arrears, provided eviden 
the insurability of the insured: satisfactory to the company had been iurnished, 
but such reinstatement should not take: effect unless at the date thereof the 
assured were living and in sound health. 

This summary of the most important terms of the two policies discloses a 
striking similarity in language and object. The emphasis is laid upon the pay- 
ment of premium as the cardinal obligation of the assured, and as the condition 
precedent to the assurer’s liability. Not only is the accrual date of the premium 
-fxed, and a period of grace prescribed in the contingency of a failure on the 
part of the assured to pay the premiums when due, but an opportunity is af- 
forded, on given terms, to revive a contract which has been determined by the 
assured’s default. These provisions make clear that the parties contracted with 
reference to the precise eftect of a failure of the policyholder to pay the agreed 
premium. So the court will not relieve either party of consequences which he 
contemplated, especially when in both of the contracts now before the court 
it is explicitly declared that no condition, provision of the policy can be waived 
or modified in any case except by an indorsement on the policy over the signa- 
ture of the president or, other officer of the company; and that “No agent has 
power in behalf of the Company to make or modify the policy or any other con- 
tract of insurance, to extend the time for paying a premium, to waive any for- 
feiture or to bind the Company by making any promise or by making or receiv- 
ing any representation or information. 


It has been expressly held by this court that such provisions do not apply 
to circumstances which relate to the inception of the contract nor to stipula- 
tions to be performed after the contingency happens against which the aera ce 
is written, but that these provisions are controlling with reference to whatever 
may be within their purview during the period between the time when the policy 
becomes operative and the happening of the contingency upon indemnity or 
compensation depends. Rhode Island Insurance Co. v. Phelps, 141 Md. 362. 369, 
118 A. 749; Dulany v. Fidelity & Casualty Co., 106 Md. 17, 66 A. 614: Reynolds 
v. German American Ins. Co., 107 Md. 115, 68 A. 262, 15 L. R. A. (N. S.) 345; 
Crook v. New York Life Ins. Co., 112 Md. 268, 75 A. 388: New York Life Ins. 





Life] Burns v. Prudential Ins. Co. of America 1221 


Co. v. Rogers, 156 Md. 88, 92, 143 A. 651; Forwood vy. Prudential Ins. Co., 117 
Md. 260, 83 A. 169; Goebel v. German American Ins. Co., 127 Md. 419, 96 A. 
627; Great Eastern Casualty Co. v. Schwartz, 143 Md. 452, 122 A. 647; Travelers’ 
Ins. Co. v. Melman, 147 Md. 459, 469, 128 A. 125. 

[1-3] At the time of Kew’s visit to the plaintiff and his writing of the let- 
ter to the brother, the plaintiff's husband was living, but there had been a de- 
fault in the payment of the premiums on each policy beyond the period of 
grace to the extent of two months in one policy and three months in the other. 
It follows from the authorities cited that Kew, an assistant superintendent in 
the local Baltimore office of the insurer, had, by the express limitations and 
restrictions of the policy, no power to extend the time for paying the premiums, 
nor to waive any forfeiture nor to bind the company by any representation. 
Both the insured and the beneficiary were charged with notice of these provi- 
sions of the policies. Crook v. N. Y. Life Ins. Co., 112 Md. 277, 75 A. 388; Miller 
vy. Home Ins. Co., 127 Md. 140, 147, 96 A. 267, Ann. Cas. 1918E, 384; McCann v. 
Supreme Conclave, Improved Order of Heptasophs, 119 Md. 655, 665, 87 A. 383, 
46 L. R. A. (N. S.) 537. As was said by Judge Alvey in Busby v. North America 
Life Insurance Co., 40 Md. 583, 17 Am. Rep. 634: “The principle seems to be 
well settled, that where the authority of the agent does not extend to making 
a new contract of insurance, he cannot waive a forfeiture and revive a contract 
that has expired.” Consequently, the declaration of Kew to the plaintiff neither 
waived the forfeitures nor revived the contracts, and neither the husband nor 
the wife could be deceived or misled by the declaration of an agent, who was 
known to them to be acting beyond the scope of his actual or apparent authority. 

[4, 5] Furthermore, the statements relied on were not made by Kew to 
the insured nor communicated to him, and so did not induce him to alter or change 
his position to his hurt nor to refrain from payment of the arrears of premiums 
in default, nor to obtain other insurance. Nor did the representation of the 
local agent Kew to the beneficiary cause her to adopt a prejudicial course to 
ner hurt. The burden of proof was on the beneficiary to show her belief in 
ihe statement of the agent that the policy was in force, and the reasonableness 
of this belief and her reliance on this belief to her prejudice. 1 Williston on 
Contracts, § 758: Crook v. New York Life Ins. Co., 112 Md. 282, 75 A. 388. This 
burden is not met. There is no pretense that there is any testimony that the 
beneficiary contemplated paying the past-due premiums or was diverted from 
such a purpose as a consequence of any representation made. If she had paid 
all arrearages in full to the agent, he could not have waived the other condition 

the revival of the policies that the insured furnish satisfactory evidence of 
einai insurability; and she could not have obtained this evidence because 
of her husband’s imminent death. Apart from the beneficiary’s knowledge that 
she could not rely on the declaration of the agent that the policies were in 
force, and so was not misled, the circumstances on the record afford irrefutable 
proof that the beneficiary sustained no injury as a consequence of the agent’s 
statement. 

[6, 7] No inference is justified by the record that the insurer had -ever dele- 
gated to the agent Kew the power or authority to waive any of the provisions of 
the contracts, nor does there appear any circumstances in the cause of the dealings 
between the insured or his beneficiary and the agent which would lead to the 
belief that the agent had such authority. The unauthorized statement of the 
agent had no binding effect on his principal. The agent’s statement that, although 
the premiums were not paid the policies were in effect, was nugatory until made 
binding by the agreement of both parties. The policyholder knew that a failure 
to pay the premium within the period of grace caused the policy to lapse, and 
his refusal to pay and to avail himself of his conditional option to have the 
policy reinstated were a decisive indication of his purpose to terminate his 
insurance. It was the insured’s privilege to end his contract by a refusal to pay 
the premium, and thereby he did not become a debtor of the insurer, and so 
there was no enforceable liability on his part for the unpaid premiums on the 
policy, and no liability on the part of the insurer on the policy after the expira- 
tion of the period of grace. Richards on Insurance (3d Ed.) § 37; Stockley v. 
Benedict, 92 Md. 325, 333, 48 A. 59; Dungan v. Mut. Benefit Life Ins. Co., 46 
Md. 489, 496. In order, therefore, for a contractual relation to be revived, in- 
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dependently of the provisions of the policy, there must be what is substantially 
a new agreement on the basis of the unauthorized offer of the agent to reinstate 
the policy. A promise of the party, who had been insured, to pay, or his payment 
of the premiums, would be evidence of his acceptance of the agent’s offer to 
renew his insurance, and a receipt of the premiums, or a taking of a promise 
to pay the premiums from the policyholder by the insurer, with knowledge of 
all the material circumstances, would constitute an adoption or ratification of the 
agent’s unauthorized act, and give rise to what is fundamentally a new contract 
in the modified terms of a former policy, although the same result is usually 
achieved through the principle of election or of waiver and estoppel. Lantz y 
Vermont Life Ins. Co., 139 Pa. 456, 21 A. 80, 10 L. R. A. 577, 23 Am. St. Rep. 
202; Baltimore Life Ins. Co. v. Howard, 95 Md. 244, 52 A. 397: Amos y. 
United States Casualty Co., 131 Md. 471, 102 A. 1001, 2 A. L. R. 1658: Bradley 
v. Potomac, etc., Co. 32 Md. 108, 114, 115, 3 Am. Rep. 121; Busby v. North 
America Life Ins. Co., 40 Md. 572, 582-586, 17 Am. Rep. 634; Williston on 
Contracts, § 693. 

{8, 9] On the other hand, an agent, who is known by the assured or his 
heneficiary to be without actual authority to waive a term or condition of a 
policy of insurance, whose breach causes the policy to lapse, cannot by merely 
demanding payment of an overdue premium, which had caused the policy to 
lapse, and by stating that the policy would be in force until the premiums he 
paid, reinstate the policy and preclude, for that reason, the insurer from  there- 
after refusing to fulfill its contract. This rule rests on the obvious principle that 
an agent must have sufficient actual or apparent authority to bind the insurer 
Supra. The case of Crook v. New York Life Ins. Co., 112 Md. 268, 279, 2806, 
75 A. 388, is conclusive on this point. O’Reilly vy. Corporation of London Assur- 
ance, 101 N. Y. 575, 5 N. E. 568; Iowa Life Insurance Co. v. Lewis, 187 U. S 
335, 354, 23 S. Ct. 126, 47 L. Ed. 204. Even if the agent had sufficient authority, 
an ineffectual attempt to collect a past-due premium should not be held a waiver 
of the breach of condition, because, as remarked by Mr. Williston, “The facts 
doubtless show that the insurer or landlord is willing to accept payment at the 
time when demand is made and, on condition that the payment is then made, to 
disregard the delay up to that time, but they do not show a willingness to keep 
the contract in force even though the payment is not made.” Williston on Con- 
tracts, § 761. There are decisions to the contrary. 

While the case of Amos y. United States Casualty Co., 131 Md. 471, 478-481, 
102 A. 1001, 2 A. L. R. 1658, did not discuss the point the decision implicitly 
supports the view expressed by Mr. Williston, In that case, the record shows 
that the insurer sent to its local agent renewal agreements for all policies which 
would be due the month of December, 1914. These agreements were executed by 
the carrier, but were not effective until the premium on a policy was paid when the 
corresponding agreement would be countersigned and delivered to the proper 
assured. At the end of the month the agent, as was customary, remitted to the 
carrier its proportionate share of all the premiums on the policies for which the 
renewal agreements had been forwarded to the agent. Among the policies was 
one of James W. Amos, who did not pay the premium on its due date of 
December 29. Although afterward requested by the agent to pay, the policyholder 
continued in default, and the agent wrote the insurer on February 9, 1915, re- 
questing permission to hold the renewal agreement for thirty days longer with 
the hope of collecting the premium. The insurer granted this extension, and on 
April 6 the agent wrote the insurer that the policyholder had not paid the pre- 
mium, returned the renewal agreement to the insurer, and asked the insurer to 
send the renewal agreement to him in the event the defaulting policyholder would 
pay the premium. On the receipt of this communication, the insurer canceled the 
policy as of December 29, 1914, and on April 14, 1915, refunded to the agent his 
remittance of the company’s part of the premium, as was the usual course ot 
their business when a policyholder defaulted. On June 4, 1915, the policyholder 
died, and the company refused to pay the insured’s beneficiary the amount oi the 
policy on the ground that it was not in force, and suit was brought to recover the 
insurance. 


Here is a typical case of an ineffectual and authorized attempt of the agent t 
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collect a premium atter the policy by its terms had ceased to be in force by 
reason of the premium remaining unpaid, but this circumstance was not noted as 
possibly precluding the insurer from thereafter refusing to carry out his contract; 
and the court flatly held that there could be no recovery on the ground that the 
premium had not been paid by the agent for the assured at his request, and ac- 
cepted by the company as an unconditional payment of the premium. If the court 
had not so held, the company would have been made to bear the risk without 
consideration. Dungan v. Mutual Benefit Life Ins. Co, 46 Md. 469; Knicker- 
hocker Life Ins. Co. of New York v. Dietz, 52 Md. 29. There is no justice nor 
reason in holding the insurer bound upon the contract, after default in the pay- 
ment of the premium, because the insurer had sought unsuccessfully to collect 
without suit the past-due premium, and letting the delinquent remain free to 
elect to be bound or not as his interest or circumstances might determine. It is 
indisputable that the assurer could not compel the husband to pay the accrued 
due premiums; and that an importunity by the assurer to obtain their payment 
imposed no liability upon the party importuned. So, if A, the defaulting policy- 
holder, does not become bound, by reason of B’s solicitation, to pay to B, the 
insurance carrier, the past-due premiums for the current and unexpired period 
for which the insurance has lapsed because of A’s failure to pay the premiums, 
upon what principle of law and reason should B’s unavailing solicitation make 
B unable to deny his liability to pay A or his beneficiary the insurance specified 
upon the happening of the event on which the insurance was made to depend? 
The element lacking is reciprocity of obligation. It is clear that it was for the 
very purpose of preserving mutuality and protecting the insurer from risk with- 
out consideration actually received before loss that one of the policies makes it a 
condition of liability that evidence be furnished of the premium payments agreed, 
and that the payment of no premium shall maintain the policy in force beyond 
the date when the next payment becomes due and the period of grace allowed; 
and that the other policy requires weekly payments of the premium, and stipulates 
that, if the insured should die while the premium is in arrears for a period not 
exceeding four weeks, the company will pay the arrearages, but, after the expira- 
tion of this period of grace, the company’s liability shall cease. Bradley v. 
Potomac Fire Insurance Co., 32 Md. 115, 3 Am. Rep. 121. 
[10] The proper inference to be drawn from the facts on this record is that 
there was an unauthorized offer by the agent that the policy would be reinstated 
upon the payment of the premiums before the death of the policyholder. So, 
even if the agent had been properly empowered, the payment was not so made 
and the policies remained lapsed. Ware v. Millville Mut. Marine & Fire Ins. Co., 
45 N. J. Law, 177, 181; Ewart on Waiver Distributed, pp. 231-232; Edge vy 
Duke (1849) 18 L. J. (N. S.) Ch. 183; Cohen v. Continental Fire Ins. Co., 67 
Tex. 325, 3 S. W. 296, 60 Am. Rep. 24; Cowen'v. Equitable Life Assur. Soc., 
37 Tex. Civ. App. 430, 84 S. W. 404; Linn v. New York Life Ins. Co., 78 Mo. 
Reserve Life Ins. 


App. 192; see notes in 18 L. R. A. (N. S.) 902: Iles v. Mut. 
18 L. R. A. (N. S.) 902, 126 Am. St. Rep. 886. 








































Co., 50 Wash. 49, 96 P. 522, 
Upon the record at bar it would seem clear that the plaintiff is not entitled to 

recover on either of the two policies, and the judgment will therefore be affirmed, 

although the demurrer prayer is faulty in limiting its application to the evidence 

offered by the plaintiff instead of embracing all the testimony in the case. 
Judgment affirmed, with costs. 



















DE CESARE v. METROPOLITAN LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Essex. March 8. 1932 
180 Northeastern Reporter 154. 
INSURANCE. 
Contracts for temporary life insurance may be made either by oral or written 
coverage agreement, apart from statutory prohibition. 

For other cases, see Insurance, Dec. Dig. § 131[1].) 
2. INSURANCE. 

Statutes respecting insurance do not purport to affect validity of temporary 
contracts to insure fending issuance and delivery of life policy (G. L. c. 175, § 
193, and § 22, as amended by St. 1924, c. 406, § 18). 

(For other cases, see Insurance, Dec. Dig. § 132.) 
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3. INSURANCE. 

Agreement in receipt construed with application held valid contract for tem- 
porary life insurance effective upon acceptance of application by insurer at home 
office where full premium was paid. 

The receipt provided that no insurance was in force on application un- 

til policy was issued and delivered in accordance with terms except when 
advance payment was equal to full first premium on policy applied for, 
and such application was approved at home office of company for class, 
plan, and amount of insurance and at rate of premium as applied for 
would be in force from date. The application. provided that insurer 
should incur no liability under application until it was approved, policy is- 
sued, and delivered, and full first premium had actually been paid to, and 
accepted by, company during lifetime of insured. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

4. INSURANCE. 

Whether contract for temporary life insurance was in force at time of ap- 
plicant’s death held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Report from Superior Court, Essex County; A. E. Pinanski, Judge. 

Action by Matilda De Cesare against the Metropolitan Life Insurance Com- 
pany. A verdict was directed for defendant. On report. 

Judgment for plaintiff. 

J. M. Morrison, of Boston, and K. N. Daley, Jr., for plaintiff. 

lames F. Bacon and William P. Kelley, both of Boston, for defendant. 

SANDERSON, J. 

This is an action of contract in which the plaintiff seeks to recover as benefi- 
ciarv on an alleged contract of insurance on the life of Frank De Cesare. The 
trial judge directed a verdict for the defendant on the sole ground that no valid 
contract of insurance existed between the defendant and De Cesare, husband of 
the plaintiff, at the time of his death on March 31, 1927. 

The plaintiff in her declaration alleged that the defendant issued to Frank De 
Cesare on or about February 25, 1927, a policy of insurance on his life payable to 
the plaintiff as beneficiary, and that on March 7, 1927, he made another contract 
with the defendant for an additional policy which was to be issued on the same 
examinaticn and payable to the plaintiff as beneficiary upon which a payment equal 
to the full first premium on the policy applied for was made by the applicant and 
for which the receipt described below was given; that the applicant died on the 
thirty-first day of March, 1927, before the policy applied for was actually deliver- 
ed; that the defendant had notice and proof of his death and was bound to pay 
the plaintiff as beneficiary the sum named in the application. The answer, after 
making a general denial, sets up the defence of fraud and also that the policy was 
not delivered to the insured and therefore never took effect as a contract, and 1t 
issued and delivered it was dated, issued and delivered to take effect as of April 1, 
1927, and never took effect because of the death of the applicant. The answers to 
questions submitted to the jury eliminated from the case the defences of fraud. 

The second application for a policy of insurance was dated March 4, 1927, and 
contained a clause in the following terms: “It is understood and agreed: * * * 4. 
That the Company shall incur no liability under this application until it has been 
received, approved, and a policy issued and delivered, and the full first premium 
stipulated in the policy has actually been paid to and accepted by the Company 
during the lifetime of the Applicant in which case such policy shall be deemed to 
have taken effect as of the date of issue as recited on the first page thereof.” The 
record states that on March 7, 1927, Frank De Cesare had made “full payment ot 
all premiums due on the policy in suit” and a receipt was issued to him on that 
date by duly authorized agents of the defendant company acting within the scope 
of their authority, stating the money was received “on account of application made 
this date to the Metropolitan Life Insurance Company. Such advance payment 
will be returned to the applicant (a) if application is declined or (b) if a policy 
is issued other than as applied for and applicant declines to accept it. If a policy 
is issued as applied for and applicant declines to accept it and pay the balance 0! 
the first premium, then the advance payment will be forfeited. No insurance 1s in 
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force on such application unless and until a policy has been issued thereon and de- 
livered in accordance with the terms of such application, except that when such 
advance payment is equal to the full first premium on the policy applied for and 
such application is approved at the Home Office of the Company for the Class. 
Plan and Amount of insurance and at the rate of Premium as so applied for, then 
the amcunt of insurance applied for will be in force from this date, but no obliga- 
tion is assumed by the Company unless and until such application is so approved. 
lf a policy is offered by the Company that is not in all respects the same as the 
policy applied for, such policy will not take effect unless and until it has been ac- 
cepted by the applicant and the additional premium therefor, if any, has actually 
been paid to and accepted by the Company during the lifetime of the applicant. 
Mar. 7, 1927. I. Leone District, Lawrence, Mass. If policy is not delivered to 
you within 60 days from date, this receipt should be presented at the District 
Office, or the Home Office in New York for redemption.” 

Frank De Cesare was admitted to a hospital in Boston on March 15, 1927. 
where he submitted to an operation on March 17, 1927, and where he remained un- 
til his death on March 31, 1927. The application for the policy was approved dur- 
ing the lifetime of the applicant at the home office of the defendant for the class, 
plan and amount of insurance and at the rate of premium as applied for. The 
record states: “Prior to the death of the said Frank De Cesare the policy here in 
suit — April 1, 1927 was delivered at the home of the named insured, Frank 
De Cesare on March 25, 1927 by duly authorized agents of the defendant company. 
The named insured, Frank De Cesare, made an advance payment equal to the first 
full premium on the policy applied for. The policy as delivered by the company 
was in all respects the same as the policy applied for, except as to the date there 
of.” The plaintiff in her declaration and the defendant in its brief both state 
that the policy was not delivered to the applicant. The policy states on its first 
page that it is issued in consideration of the application therefor and the payment 
for the insurance of $64.20 “(which maintains this Policy in force for a period 
of one month from its date of issue, as set forth below). The policy also states 
under the heading of “Provisions and Benefits”: “This Policy and the application 
therefor constitute the entire contract between the parties. * * *” Following the 
leath of Frank De Cesare due proof of death within the meaning of the terms of 
the policy was made by the plaintiff. The plaintiff surrendered the policy to the 
defendant in accordance with its terms, and at the same time surrendered to it 
the receipt above quoted and in all other respects complied with the requirements 
of the policy and the receipt. The parties stipulated “that if on the evidence pro- 
perly admitted or improperly excluded, the ordering of a verdict was right, judg- 
ment is to be entered on that verdict. If the ordering of a verdict was wrong, 
judgment is to be entered for the plaintiff in the sum of Ten Thousand Dollars 
with interest thereon from April 12, 1927.” No contention is made that the plain- 
tiff is not the proper party to bring the action if a valid contract of insurance was 
in force at the time of the death of the applicant. The plaintiff bases her right to 
recover not on the policy but contends that the terms of the receipt issued to the 
applicant upon his payment of the full first premium charges rendered the insur- 
ance applied for effective immediately upon the avproval by the company of his 
application, and further contends that the language of the receipt should be read 
in connection with the application and the policy later issued. 


[1-3] The right, apart from some statutory prohibition, to enter into con- 
tracts for temporary insurance either by oral or written coverage agreements 
seems to be well established in this commonwealth. Sanford vy. Orient Ins. Co., 
174 Mass. 416, 422, 54 N. E. 883, 75 Am. St. Rep. 358; McQuaid v. tna Ins. Co., 
226 Mass. 281, 284, 115 N. E. 428: Mowles v. Boston Ins. Co., 226 Mass. 426, 115 
N. E. 666; Cass v. Lord, 236 Mass. 430, 432, 128 N. E. 716; Park & Pollard Co. 
v. Agricultural Ins. Co., 238 Mass. 187, 192, 130 N. E. 208. In Goodhue v. Hart- 
ford Fire Ins. Co., 175 Mass. 187, 191, 55 N. E. 1039, 1041 1 
by Holmes, C. J., said: “It was suggested, for its bearing upon various parts of 
the case, that the pen now imply that all insurance shall be in writing. St. 
1894, c. 522, § 59; Pub. St. c. 119, § 138. The contrary is settled, at least with re- 
gard to temporary aanciie such as is alleged in the second count. Sanford v. 
Onent Ins. Co., 174 Mass. 416, 54 _ E. 883 [75 Am. St. Rep. 358].” G. L. 


175, § 22 


§ 22, as amended by St. 1924, c. 406, § 18, and G. L. c¢. 175, § 193 


, the court in an opinion 


é 
, by their 
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terms apply only to “any policy of insurance or any annuity or pure endowment 
contract.” They do not purport to affect the validity of temporary contracts to 
insure pending the issuance and delivery of the policy or other formal contract of 
insurance. A contract for temporary insurance ordinarily means that “the prop- 
erty [is] insured in the standard form of insurance * * * for a reasonable time 
until either the policy or policies can be written out or their issuance approved or 
disapproved by authorized representatives of the insurer, or some other temporary 
impediment to the complete and formal contract of insurance may be removed. It 
constitutes insurance for a reasonable time considering all the attendant conditions. 
* * * In order to recover a loss by fire sustained after the expiration of such rea- 
sonable time, there must be proof of the formal policy.” McQuaid v. tna Ins. 
Co., 226 Mass. 281, 284, 286, 115 N. E. 428, 429; Park & Pollard Co. v. Agricul- 
tural Ins. Co., 238 Mass. 187, 192, 193, 130 N. E. 208. In Sanford v. Orient Ins. 
Co., 174 Mass. 416, 54 N. E. 883, 75 Am. St. Rep. 358, the court held that, where 
an insurance company has bound itself by a contract for insurance until a policy 
is issued and fails to issue a policy in a reasonable time, it may be liable in dam- 
ages because of its breach of contract. It seems that among the cases in this 
comm nwealth which have in terms recognized the validity of contracts for tem- 
porary insurance none have related to life insurance. In Marks v. Hope Mutuai 
Life Ins. Co., 117 Mass. 528, the court held that the receipt there in question did 
not purport to be such a contract but purported to disclaim any assumption of li- 
ability by way of insurance otherwise than by a policy duly issued to the party 
applying. In Baldwin v. Connecticut Mutual Life Ins. Co., 182 Mass. 389, 65 N. 
E. 837, the question did not relate to a contract for temporary insurance but was 
whether the alleged oral contract for life insurance there in evidence was _ valid. 
The contract in that case was held to be invalid because the agent was not author- 
ized to make an insurance contract in this commonwealth and also because an or- 
dirsry sol'citor would not have authority to make such an unusual contract as an 
oral agreement for life insurance to take effect immediately without a medical ex- 
amination and without the payment of premium except by note. The court said 
at pases 292, 393 of 182 Mass., 65 N. E. 837, 838: “We do not intimate that the 
term ‘general agent,’ * * * implies such an authority to represent the company as 
would cover the making of a contract of this kind, apart from the statutory re- 
strictions.” In Sanborn vy. Fireman’s Ins. Co. 16 Gray, 448, 77 Am. Dec. 419, the 
court said that at common law a contract of insurance need not be in writing. 
See Langdeau v. John Hancock Mutual Life Ins. Co., 194 Mass. 56, 64, 80 N. E. 
452,18 L. R. A. (N. S.) 1190. In the absence of statutory prohibition there would 
seem to be no valid reason why the principle permitting contracts for temporary 
fire insurance by authorided agents should not uphold temporary contracts for life 
insurance where the applicant has passed the required medical tests and paid the 
full first premium. See Reynolds v. Northwestern Mutual Life Ins. Co., 189 Iowa, 
76, 176 N. W. 207: Northwestern Mutual Life Ins. Co. v. Neafus, 145 Ky. 563, 140 
S. W. 1026, 26 L. R. A. (N. S.) 1211: Lyke v. First National Life & Accident Ins. 
Co., 41 S. D. 527, 171 N. W. 603; New York Life Ins. Co. v. Abromietes, 254 
Mich. 622, 236 N. W. 769; Gardner v. North State Mutual Life Ins. Co., 163 N. 
C. 267, 79 S. E. 806, 48 L. R. A. (N. S.) 714, Ann. Cas. 1915B, 652. Upon the 
facts stated in the record we are of opinion that the agreement in the receipt, 
when construed with the application, created a valid contract for temporary in- 
surance effective upon acceptance of the application by the company at its home 
office, and that the fact that the agreement did not, contemplate that any obligation 
would be assumed by the company unless and until the application should be ap- 
proved does not require a different conclusion. See Scamell v. China Mutual Ins. 
Co., 164 Mass. 341, 343, 41 N. E. 649, 49 Am. St. Rep. 462; Reynolds v. North- 
western Mutual Life Ins. Co., 189 Iowa, 76, 176 N. W. 207. 


[4] The question whether this temporary contract was still in force at the 
time of the death of the appliicant remains to be considered. The language ot 
both the application and receipt shows that the issuance and delivery of a policy 
were contemplated by both parties as the consummation of their negotiations and 
that the application and receipt were but preliminary steps to the execution of 4 
contract in the form of a policy. It would seem that when a reasonable time has 
elapsed for the issuance and delivery of an insurance policy after the acceptance 
of the application the reason for holding the temporary contract to be valid no 
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longer exists and the plaintiff’s right of recovery on that as a contract of insur- 
ance is at an end. The question what is a reasonable time for the issuance of a 
policy may vary upon the facts and conditions existing in different cases. Ordi- 
narily the time during which a contract for temporary insurance may remain in 
force would not extend beyond the date when a policy was actually issued and de- 
livered to the applicant. In the case at bar the policy does not bear the date when 
sent out from the home office, but for some reason not disclosed by the record it is 
dated and purports to be effective as a policy several days after it was delivered 
at the home of the applicant. So far as the record discloses it was not delivered 
to or accepted by the applicant and he was given no opportunity to decide whether 
he would accept the policy as issued. Upon all the facts in the record we are of 
opinion that the contract for temporary insurance could be found to be in force 
at the time of the death of the applicant. 

The case is distinguishable in its facts from Mowles v. Boston Ins. Co., 226 
Mass. 426, 115 N. E. 666, where the plaintiff sought to recover on an oral con- 
tract of insurance and the court held that the contract for temporary insurance 
came to an end when the formal written instrument issued by the company was 
delivered to and accepted by the applicant or his agent. In the same case at 
page 429 of 226 Mass., 115 N. E. 666, 667, the court said: “If it be assumed fur- 
ther that the plaintiff was entitled to a reasonable time after the delivery to him 
or his agent for the examination of the policy, to see whether it conformed to his 
understanding of the contract, it is plain that such reasonable time expired long 
before the fire.” It is also distinguishable in its facts from the following cases 
cited in the defendant’s brief: Pace v. Provident Savings Life Assurance Society 
(C. C. A.) 113 F. 13, Mohrstadt v. Mutual Life Ins. Co. of New York (C. C. A.) 
115 F. 81, and Mutual L. Ins. Co. v. Young’s Adm’r, 23 Wall. 85, 23 L. Ed. 152. 

In accordance with the terms of the report judgment must be entered for the 
plaintiff in the sum of $10,000, with interest thereon from April 12, 1927. 

So ordered. 







































JOHNSON v. NATIONAL LIFE & ACCIDENT INS. CO. No. 29. 
Supreme Court of Michigan. March 2, 1932. 
241 Northwestern Reporter 205. 
1. INSURANCE. 

Insurance policies, granting four weeks’ grace for payment of premiums, 
lapsed on nonpayment of premiums for over two months and became void where 
no application for reinstatement was made. 

The policies provided that no agent or employee, except insurer's 
president or secretary, had power to receive premiums in arrears over 
four weeks, that policy should be void if any premium were not paid when 
due, that four weeks’ grace was granted for payment of every premium 
after first, and that policies might be revived within year, if they became 
void for nonpayment of premiums, on payment of all arrears. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. INSURANCE. 
Court cannot reform plain insurance policy or make new contract for parties. 
(For other cases, see Insurance, Dec. Dig. §§ 143[1], 146[1].) 

3. INSURANCE. 

No recovery can be had on lapsed insuance policy, contractual relation between 
parties having ceased. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Appeal from Circuit Court, Wayne County; De Witt H. Merriam, Judge. 

Action by Hattie Johnson against the National Life & Accident Insurance 
Company. From a judgment of no cause of action, plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Roxborough, Taliaferro & Jones, of Detroit (Robert J. Evans, of Detroit, of 
counsel), for appellant. 

Oxtoby, Robison & Hull, of Detroit (Leo I. Franklin, of Detroit, of counsel), 
for appellee. 
Porter, J. 
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Plaintiff sued defendant on two insurance policies in which she was made the 
beneficiary issued by defendant on her son, George Edward Johnson. Defendant 
pleaded the general issue and gave notice of three special defenses; that the 
policies had lapsed prior to the death of insured for nonpayment of premiums, 
had not been reinstated during the lifetime of insured, and were not in force at 
the time of his death; that insured was not in sound health when he made 
application for insurance, or at the time of the alleged application for revival 
thereof, after the policies had lapsed; that the alleged signatures of George 
Johnson to the applications for revival of the insurance policies were forged 
and said applications were of no force and effect. The trial court found plaintiff 
had failed to establish her claim by the requisite preponderance of the testimony 

reaching the dignity of evidence and rendered judgment of no cause of action, 
Motion for a new trial was made and denied. Plaintiff appeals, claiming the 
questions involved are: 

(1) “Where, after stipulation by counsel, and approved by the court, that 
the testimony as taken on behalf of plaintiff should constitute all the proofs, and 
be taken as true, defendant offering no proofs, the court discharged the jury, 
because of such stipulation, leaving only questions of law to be decided by the 
court,.and the case was submitted on briefs filed, can the court hold plaintiff has 
failed to establish her claim by the required preponderance of the testimony 
reaching the dignity of evidence, and that the testimony supporting plaintiff's 
claim was not received as evidence?” 

(2) “An insurance company accepted and retained unconditionally past due 
premiums, which restored the policies of the insured, and made no claim of for- 
feiture for nonpayment of such premiums until after liability attached. Can the 
insurer thereafter disclaim liability ?” 

Appellee claims the questions involved are: 

(1) “After a policy of life insurance has automatically lapsed under the clear 
and unambiguous terms and conditions of the policy, does payment of additional 
premiums to an agent who, under the terms and provisions of the policy was 
expressly without authority to bind the insurance company by accepting the 
premiums, reinstate the policy?” : 

(2) “After a policy of life insurance has automatically lapsed under the 
clear and unambiguous terms and conditions of the policy, does payment of 
additional premiums to an agent who, under the terms and provisions of the 
policy was expressly without authority to bind the insurance company by. accept- 
ing the premiums, estop the company from asserting that the policy was not in 
full force and oe 

Policy No. 1 provides: 

“This policy contains the entire agreement between the company and _ the 
insured, and the holder and owner hereof. Its terms cannot be changed, or its 
conditions varied, except by a written agreement, signed by the president or 
secretary of the company. No other agent or employee shall have the power to 
make or alter contracts, waive forfeitures, or receive premiums on policies in 
arrears more than four weeks, or to receipt for the same, and all such arrears 
given to an agent or employee shall be at the risk of those who pay them, and 
shall not be credited upon the policy, whether receipted for or not. * * * 

“If any premium shall not be paid when due, this policy shall be void, — 
as herein otherwise provided, and it is agreed that this provision shall not be 
considered in any respect waived by any indulgence granted by the company in the 
acceptance of overdue premiums upon this or any other policy. * * * 

“A grace of four weeks shall be granted for the payment of every premium 
after the first, during which time the insurance shall continue in force. 
death occur within the days of grace, the overdue premiums shall be deducted 
from the amount payable hereunder, but neither this concession nor the acceptance 
of any overdue premium shall create an obligation on the part of the compan) 
to receive premiums which are in arrears over four weeks. * * 

“Should this policy become void in consequence of nonpayment of premium, 
it may be revived, if not more than fifty-two premiums are due, upon paymen! 01 
all arrears, and the presentation of evidence satisfactory to the company of [ne 
sound health of the insured.” 
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Policy No. 2 contained, among other things, the following provisions: 
“Except as otherwise expressly provided herein, this policy shall become void 
if the weekly premiums shall not be paid according to the terms hereof. This 
policy and its receipt book shall be exhibited to the authorized representatives of 
the company at any time upon demand, and before the death benefit can be 
claimed this policy and the receipt book must be surrendered to the company.” 

“This policy shall lapse and all liability hereunder shall cease, except as 


herein otherwise expressly provided, when the premium payments hereon are four 
(4) weeks in arrears.” 


“No agent has authority to change 
provisions.” 


Defendant’s receipt book, which plaintiff had 
pre vided : 


this policy or to waive any of its 
(according to the record), 


“Policies on which the premiums are not unpaid for more than four weeks 
are forfeited. Money paid to agents after that time will not be credited on the 
forfeited policy by the company, but the policy may be renewed subject to the 
following: 

“Revival: A forfeited policy may be renewed if accompanied by a deposit of 
the unpaid premiums. A receipt will be given for this deposit, which is retained at 
the local office, to be returned if the application is rejected.” 

[1-3] The insured, at the time the policies were issued, was a school boy 
attending school in Detroit. It developed he had tonsilitis and was sent to the 
hospital for an operation and died the same day. After his death the policies of 
insurance and the receipt book were turned over to the agent of the defendant 
company. The facts show that a payment of 50 cents due from premium January 
10, 1927, was paid January 18, 1927, and March 25, 1927, the next payment was 
made, covering the premium due January 17, 1927. No payments were made from 
January 18, 1927, to March 25, 1927. No application was signed for a reinstatement 
of the policies. At the time the policies were issued the sum of $2 was paid to 
defendant to constitute a reserve fund to cover the lapse of premiums for the 
designated period of four weeks. Defendant tendered in court the premiums paid 
since the policy had lapsed. The insurance policy is plain. There is no question 
but that the policies had lapsed for nonpayment of premiums. There is no 
question but that no application for reinstatement of the insurance was subse- 
quently made. Under such circumstances, the policy provides it is to lapse, be 
canceled, and become void. This is the contract. We cannot reform it or make 
a new contract for the parties. A lapsed policy, one that is forfeited, is no 
longer in force. The contract relations between the policy holder and the insured 
cease when the policy lapses. No recovery can be had upon a policy where no 
contractual relation exists. : 

\Ve find no reversible error, and the judgment is affirmed with costs. 


Clark, C. J.. and McDonald, Sharpe, North, Fead, Wiest. and Butzel, JJ., 
concur. 











NEW ERA LIFE ASS’N v. SCHEMPF. No. 213. 
Supreme Court of Michigan. April 4, 1932. 
241 Northwestern Reporter 817. 

l. INSURANCE. k ‘ 

Finding that false answers respecting insured’s health were made in appli- 
cation by insurance agent, not by insured, held not sustained by evidence, as re- 
pects insurer’s right to cancel certificate. 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 

2. INSURANCE. 3 
Statute requiring incontestable clause does not apply to fraternal mutual 
fit associations (Comp. Laws 1929, §§ 12427, 12479). 

For other cases, see Insurance, Dec. Dig. § 688.) 

3. INSURANCE. ' AAA 
Evidence of fraud in application to fraternal mutual benefit association for 


nsurance held to except policy from incontestability clause (Comp. Laws 1929, 
S$ 12427, 12479). 
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The incontestable clause inserted in policy by agreement of parties 
and not by requirement of Comp. Laws 1929, §§ 12427, 12479, provided 
that certificate should be incontestable after two years from date of 
membership, except for the nonpayment of premiums or obvious fraud 
in the application for insurance, or for violation of its constitution and 
by-laws. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 
Appeal from Circuit Court, Jackson County, in Chancery; John Simpson, 
Judge. 

Suit by the New Era Life Association against Charles L. Schempf, wherein 
defendant filed cross-bill. From a decree for defendant on his cross-bill and 
dismissing plaintiff's bill, plaintiff appeals. 

Reversed, with directions. 

See, also, 253 Mich. 152, 234 N. W. 177. 

Argued before the Entire Bench. 

Whiting, Kleinstiver & Aubrey, of Jackson, and Dale Souter, of Grand 
Rapids, for appellant. 

Frank L. Blackman, of Jackson, for appellee. 

McDona tp, J. 

The plaintiff filed this bill to cancel a death benefit certificate issued to 
Carrie L. Schempf, mother of the defendant, who is the sole beneficiary, and 
to restrain an action at law thereon. The defendant answered and filed a cross- 
bill in which he asked for a decree requiring payment to him of the amount 
named in the policy. On the hearing, the relief prayed for in the cross-bill was 
granted, and the plaintiff's bill was dismissed. From the decree entered, the 
plaintiff has appealed. 

The bill charges fraud by the insured in her application for the policy. It 
alleges that she made false answers to certain material questions as to her 
health; that she falsely represented she had not suffered any serious illness in 
the five years preceding the date of her application; that she had no illness with- 
in a year preceding that time; that she did not then have and never had cancer; 
that she had no disease of the uterus or its appendages; and that she had fully 
recovered from any disease she ever had. 

The defendant admits that, if the insured answered the questions as claimed 
by the plaintiff, they were false; but she asserts she did not answer them, that 
ihe anwers were filled in by the plaintiff's agent after the insured signed the 
application. On the hearing, the trial court found the facts to be as stated by 
the defendant, and made a decree accordingly. 

The principal question involved is whether the answers to the questions in 
the application in regard to the health of the insured were actually made by 
her or filled in by the plaintiff's agent after the application was signed. 

In his brief the defendant says: “If they were so made by her as claimed 
by the company, then the policy should be canceled, except that the same con- 
tained an incontestability clause.” a 

[1] Mrs. Bilsborrow was the agent who took the application. She testified 
that, in response to a telephone call, she went to the home of Mrs. Schempf to 
take her application for insurance; that she asked Mrs. Schempf every one of 
the questions contained in the application ; that they were answered and the 
answers written by her just as Mrs. Schempf gave them; that, when the appli- 
cation was completed, Mrs. Schempf looked it over and signed it; that they 
then went to the office of Dr. Stewart for examination, where she again exam- 
ined the application and assented to it as correct. : 

The testimony on the other side of this issue came from the defendant, 
Charles L. Schempf. He testified that he was present when the application was 
— — signed by his mother. 

At the time your mother signed that, were there any questions and any 
answers written in there in regard to any past sickness and her condition of 
health at that time? A. No. sir. 

“Q. Was there any question asked by Mrs. Bilsborrow about your mother’s pre- 
vious condition of health or any sickness that she might have had or whether or not 
she had ever been operated upon or whether or not she had ¢ ever been in a 
hospital? A. There was not. Mrs. Bilsborrow was there possibly I should say 
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maybe about eight minutes or ten minutes possibly. My mother and I were 
coming down town; we were in a hurry to get down town to go to the bank 
before three o'clock. 

“Q. Now what, if any, questions did Mrs. Bilsborrow ask your mother? A. 
The only questions I heard her ask was about her own folks, her father and 
mother and her sister and brothers. 

“Q. Were you there in the room all the time that Mrs. Bilsborrow was there? 
\. I was standing at least two feet away from them all dressed waiting to go 
down town. The paper my mother signed on the library table in the living room. 
I was standing over at the fireplace at the time it was signed. 

“Q. You saw her sign it? A. I certainly did. 

“Q. Did you see Mrs. Bilsborrow when she filled in part of it? A. Yes, I 
seen her when she filled in part of this. She filled in part of it and she told my 
mother to sign; if she was in a hurry, she could fill in the rest of it. 

“* * * Mrs. Bilsborrow was the only one there. She took this out of her 
grip, and told mother to sign it. That is all there was to it.” 

We are not impressed as the trial court was with the truthfulness of the 
defendant’s testimony. His story is improbable. It is quite unlikely that after 
the lapse of five years he could so clearly remember that certain questions were 
not asked of his mother when her application was taken. And it is quite significant 
that these matters of which he has such a distinct remembrance are vitally 
important to his interests in this case. He clearly remembers that these questions 
were not asked of his mother and the answers now in the application were not in 
when she signed it. It is undisputed that his mother made an appointment with 
the agent to come to her house in the afternoon of, December 14, 1926. She 
wanted insurance. She set the time when the agent should come and take her 
application. The agent came, and, when the application was more than half 
completed, the defendant would have us believe that his mother signed it and 
went away leaving the agent to fill in answers containing information which she 
could get from no other source than from the applicant. It is more probable, 
as the agent claims, that the application was completed in Mrs. Schempf’s presence 
and signed by her after all the questions had been answered; that they then went 
to the medical examiner’s office where the applicant again looked over the appli- 
cation and pronounced it correct. This is confirmed by the medical examiner, 
who says in his report that the applicant had read the questions and answers and 
assented to them as correct. The evidence does not justify the finding of the 
trial court that the answers in question were not actually given as claimed by the 
plaintiff. 

[2] We also think there is no merit to the claim that the policy was incon- 
testable after the expiration of two years from the date of issuance. 

The statute, section 12427, Comp. Laws 1929, requires an incontestable clause 
in insurance contracts, but this provision of the statute does not apply to fraternal 
mutual benefit associations such as the plaintiff. They are exempt under section 
12479, Comp. Laws 1929, 

[3] The incontestable clause in this policy is there by agreement of the par- 
ties and not by requirement of the statute. It reads: “Jncontestability—This 
certificate shall be incontestable after ‘two years from date of membership, ex- 
cept for the non-payment of premiums or obvious fraud in the application for in- 
surance, or for violation of its constitution and by-laws.” 

The evidence of fraud in the application excepts this policy from the in- 
contestability clause. 


The decree of the trial court is reversed. A decree will be entered here in 
accordance with this opinion. The plaintiff will have costs. 
Clark, C. J., and Potter, Sharpe, North, Fead, Wiest, and Butzel, JJ., concur. 


FORTIN v. NEW YORK LIFE INS. CO. No. 28787. 
Supreme Court cf Minnesota. March 18, 1932. 
241 Northwestern Reporter 673. 
INSURANCE. adil ; ate ; 
Where applicant for life policy at time of signing of application paid first 
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premium in cash and was subsequently found to be acceptable risk, policy held 
in force from date of application. 


(For other cases, see Insurance, Dec. Dig. § 175.) 


Syllabus by the Court. 

Following Lueck v. N. Y. Life Ins. Co. (Minn.) 240 N. W. 363, it is held 
that a cash payment of the first premium at the time of signing the application 
for life insurance puts the insurance in force as of the date of the application, 
when the applicant is subsequently found to be an acceptable risk, notwithstanding 
that no declaration of payment in the application is made by applicant, or 
receipt for the cash premium is given him by the insurer, as required by the terms 
of the application. 

Appeal from District Court, Dakota County; W. A. Schultz, Judge. 

Action by Arthur Fortin, as executor of the estate of Desire Chapdelaine, 
deceased, against the New York Life Insurance Company. From a judgment in 
favor of the defendant notwithstanding a verdict in favor of the plaintiff, the 
plaintiff appeals. 

Judgment reversed. 

Albert Schaller and Kueffner & Marks, all of St. Paul, for appellant. 

Doherty, Rumble, Bunn & Butler, of St. Paul, for respondent. 

Lorino, J. 

In a suit upon a life insurance policy, the plaintiff had a verdict for $3,337.50. 
The court granted defendant’s motion for judgment notwithstanding the verdict, 
and the plaintiff has appealed. 

May 6, 1927, the defendant, through its agent Harold E. Walsh, took an 
application for insurance on the life of Paul Joseph Chapdelaine, who was the 
15 year old son of Desire Chapdelaine, a farmer residing in Dakota county. At 
the time that the application was taken, Paul signed a note for the first premium, 
due in 60 days, but before Walsh left the house Desire paid the first premium 
in cash. Through oversight, Walsh neglected to return the note or to have the 
insured sign the declaration attached to the application, to the effect that the first 
premium had been paid in cash, and to give a receipt therefor, a form for which 
was attached to the application. The application provided that the insurance would 
take effect from the date of the application if the premium was paid in cash, a 
declaration to that effect signed by the applicant, and a receipt taken for such 
payment. The insurance was also contingent upon the applicant being found an 
acceptable physical risk. 

May 7, 1927, Paul was examined by the insurance company’s physician and 
found to be an acceptable risk. May 16 1927 a policy was delivered at Desire’s 
farm for Paul, who was then at the office of a doctor in St. Paul for the purpose 
of having an X-ray examination. It further appears that on May 10 Desire took 
his son to St. Paul to see a doctor, who sent them to an X-ray specialist. From 
that time on Paul was consulting and being treated by a physician for a lump on 
his head which caused his death on March 25, 1928. 

In October, 1927, Paul applied for sick benefits under the terms of his policy. 
The defendant refused the benefits and attempted to rescind the insurance contract 
and tendered back the premium, which “was not accepted. After Paul’s death 
suit was brought upon the policy, and the case has been tried twice in the district 
court, resulting in a verdict for plaintiff at both trials. The principal issue of 
fact was as to whether the premium was paid in cash on the day of the signing 
of the application. 

After the policy was issued a question arose as to the correct date of Paul's 
birth, and the policy was twice corrected in that regard by the reissuance of new 
policies: it being finally discovered that the insurance age as originally given was 
the correct one. 

In our opinion the trial court was correct in submitting the issue of cash 
payment to the jury, and it was in error when it granted the defendant’s motion 
for judgment notwithstanding the verdict. The case appears to be controlled by 
our decision in the case of Lueck v. New York Life Ins. Co. (Minn.) 240 N. W. 
363, 365, where it was agreed at the time of the signing of the application that 
the cash for the first premium would be paid to the agent on the following 
morning at his office, and it was so paid. The insured had signed a note, but 
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had not signed the declaration or taken the receipt required by the terms of the 
contract. It appears that in the Lueck Case the note and application had been 
forwarded to the company by its agent before the cash premium was actually 
paid, whereas in the case at bar the cash was actually paid at the time of taking 
the application. In the Lueck Case we followed the decision of New York Lite 
Ins. Co. v. Abromietes, 254 Mich. 622, 236 N. W. 769, 770, where a like application 
was involved, and held that, where the facts show a cash payment of the premium 
at the time that the application was made, the insurance took effect from that 
date, notwithstanding failure of the insured to sign the declaration or get the 
receipt provided for. It is not necessary to repeat the discussion contained in 
those opinions. 

\t the time of signing the application: and paying the premium, there is 
nothing to indicate that the insured or the beneficiary had any knowledge of any 
infirmity of the insured. Apparently this was not discovered until some days 
afterward. As said in the Lueck Case, it would only be by a literal and most 
technical construction that the defendant might prevail here. 

The judgment is reversed. 


MITCHELL v. AMERICAN MUT. ASS’N. No. 17330. 
Kansas City Court of Appeals. Missouri. Jan. 11, 1932. 
Rehearing Denied Feb. 1, 1932. 
46 Southwestern Reporter (2d) 231. 
1. INSURANCE. 

Uncommunicated knowledge obtained after death of applicant by insurer's 
superintendent of agents could not be imputed to insurer as waiver of conditions 
making certificate void, if applicant was not in good health at time of issuance 
(Rev. St. 1919, §§ 6155-6168). 

Facts disclosed that the superintendent of agents did not acquire 
knowledge of death of applicant until three days thereafter, and on 


same day application reached the home office; that superintendent of agent’s 
authority was limited to appointment and supervision of agents and pro- 


duction of applications for membership; and that the sole and only 
person authorized to issue and sign certificates of membership on behalf 
of insurer was the secretary-treasurer, who had no knowledge of appli- 
cant’s death at time membership certificate was issued. 
(For other cases, see Insurance, Dec. Dig. § 141[1].) 
2. INSURANCE. 
No basis for waiver of forfeiture of insurance certificate by estoppel existed 
where applicant had died before insurer received application. 

There was no basis for estoppel, since right to be insured had expired, 
and there was nothing to which certificate of membership and insurance 
could apply, and, as death of applicant precluded existence of contract, 
there could be no waiver of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 
3. INSURANCE. 
_ Burden was on beneficiary suing on insurance certificate to show waiver of 
forfeiture by estoppel. 
(For other cases, see Insurance, Dec. Dig. § 646[5].) 
4, INSURANCE. : 
Insurer retaining membership fee held not precluded from defending action 
because of insured’s death before issuance of certificate, under circumstances. 

Circumstances disclosed that insurer pleaded in answer that it had 
theretofore tendered and now tendered to beneficiary and offered to pay 
into court for her the fee paid by applicant, and the evidence showed that 
the money was deposited in court with clerk during trial. 

(For other cases, see Insurance, Dec. Dig. § 615.) 
5. INSURANCE. er : . 

Offer to return membership fee, if refused, would obviate necessity of for- 
mal tender, as basis for denying existence of insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 615.) 
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6. INSURANCE. phen kien 

Generally, if insurer with knowledge of facts. denies liability for stated rea- 
son, it cannot thereafter set up other defenses. 

. (For other cases, see Insurance, Dec. Dig. § 395.) 
7. INSURANCE. ; ; a ; 

Condition for application of rule that insurer denying liability for stated 
grounds cannot thereafter set up other defenses is that insured or beneficiary 
has been prejudicially misled. 

(For other cases, see Insurance, Dec. Dig. § 395.) 
8. INSURANCE ’ s ‘ : 

Insurer held not limited in defenses to reasons assigned in letter for can- 
cellation of membership certificate, in absence of averment or proof that bene- 
ficiary was misled. 

(For other cases, see Insurance, Dec. Dig. § 395.) 
9. INSURANCE. 

Petition held insufficient to state action on theory of negligent delay 
acting on application for insurance. 

The petition stated that deceased became member of association on 

April 8, 1930, and that association agreed to issue to him certificate 

of membership, and on April 16th accepted application and issued certifi- 

cate, and that deceased died on April 13th, while member in good standing. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 
10. INSURANCE. 

Even if petition had been sufficient to present issue, whether insurer was 
negligent in acting on application for certificate held for jury. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

Appeal from Circuit Court, Saline County; Robert M. Reynolds, Judge. 

“Not to be officially published.” 

Action by Bernice Mitchell against the American Mutual Association. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed. 

Duggins & Johnson, of Marshall, Ralph Johnson, of Osceola, and J. C. 
Hargus, of Kansas City, for appellant. 


Dan V. Herider, of Slater, Jerry M. Jeffries, of Moberly, and Louis J. 
Rasse, of Marshall, for respondent. 


‘MORGAN v. UNITED BEN. LIFE INS. CO. No. 28067. 
Supreme Court of Nebraska. March 31, 1932. 
241 Northwestern Reporter 777. 


i. INSURANCE. 

Provision rendering life policy null and void upon failure to pay premiums 
when due /eld not illegal. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. INSURANCE. 

Life policy containing provision rendering policy null and void upon failure 
io pay premiums when due will be enforced where default exists and waiver 
or estoppel against insurer does not arise. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

4. INSURANCE. 

Evidence sield insufficient to support claim of waiver or estoppel against 
insurer under life policy to declare forfeiture upon insured’s failure to pay 
premium when due. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


s 


Syllabus by the Court. 

1. A provision in a life insurance policy, providing that it shall become null 
and void upon failure to pay premiums. when due, is not illegal, and where there 
is default in payment of premiums, and no act or circumstance constituting a 
waiver or estoppel on the part of the company, preventing it from insisting upon 
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a forfeiture, the contract will be enforced as it was made. Novak vy. LaFayette 
Life Ins. Co., 106 Neb. 417, 184 N. W. 64. 

2. Where only one conclusion can be reasonably reached from the evidence, 
the question becomes one of law, and it is the duty of the trial court, upon request 
io that effect, to direct a verdict accordingly. 

3. Evidence examined and found insufficient to support a claim of waiver 
or estoppel on the part of a life insurance company of its right to declare a 
forfeiture by reason of failure to pay a premium due under the terms of the 
policy. 

Appeal from District Court, Cass County; Begley, Judge. 

Action by Kate Morgan against the United Benefit Life Insurance Company. 
judgment in favor of the plaintiff, and the defendant appeals. 

Reversed, and the cause dismissed. 

Cleary, Horan & Skutt, of Omaha, and W. G. Kieck, of Plattsmouth, for ap- 
pellant. 

Dwyer & Dwyer, of Plattsmouth, for appellee. 

Heard before Goss, C. J., Dean, Eberly, and Paine, JJ., and Wright, District 
ludge. 


CAMPANARO vy. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, Second Department. Feb. 29, 1932. 
255 New York Supplement 704. 
1. INSURANCE. 

Prima facie case against life insurer made by introducing policy held over- 
come when insurer offered substantial evidence of misrepresentation of insured’s 
age. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from the City Court of Yonkers. 

Action by Rachel Campanaro against the Prudential Insurance Company of 
\merica. From an adverse judgment and order, defendant appeals. 

Judgment and order reversed, and a new trial ordered. 

Argued before Lazansky, P. J., and Young, Carswell, Tompkins, and Davis, 
VJ. 

Ralph Earl Prime, Jr., of Yonkers, for appellant. 

Myron J. Shon, of Yonkers, for respondent. 

Per Curiam. 

{1] Judgment and order of the City Court of Yonkers reversed on the law and 
the facts and a new trial ordered, costs to appellant to abide the event, on the 
ground that the prima facie case made by the plaintiff, by the offering of the 
policy in evidence, was overcome when substantial evidence was offered by the 
defendant to the effect that the age of the insured was eleven years greater than 
that stated in the policy. Potts v. Pardee, 220 N. Y. 431, 433, 116 N. E. 78, 8 A. 
L. R. 785. The plaintiff offered no further evidence, as she might have done by 
showing the age of the insured by competent witnesses and by information ac- 
quired in the family prior to the insured’s taking out the policy. Wigmore, Evi- 
dence (2d Ed.) §§ 222, 660; Jones, Evidence (1913) § 300: Commonwealth vy. 
O’Brien, 134 Mass. 198; Winter v. State, 123 Ala. 1, 26 So. 949; St. Louis South- 
western R. Co. of Texas v. Bowles. 32 Tex. Civ. App. 118, 72 S. W. 451; L. R. A. 
1918A, 685, note 168. Evidence on this subject, in order to rebut documentary 
evidence, must be reasonably strong and convincing. Hartshorn y. Metropolitan 
Life Ins. Co., 55 App. Div. 471, 67 N. Y. S. 13; Bowen v. Preferred Accident Ins. 
Co., 68 App. Div. 342, 74 N. Y. S. 101. 


CINQUINO v. METROPOLITAN LIFE INS. Co. 
Supreme Court, Appellate Division, Fourth Department. March 24, 1932. 
256 New York Supplement 207. 


INSURANCE. 

Whether insured had been attended by physician for serious disease or com- 
plaint within two years within exception of policy held for jury, 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

\ppeal from Supreme Court, Herkimer County. 
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Action by Vincenzo Cinquino, as administrator of the estate of Rosina Cin- 
quino, deceased against the Metropolitan Life Insurance Company. Judgment 
for plaintiff, and defendant appeals. 

Keversed, and a new trial granted. 

Argued before Sears, P. J., and Taylor, Edgcomb, Thompson, and Crosby, JJ. 

Lee, Brenrian & Bastow, of Utica (Earle C. Bastow, of Utica, of counsel), 
for appellant. 

Fred J. O'Donnell, of [lion, for respondent. 

Per Curiam. 

Plaintiff’s intestate made no warranties or representations preliminary to the 
execution and delivery of the insurance policy. However, the policy contained 
certain conditions, the violation of which would render the policy unenforceable 
One of these conditions was the following: “The company assumes no obligation 
prior to the date hereof if before the date hereof the insured has within two years 
before the date hereof been attended by a physician for any serious disease or 
complaint.” Plaintiff introduced the policy and letters of administration in evi- 
dence, made formal proof of the death of the insured, and rested. The defendant 
presented testimony to the effect that on February 18, 1925, a physician attended 
the insured at her home; that she was sick; that she was immediately moved to 
the hospital in an ambulance; that he attended her at the hospital four or five 
times the same day, and visited her several times a day during her stay at the 
hospital, which ended on February 21st, when she was taken back to her home; 
that he visited her daily at her home from February 21st to April 10th; that he 
diagnosed her condition; that she was sick; and that he prescribed for her. Dur- 
ing all of this period, the insured was confined to her bed and was unable to sit 
up. Plaintiff interposed objections based on his privilege to all questions relat- 
ing to the physicial condition of the assured on the date of the policy, and at the 
time of her physician’s visits, and of the cause of her death. Travelers’ Ins. Co 
v. Pomerantz, 246 N. Y. 63, 158 N. E. 21. The policy was issued February 1, 
1927, and the insured died April 19, 1927. The court directed a verdict in favor of 
plaintiff under the objection and exception of defendant. We are of the opinion that 
in that state of the record a fair jury question was presented as to whether or 
not decedent had been attended by a physician “for any serious disease or com- 
plaint” within two years before the date of the policy. We do not deem it 
necessary that the jury should be furnished the name’ of the disease or the nature 
of the complaint to authorize it to find “seriousness” within the fair contempla- 
tion of this policy. The judgment appealed from should be reversed on the law, 
and a new trial granted, with costs to the appellant to abide the event. 

Judgment reversed on the law, and new trial granted with costs to the ap- 
pellant to abide the event. All concur. 


HORAN v. PRUDENTIAL INS. 3. CO. OF AME RICA. 
Superior Court of Pennsylvania. March 5, 1932. 


159 Atlantic Reporter 69. 
1. INSURANCE. 

Death resulting from natural and probable consequence of insured’s act is 
not “accidental” within insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

INSURANCE. 

On question whether injury was result of accidental means within policy, 
whether one intentionally exposes himself to risk is usually question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. 

Evidence that insured was walking on sidewalk after midnight looking into 
windows and ran away from watchman, who shot insured, eld not to establish 
death was not “accidental” within policy. 

Evidence did not establish that death was not accidental within in- 
surance policy, since it did not indicate that insured was doing any 
voluntary act which reasonable prudence would have pronounced danger- 
ous, but that he was endeavoring to escape from, rather than to provoke, 
an encounter. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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INSURANCE. 

Where issue was whether insured’s death was accidental, evidence that 
watchman in shooting insured believed he was acting in self-defense held properly 
rejected. 

Evidence was properly rejected, since it was for trial judge, sitting 
without a jury, to determine whether death was result of accidental 
means independent of watchman’s motive when he fired fatal shot, and 
since killing could not be justified on ground of self-defense, in that 
actual imminent peril of life, or of great bodily harm, or reasonable 
belief thereof by watchman without means of escape, justifying taking of 
life in self-defense, did not exist. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

Appeal from Municipal Court, Philadelphia County; Leopold C. Glass, Judge. 

Action by Hubert J. Horan, Jr., guardian of the estate of Joseph Stefanovicz, 
a minor, against the Prudential Insurance Company of America. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Linn, Gawthrop, Cunningham, Bald- 
rige, and Stadtfeld, JJ. 

Frederick J. Shoyer and Kendall H. Shoyer, both of Philadelphia, for ap- 
pellant. 

Hubert, J. Horan, Jr., and John F. Corcoran, both of Philadelphia, for ap- 
pellee. 

BALDRIGE, J. 

This is an action on a life insurance policy. The question involved is 
whether death was the result, “directly and independently of all other causes, of 
bodily injuries, effected solely through external, violent and accidental means.” 

Shortly after midnight on November 30, 1928, a private watchman, in plain 
clothes, saw the insured, with four companions, “roaming” in an automobile in 
the neighborhood which he was guarding. He paid little attention to them 
until he saw them get out of the car at Third and South streets, Philadelphia, 
and start toward South street. He then walked to the car, looked in, and by the 
use of his flashlight, saw New York license plates lying on the front seat, al- 
though there were Pennsylvania tags attached to the car. He followed the 
men, remaining 150 feet behind them. At 220 South street, one of the group, 
later identified as the insured. walked into Levy's Sporting Goods Store doorway, 
which is about 20 or 25 feet deep with display windows on either side, containing 
lirearms, jewelry, sporting goods, etc. In a moment this man returned to the 
pavement, joined his companions, and they continued down the street to 212 
South street, where there is the same kind of a store, and the insured again 
entered the doorway; the others remaining at the curb as before. The watch- 
man walked rapidly toward them and the other four men started to run, the 
insured following behind 10 or 15 feet. The watchman shouted to them to halt, 
but instead of stopping they increased their speed, and thereupon he fired two 
warning shots in the air. By this time they turned north on Second street, and 
shortly thereafter the insured “slowed down,” partly turned, placed his hand in 
his hip pocket—then the watchman fired the fatal shot. The bullet entered his 
brain, causing almost instant death. When his body was picked up, it was dis- 
covered that he had in his hand a .32-caliber revolver. 

The learned judge below. sitting without a jury, found for the plaintiff. 

[1] There is no dispute that the insured met his death through external and 
violent means; but was it by accidental means? The answer depends on whether 
the insured culpably provoked or induced the act which resulted in his death. 
[f his death was the natural and probable consequence of his own act and should 
have been foreseen, it was not effected by accidental means. Erb v. Commercial 
Mut. Acc. Co., 232 Pa. 215, 81 A. 207. 

In Price v. Occidental Life Ins. Co., 169 Cal. 800, 147 P. 1175, 1176. cited by 
ppellant, the insured had provoked the assault which resulted in his death from 
a y belies wound inflicted by a third person. The court accordingly found that 
death did not result from accidental means. The Supreme Court, however, in 
the course of its opinion. stated: “The fact that the insured was killed by a 
bullet from a firearm discharged by another person would, standing alone, jus- 
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tify, if not require, the inference that the killing was, as to the insured, acci- 
dental. Jenkin v. Mut. L. Ins. Co., 131 Cal. 12i, 63 P. 180. But this is an in- 
ference which may be overcome by other evidence.” The court held that the 
issue was for the fact-finding body with the inference in favor of the plaintiff, 
which, there, was overcome by defendant’s testimony. 

In McKeon y. National Cas. Co., 216 Mo. App. 507 S. W. 707, the facts are 
very similar to those in the instant case. The insured, who had a criminal record, 
was driving along the streets in St. Louis, when he was recognized by four mem- 
bers of the police force. Although the officers had no warrant and had not 
seen him commit a crime, they called for him to stop. He increased the speed 
of his automobile, and then the pursuing officers fired a shot in the air. An 
exchange of shots followed, and one of them hit and killed the insured. De- 
fendant’s contention, there, as here, was that the insured’s death was not by 
accidental means within the meaning of the policy, because he culpably provoked 
or induced the act causing his death. The court held that the case was for the 
tury’s determination. See, also, Union Cas. & Surety Co. v. Harroll, 98 Tenn. 
591, 40 S. W. 1080, 60 Am. St. Rep. 873; Johnson v. London Guarantee & Acci- 
dent Co., 115 Mich. 86, 72 N. W. 1115, 40 L. R. A. 440, 69 Am. St. Rep. 549. 

_ [2, 3] Whether one intentionally exposes himself to a risk is usually a ques- 
tion of fact for the jury and not for the court, as a matter of law. Union Cas 
& Surety Co. v. Harroll, supra; Campbell vy. Fidelity & Cas. Co. of New York, 
109 Ky. 661, 60 S. W. 492; Johnson v. London Guarantee & Acc. Co., supra. 
There is no evidence that this insured was engaged in the commission of, or that 
the watchman knew that he had committed, a crime; he was not a fleeing felon 
The record does not irrefutably show that the shooting was the probable conse- 
quence of the insured’s own act. His walking on the sidewalk, looking in 
windows, and then running away from a man attired as a civilian, firing a re- 
volver, do not indicate that he was an aggressor, or that he was doing any 
voluntary act which reasonable prudence would have pronounced dangerous. He 
was endeavoring to escape from, rather than to provoke, an encounter. To sus- 
tain the appellant’s contention that the death was the natural and probable 
result of his own conduct, we must conclusively presume that he was engaged 
in the commission of a crime, which is unwarranted by the facts. Certainly the 
appellant would not have been entitled to binding instructions, if a jury had 
been sitting. We find no merit in the fifth assignment of error which complains 
of the trial judge’s refusing to find, as a conclusion of law, that “under all the 
evidence, the verdict must be in favor of the defendant.” 

The first, second, and third assignments relate to the exclusion of testimony 
that the companions of deceased had not been seen since the shooting by the 
private watchman, and that the car in which these men had been riding was 
stolen. There was no attempt to show, however, that the insured had stolen it, 
or that the watchman knew at the time of the shooting that the car was stolen. 

[4] The fourth assignment covers the rejection of evidence to prove that 
the watchman believed, when he hit the deceased, that he was acting in self- 
defense. If the watchman had been on trial, his motive may have been material 
(Com. v. Gormley, 77 Pa. Super. Ct. 298, 303), but it is not pertinent under the 
facts in this case. It was for the trial judge, sitting without a jury, to determine 
whether the death was the result of accidental means, independent of the watch- 
man’s intention or motive when he fired the last shot. Whatever induced the 
watchman’s actions, death may have been due to accidental means within the 
provisions of the policy, at least if it was not the result of misconduct on the 
part of the insured and was unforeseen by him. Cooley’s Brief on Insurance, 6th 
Vol. (2d Ed.) p. 5246. Under the watchman’s testimony, when he fired, the 
‘sured was from 50 to 75 feet distant, moving in the opposite direction. The 
killing of this man, not known to be a felon, could not have been justified on the 
ground of self-defense alone. There must be actual imminent peril of life. or 
of great bodily harm, or a reasonable belief, founded on facts as they appear 
at the time, without means of escape, to justify the taking of a life. Com. ¥ 
Mitchka, 209 Pa. 274, 58 A. 474. We can see no substantial error in excluding 
this testimony. 
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We have examined the other assignments of error, and find them without 
merit. 
Judgment affirmed. 


JOSEPH v. NEW YORK LIFE INS. CO. 
Superior Court of Pennsylvania. March 5, 1932. 
159 Atlantic Reporter 67. 
1. INSURANCE. 


Bankrupt’s mere delivery, unindorsed, of life policy in which wife was bene- 
ficiary to trustee, could not divest her interest (2 Comp. St. N. J. 1910, p. 2850, 
§§ 38, 39). 

(For other cases, see Insurance, Dec. Dig. § 587. 

2. INSURANCE. 

Bankrupt’s mere delivery, unindorsed, of life policy in which wife was bene- 
ficiary, to trustee, did not make policy part of estate (2 Comp. St. N. J. 1910, p. 
2850, §§ 38, 39). 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. 

Notwithstanding trustee produced unindorsed life policy wherein bankrupt’s 
wife was beneficiary, insurer by paying surrender value to trustee could not 
preclude wife’s later recovery; policy remaining effective when husband died (2 
Comp. St. N. J. 1910, p. 2850, §§ 38, 39). 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Court of Common Pleas, No. 3, Philadelphia County; William 
C. Ferguson, President Judge. 

Action by Bessie Joseph against the New York Life Insurance Company. 
From an adverse judgment, defendant appeals. 

\ffirmed. 

Argued before Trexler, P. J., and Keller, Linn, Gawthrop, Cunningham, and 
Baldrige, JJ. 

A. G. Dickson, of Philadelphia, for appellant. 

Charles Green, of Philadelphia, for appellee. 

TREXLER, P. J. 

This suit in assumpsit was brought by Bessie Joseph against the New York 
Life Insurance Company, claiming as beneficiary under a policy of insurance in 
the sum of $2,000 on the life of her husband, Leonard L. Joseph, who until his 
death was a resident of Camden, N. J. 


On October 29, 1929, while the policy was in force, Joseph was adjudged a 
bankrupt, and a trustee in bankruptcy was appointed. Joseph claimed his ex- 
emption, and certain articles to the amount provided by law were allotted to him. 
The policy of insurance in question was turned over to the trustee by the at- 
torney for the bankrupt. The trustee thereupon demanded of the bankrupt the 
cash surrender value of the policy which was refused, the trustee then turned 
the policy over to the insurance company, which canceled it and paid the trustee 
the cash surrender value. 

On December 8, 1930, the insured died, and, if the attempted cancellation is 
ineffective, the extension of the life of the policy under its terms carried it beyond 
the date of the death of the insured. The widow of Joseph and the beneficiary 
under the policy, claiming that all of the above transaction between the trustee 
and the company was unauthorized and of no effect, brought this suit to recover 
the amount of the policy. The case is presented on the pleadings, the lower 
court having entered judgment against the defendant for want of a_ sufficient 
affidavit of defense. 

[1] The act of Legislature of New Jersey, P. L. 1902, p. 422, § 38 (2 Comp. 
St. N. J. 1910, p. 2850, § 38), provides that the beneficiary’s rights in an insur- 
ance policy shall be superior to those of creditors and of representatives of the 
insured, with a proviso as to premiums paid in fraud of creditors. Section 39 oi 
the same act (2 Comp. St. N. J. 1910, p. 2850, § 39) provides: “Every policy of 
life insurance made payable to or for the benefit of a married woman, or after 
its issue assigned transferred or in any way made payable to a married woman, 





1240 The Insurance Law Journal, Vol. 78 [June, 1932 


or to any person in trust for her or for her benefit, whether procured by herself, 
her husband or by any other person, and whether the assignment or transfer is 
made by her husband or by any other person, shall inure to her separate use and 
benefit, and to that of her children, according to the terms and provisions of the 
policy or assignment, subject to the above provisions relating to premiums paid in 
in fraud of creditors.” 

Appellant admits “that under the law of New Jersey a policy of insurance 
payable to the wife of a bankrupt is exempt and that, if proper claim for ex- 
emption had been made by the bankrupt for the setting aside of this policy as 
exempt, it would have been duty of the Trustee in Bankruptcy to recognize the 
exemption and to have set it aside for the benefit of the bankrupt and his wife.” 

[2, 3] We are at a loss to see how the mere physical transfer of the policy 
without any indorsement to the trustee in bankruptcy can affect the rights of 
the wife or divest her interest in the policy. Insured may have had the right to 
change the beneficiary or to surrender the policy, but it is very apparent that 
he did neither. The policy never became part of the bankrupt’s estate. The in- 
surance company had no warrant by reason of the policy being produced to pay- 
the surrender value to the trustee. It is argued that they had a right to rely upon 
ithe official act of the trustee, but it was not within his official duty to interfere 
with the rights of the beneficiary under the policy. Anything that he might 
do could not deprive the wife of her right nor estop her in the asertion of it 
after the death of her husband. It would seem that there is no reason to cite 
authority in support of this statement. The lower court refers to Farmer Coal 
& Supply Co. v. Albright, 90 N. J. Eq. 132, 106 A. 545; Anderson v. Broad St. 
National Bank, 90 N. J. Eq. 82, 105 A. 599; In re Louis Pinals, Bankrupt (D. C.) 
38 F.(2d) 117, 15 A. B. R. (N. S.) 646. 

We are all of the opinjon that the judgment should be affirmed. 


McGUIRE v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Tennessee. Feb. 13, 1932. 
46 Southwestern Reporter (2d) 53. 
INSURANCE. 

Death of insured from pistol shot wound received while perpetrating rob- 

bery held not “accidental,” within double indemnity provision of life policy. 
The death was not “accidental,” within double life policy providing 

that if insured sustained bodily injuries solely through external, violent, 
and accidental means, resulting, directly and independently of all other 
causes, in insured’s death, insurer would pay accidental death benefit 
equal to face amount of insurance then payable at death, since one 
breaking into store or residence at night for purpose of committing 
robbery, as reasonable man, should foresee death or injury might result. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

Appeal from Circuit Court, Davidson County; A. B. Neil, Judge. : 

Action by Virgil McGuire against the Metropolitan Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Affirmed. - y 

C. H. Rutherford, James W. Rutherford, and C. H. Rutherford, Jr., all of 
Nashville, for plaintiff in error. 

G. S. Moore, of Nashville, for defendant in error. 

McKinney, J. 

There is involved in this controversy the double indemnity provision of life 
insurance policy for $241.70, which is as follows: 

“Upon receipt of due proof that the Insured, after attaining age 15 and 
prior to attaining age 70, has sustained, after the date of this policy, bodily 
injuries, solely through external, violent and accidental means, resulting, directly 
and independently of all other causes, in the death of the Insured within ninety 
days after the date of such bodily injuries while this Policy is in force, and 
while premiums are not in default beyond the grace period specified in this 
Policy, the Company will pay in addition to any other sums due under this Policy 
and subject to the provisions of this Policy an Accidental Death Benefit equal 
to the face amount of insurance then payable at death, except that if such 
bodily injuries are sustained by the Insured while employed in or on the premises 
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of any open pit or underground mine, or are sustained by the Insured while 
on or about the premises or right of way of any railroad company while the 
Insured is following the occupation of gang, track, or roadway laborer, track 
walker, yard, freight, or mixed train brakeman or flagman, then the Accidental 
Death Benefit shall be only one-half of the face amount of insurance then pay- 
able at death. In any case, the amount of the accidental Death Benefit shall be 
reduced by the amount of any Disability Benefit which has become payable 
under this Policy on account of the same injuries as resulted in death.” 

The case was heard upon a stipulation of facts. After reciting that the 
insured, Herschell McGuire, and his three confederates had robbed several stores 
‘n Nashville on the night in question, it contains the following statement: “That 
they left and went to 28th Avenue North, and Clifton Pike, about 10 o'clock, 
the same night for the purpose of robbing another Hill’s Grocery Store at that 
place; that they robbed the store, Herschell McGuire taking the money out of 
the cash register; that while they were robbing the store two police officers 
came running up and started shooting without saying anything; and that Hers- 
chell McGuire shot at the officers twice; that Morton Smith also shot twice at 
the officers. The officers shot at Herschell McGuire two or three times; that 
Herschell McGuire received a pistol shot wound from one of the officers while 
the robbery was being perpetrated; that the wound was in the left breast; that 
he was taken to Vanderbilt Hospital that night, where he died as a result of said 
pistol shot wound.” 

Upon these facts can it be said that the killing was accidental? It is con- 
ceded that it was not if the act in which the insured was engaged (robbing the 
store) was such as that he might have reasonably anticipated that he would be 
shot if detected; or as stated by this court in Mutual Life Ins. Co. v. Distretti, 
159 Tenn. 138, 144, 17 S.W.(2d) 11, 12: “If, however, he [insured] voluntarily 
and intentionally did a thing from which, as a reasonable man, he foresaw or 
should have foreseen that death or injury might result, such death or injury was 
not an accident.” 

In 14 R. C. L. 1257, it is said: “The test seems to be, Did the insured ap- 
preciate that, by doing the act, he was putting life and limb in hazard?” 

We hold that there one breaks into a store or residence at night for the 

purpose of committing robbery, he, as a reasonable man, should foresee that 
death or injury may result. It is a question of the state of mind of the offender, 
and, in our opinion, in such circumstances he expects to be shot if detected. For 
that reason he usually goes armed, so that if discovered he can kill instead of 
being killed. When a person discovers a burglar in his store or residence, he 
does not attempt to arrest him. Knowing his desperate character and habit of 
going armed, he shoots without warning, and to kill. 
_ It is argued, however, that since officers are forbidden from shooting another 
in making an arrest, unless their lives are endangered, the insured had no cause 
to believe that these officers would shoot him rather than place him under arrest. 
a the first place, so far as appears from the record, these officers may have 
fired after being shot at, in which event the killing would not have been acci- 
dental. Mutual Life Ins. Co. v. Distretti, supra. In the second place, it does not 
appear that insured knew that his discoverers were officers. The stipulation does 
not show that the lights were burning. 
Circumstances might arise where the rule invoked would be given effect, 
hut the facts in this case are too meager to justify the court in making an excep- 
tion to the general rule announced above. This was the view entertained by the 
trial court before whom the case was tried without the intervention of a jury. 
Whether a sound public policy would permit a recovery in the circumstances 
of et is a question which was not raised and which we find unnecessary 
to decide. 


The judgment of the trial court will be affirmed. 


HALL v. ACACIA MUT. LIFE ASS’N. 
Supreme Court of Tennessee. Feb. 13, 1932. 
46 Southwestern Reporter (2d) 56. 


1. INSURANCE. 


f langugage of proof of disability clause is ambiguous respecting its appli- 
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cation to future premiums or company’s monthly payments, insured receives bene- 
fit of doubt. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Insurer’s agreement to waive future premiums and to make monthly pay- 
ments held to require furnishing to insurer before default in payment of premium 
satisfactory proof of insured’s disability. 

Policy provided that insurer agreed to waive future premiums as same 
became due during total and permanent disability; to make certain 
payments during such disability until policy became payable by death or 
maturity; provided, proof was furnished insurer before default in pay- 
ment of insured’s total and permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. INSURANCE. 

That insured was sick when premium fell due held not to excuse noncom- 
pliance with policy requiring proof of disability before default. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


Appeal from Chancery Court, Shelby County; D. W. D. Haven, Judge. 

Suit by Waverly B. Hall against the Acacia Mutual Life Association. From 
a dismissal of his bill, complainant appeals. . 

Affirmed. 

L. E. Lamb, of Memphis, for appellant. 

Sivley, Evans & McCadden and John B. Snowden, II, all of Memphis, for 
appellee. 

CHAMBLIss, J. 

The company issued to Hall a life policy, August 1, 1927. The August 
premium was not paid in 1929, but an extension agreement was made by which 
payment of this premium was extended to February 1, 1930, Payment was not 
them made, but it was tendered February 14th and receipted for conditionally 
only. Reinstatement was later rejected and the payment refused and returned. 

The policy carried a total and permanent disability rider, and the contro- 
versy on this appeal arises under this rider. The stipulated facts show that Hall 
became disabled on or about January 2, 1930, and was not in physical and mental 
condition to attend to business from that date, and not until after February 1st, 
when his policy lapsed under its terms for failure to pay the premium extended 
to that date. Construction of the following clauses of the disability rider is call- 
ed for, and is determinative of this suit: 

“In consideration of an additional annual premium of $12.80, payable at the 
same time and under the same conditions as the regular premium under the 
above numbered policy, the Acacia Mutual Life Association hereby agrees: 

“To waive the future premiums as the same became due during total and 
permanent disability ; 


“To pay the member an income of Fifty and No/100 ($50.00) dollars each 
month during total and permanent disability, until the policy becomes payable by 
death or maturity; provided, 


“The member, or if he is incapacitated, his personal representative, furnishes 
the Association at its Home Office, before default in the payment of premium, 
satisfactory proof of the member’s total and permanent disability (as defined be- 
low), and provided further that such disability originated after the policy to which 
this agreement is attached became effective and before the anniversary of said 
policy nearest the member’s sixtieth (60th) birthday, subject to all of the fol- 
lowing terms and conditions :” 


The company insists that the agreement (1) to waive future premiums 
(which in this case would include the premium due and unpaid February Ist), 
and (2) to make monthly payments, is subject to the expressed proviso that, 
“The member, or, if he is incapacitated, his personal representative, furnishes 
the Association at its Home Office, before default in the payment of premium, 
satisfactory proof of the member’s total and permanent disability,’ etc. The 
rider further recites that “benefits” start from the date proof is received at the 
home office. 
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The theory of appellant is thus stated on his brief: The Total and Per- 
manent Disability Agreement is reasonably susceptible to the construction that 
the requirement to file proof of disability only refers to, and qualifies only the 
second paragraph containing the agreement to pay an income during disability, 
and therefore does not refer to, and qualify the first paragraph, containing the 
agreement to waive premiums during total and permanent disability.” 

Appellant also sets up waiver, based on the alleged knowledge and conduct of 
the company’s agents; but we think there is no substantial basis under the stip- 
ulated facts for this contention. 

[1] Is the language of the rider “reasonably susceptible to the construction 
that the requirement to file proof of disability,” before default in the payment 
cf premiums, “only refers to and qualifies only” the agreement of the company 
to make the monthly payments? Under well-established rules, if the language 
is ambiguous in this regard, the insured is entitled to the benefit of the doubt. 
Life Ins. Co. v. Galbraith, 115 Tenn. 471, 91 S. W. 204, 112 Am. St. Rep. 862; 
laue v. Grand Fraternity, 132 Tenn. 233, 177 S. W. 941, L. R. A. 1915F, 1056, Ann. 
Cas. 1917A, 376; Bank of Commerce & Tr. Co. v. Life Ins. Co., 160 Tenn. 551, 560, 
26 S.W.(2d) 135, 68 A. L. R. 1380. 

[2] It will be seen that: “The Association hereby agrees: To waive * * * ; 
to pay * * * ; provided, the member, or, if he is incapacitated,’ thus covering 
that contingency, furnishes, before default, “satisfactory proof,” etc. Apt punctu- 
ation is employed consistent with the view that the proviso qualifies both features 
of the agreement. We have one sentence not intermediately closed by a period 
marking completion of the thought being expressed, carrying notice that it is 
incomplete without the qualifying proviso. One must read through the sentence 
to find its full and expressly qualified meaning. 

This construction is obviously supported by reason. It could not be con- 
templated that the agreement to waive future premiums was being made without 
qualification of some character. Certainly such a waiver could not be expected 
to become effective without some notice, proof, or demand of some kind, or at 
some time. The reader of this sentence would not be justified in reason in 
stopping at the semicolon at the end of the line, “To waive the future premiums,” 
etc. and looking no further to find how the sentence continues, and upon what 
conditions the assumption by the company of his premium liability is to become 
effective. 

Now it must be conceded that the company’s obligation to make the monthly 
payments during disability does not arise until the conditional proofs are sup- 
plied; and we can see no sound reason why this same conditional requirement 
should not relate to the obligation to waive; that is, in effect, to pay for the 
‘nsured his future premiums. ’ 


[3] In the light of the construction which we have given the language in 
the policy now before us, holding that the proviso qualifies both elements of the 
agreement on the part of the company, Walters v. Life Ins Co., 159 Tenn. 541, 
20 S.W.(2d) 1038, 1039, is in point. In that case the court held that, when the 
insured files proof of total permanent disability, his liability for future premiums 
ceases and the right to monthly indemnity accrues. It was therein held that the 
insured was not relieved of payment of the premiums until the notice of disability 
had been given. Wolfe v. Mutual Life Ins. Co., 3 Tenn. App. 199, is to the same 
effect. 

We find nothing in the opinion in Bank of Commerce & Tr. Co. v. Life Ins. 
Co., 160 Tenn. 551, 26 S.W.(2d) 135, 68 A. L. R. 1380, in conflict with this view. 
{n that case the effect of the thirty-day grace period provided for following the 
due date of the premium was considered and protection was held to be extended 
over this thirty-day period. It was held that the policy contained no provision 
for notice to the insurance company of disability in order to work a waiver of 
all future premium payments. 


_ Appellant also makes the question. that the requirement of proof of disability 
before default is not to be enforced where it appears that the insured became 
incapacitated by his illness to give notice to the company, or comply with the 
requirements as to proof of disability. In Wolfe v. Mutual Life Ins. Co., supra, 
it was directly held that the assured is not excused by the fact that he was 
sick when the premium fell due, and authorities directly in point are therein cited. 
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While this court does not appear to have passed directly upon this particular 
question, the authorities generally seem to sustain the holding in Wolie y. 
Mutual Life Ins. Co., supra. See Pieiffer v. Ins. Co., 174 Ark. 783, 297 S. W. 
847, 54 A. L. R. page 600. In the note in 54 A. L. R. 611, and also in the note 
in 15 A. L. R. 318, other authorities will be found. 


The learned chancellor dismissed the bill, and finding no error, his judgment 
is affrmed. 


FIRST TEXAS PRUDENTIAL INS. CO. v. LONG. No. 1535—5850. 
Commission of Appeals of Texas, Section A. Feb. 24, 1932. 
46 Southwestern Reporter (2) 297. 
2. INSURANCE. 


Penalties and attorney’s fees for nonpayment of life policy after loss de- 
pended on both demand and nonpayment within time prescribed by statute (Rev. 
St. 1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

3. INSURANCE. 

Under life policy, holder had no right to demand payment until proofs of 
insured’s death were received, by insurer as regards liability for penalties and 
attorney’s fees (Rev. St. 1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4. INSURANCE. 

One claiming penalties and attorney’s fees under statute providing therefor 
on nonpayment within stated time after demand must come strictly within  sta- 
tute (Rev. St. 1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Action by Ella M. Long against the First Texas Prudential Insurance Com- 
pany. To review a judgment of the Court of Civil Appeals [28 S.W.(2d) 220], 
affirming a judgment of the district court for plaintiff, defendant brings error. 

Affirmed in part and reversed in part, and judgment rendered for defendant 
on part of plaintiff’s claim. 

Templeton, Brooks, Napier & Brown, of San Antonio, for plaintiff in error. 

Horace E. Wilson, of San Antonio, and W. S. Ethridge, of Bandera, for 
defendant in error. 

Critz, J. 

This suit was instituted in the district court of Bandera county, Tex., by 
Ella Margaret Long, against First Texas Prudential Insurance Company on a 
policy of ltfe insurance issued by the company on the life of Charles Edward 
Long, now deceased; Mrs. Long, surviving wife, being the beneficiary. Mrs. Long 
prevailed in the district court, where a judgment was rendered in her favor for 
the face of the policy, $2,000, together with 12 per cent. penalty and a $500 attor- 
ney fee. Judgment was also rendered for $35.52 excess premium and 6 per cent. 
interest. This judgment was affirmed by the Court of Civil Appeals. 28 S.W. 
(2d) 220. The company brings error. 

[1] By proper assignments, the company contends that the evidence shows as 
a matter of law that the insured made certain alleged false representations re- 
garding the condition of his health in his application to the company for the policy, 
and hecause the evidence shows as a matter of law that he was not in sound 
health at the time the policy was delivered. The policy contains a provision that 
it does not take effect until delivered to the insured while in good health and 
condition. We have carefully examined the statement of facts touching these 
matters, and, in our opinion, there is evidence in the record of such legal proba- 
tive force as to sustain the judgment of the trial court. The Court of Civil Ap- 
peals has exercised its jurisdiction to pass on the sufficiency of such evidence, 
and its jurisdiction is final on such matters. 

[2] By proper assignment, the insurance company contends that the Court 
of Civil Appeals erred in affirming the judgment of the district court against it 
for penalties and attorney fees. Under the record before us, this assignment 
should be sustained. 

As we understand the record, the only demand made on the company by the 
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holder was a proof of death made on the blanks furnished by the company. The 
statute providing for the payment of penalties and attorney fees is article 4736, 
R. C. S. 1925, which reads as follows: “In all cases where a loss occurs and the 
life insurance company, or accident insurance company, or life and accident, 
health and accident, or life, health and accident insurance company liable therefor 
shall fail to pay the same within thirty days after demand therefor, such com- 
pany shall be liable to pay the holder of such policy, in addition to the amount of 
the loss, twelve per cent damages on the amount of such loss together with rea- 
sonable attorney fees for the prosecution and collection of such loss.” 

It will be noted that the above statute provides that a failure to pay a life 
insurance company within thirty days after demand renders the company liable 
for a penalty of 12 per cent. and a reasonable attorney fee. Under the plain terms 
of the statute, the penalty and attorney fee are not payable, unless and until the 
making of demand and the lapse of thirty days thereafter without payment. 
The company renders itself liable for the penalty and attorney fee if it fails to 
pay the policy within thirty days after the demand, but, if it pays within such 
time, it is not liable, even though such demand be made. It takes both demand and 
the failure to pay within thirty days to justify the collection of the penalty and 
attorney fees. 

|3] A reading of the policy discloses that the agreement to -pay is based on 
the receipt by the company at its home office of due proofs of the death of the 
insured. Under this provision of the policy, no right to demand payment within 
the meaning of the statute exists in the beneficiary until the proofs of death 
have been made and received by the company. It follows that the statute pro- 
viding for a penalty of 12 per cent. and a reasonable attorney fee to be paid by 
the company for failure to pay the policy within thirty days after demand con- 
templates that the demand shall be made as a condition precedent to the right 
to collect the penalty and attorney fees, and further it certainly contemplates that 
the demand shall be made at a time when the beneficiary has the right to make 
the same. No such right exists unless and until the proofs of death have heen 
made and received by the company. Of course, in a case where the company 
repudiates its liability and refuses to furnish blanks on which to make proof of 
death, the beneficiary may then make his demand for payment, and, if such 
payment is not made within thirty days thereafter, the penalty and attorney fee 
are collectible. Int. Trav. Ins. Co. v. Powell (Tex. Civ. App.) 196 S. W. 957. 

[4] The statute above quoted is highly penal in its nature. Such statutes are 
strictly construed. It follows that one claiming under it must bring himself 
strictly within its provisions. Mutual Life Ins. Co. v. Ford, 103 Tex. 522, 131 
S. W. 406, 408; Nat. Life Ins. Co. v. Mouton, 113 Tex. 224, 252 S. W. 1040 
(Com. App. Opinion Approved); North Western Life Assur. Co. v. Sturdevant, 
24 Tex. Civ. App. 331, 59 S. W. 61 (writ ref.); Am. Nat. Ins. Co. v. Collins, 
149 S. W. 554 (Tex. Civ. App.); Gen. Accident, Fire & Life Assur. Corp. v. 
Lacy, 151 S. W. 1170 (Tex. Civ. App.); American Nat. Life Ins. Co. v 
Hollingsworth, 189 S. W. 792 (Tex. Civ. App.); Int. Trav. Ass’n v. Powell, 
196 S. W. 957 (Tex. Civ. App.) ; Nat. Casualty Co. v. Mahoney, 296 S. W. 335 
(Tex. Civ. App.) 

We have carefully examined the briefs filed by counsel for Mrs. Long, and 
they cite no authorities in conflict with those cited by us. Furthermore, no au- 
thorities are cited by the Court of Civil Appeals in the instant case for its 
holdings to the effect that the proof of death was a sufficient demand. 


The exact question here involved was before our Supreme Court in Mutual 
Insurance Co. v. Ford, supra. We quote the following from the opinion in that 
case: “We concur with the Court of Civil Appeals in holding that under the 
facts in this case there was no such ‘demand’ made upon the insurance company 
as is contemplated by article 3071, Rev. St. 1895. The statute is highly penal and 
must be strictly construed. Mrs. Ford forwarded proofs of death to the insurance 
company on the forms which the company furnished her, and shortly thereafter 
the company notified her that it would not pay the policy. Thereupon she brought 
this suit. It appears, therefore, that there was really no statutory ‘demand’ made 
by Mrs. Ford upon the insurance company. Northwestern Life Assur. Co. v. 
Sturdivant, 24 Tex. Civ. App. 331, 59 S. W. 61; Security Co. v. Hallum, 32 
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Tex. Civ. App. 134, 73 S. W. 554; Penn Mutual Life Ins. Co. v. Maner, 101 
Tex. 562, 109 S. W. 1084.” 

We recommend that so much of the judgments of the district court and 
Court of Civil Appeals as awards Mrs. Long recovery for the face of the policy, 
$2,000, excess premiums paid, $35.52, and 6 per cent. interest on such amounts, 
be affirmed; but that so much of said judgments as allows recovery of 12 pet 
cent. penalty and an attorney fee of $500 against the insurance company be re- 
versed and here rendered for the insurance company. 

Cureton, C. J. ; 

Judgments of the district and court of Civil Appeals affirmed in part and 


in part reversed, and judgment rendered for plaintiff in error, as recommended by 
the Commission of Appeals. 


SHAW v. PRUDENTIAL INS. CO. OF AMERICA. No. 23172. 
Supreme Court of Washington. Feb. 19, 1932. 
8 Pacific Reporter (2d) 431. 
INSURANCE. 

In action on life policies based on insured’s absence for more than seven 
years, admitting testimony concerning conversations with defendant's agents 
showing oral agreement not alleged in pleadings, to pay policy if premiums were 
continued seven years, jeld prejudicial error, and not cured by formal ruling to 
strike. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Parker, Millard, and Beeler, JJ., dissenting. 

En Banc. 

Appeal from Superior Court, King County; Otis W. Brenker, Judge. 

Action by Bridget E. Shaw against the Prudential Insurance Company of 
America. From a judgment for plaintiff, defendant appeals. 

Reversed, with instructions. 

See, also, 158 Wash. 43, 290 P. 694. 

S. A. Keenan and Bundy & Swall, all of Seattle, for appellant. 

John F. Dore, of Seattle, for respondent. 

Beats, J. 

During the month of February, 1914, defendant wrote a policy of insurance 
upon the life of Henry J. Shaw in the sum of $1,000. Approximately two years 
later defendant wrote a second policy on Mr. Shaw’s life, also in the sum of 
$1,000. The policies were payable to the plaintiff, Bridget E. Shaw, the wife of 
the insured, who brought this action seeking recovery thereon. In her com- 
plaint plaintiff alleged the issuance of the policies; the payment of all premiums 
thereon; the fact that Henry J. Shaw and plaintiff were husband and wife; that, 
during the month of December, 1921, Mr. Shaw left his home; that he never 
returned thereto; and that he had never been heard of since. Plaintiff further 
alleged that she had made a thorough search for her husband, without discover- 
ing his whereabouts. The action was instituted during the month of April, 1929, 
plaintiff relying upon the legal presumption that her husband was dead; he hav- 
ing been absent and unheard of for over seven years. 

By its answer defendant admitted the issuance of the insurance policies and 
the payment of all premiums due thereon, but denied that the insured, Henry 
J. Shaw, was dead. The action was tried to the court sitting with a jury; the 
sole issue being the question of whether the insured was dead or living. The 
jury returned a verdict in favor of the plaintiff for the full amount sued for, and 
from a judgment entered upon this verdict, defendant appeals. 

This action was before us upon a prior appeal taken by defendant from an 
order granting plaintiff's motion for a new trial, after a jury had returned a 
verdict in favor of defendant (Shaw v. Prudential Ins. Co., 158 Wash. 43, 290 
P 694), this court holding that the trial court correctly ruled that the jury had 
been erroneously instructed. In the opinion the law governing the particular 
situation here presented was clearly declared. 


Appellant urges several assignments of error, and argues the same under 
five classifications: First, errors in law occurring at the trial and excepted to 
by appellant; second, misconduct of the trial court; third, misconduct of counsel 
for respondent by which appellant was deprived of a fair and impartial trial; 
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fourth, insufficiency of the evidence to justify the verdict, and that the verdict 
is against the law and contrary to the evidence; and, fifth, that the trial court 
erred in overruling appellant’s motion for a new trial. We shall commence the 
discussion of the assignments of error rather in inverse order. 


In regard to the fourth group of assignments of error, we are satisfied that 
the legal evidence presented by respondent was sufficient to carry her case to 
the jury and to support a verdict in her favor. 

A more serious question is presented by the assignments of error compris- 
ing the third group. Respondent, while on the stand testifying as a witness on 
her own behalf, stated that about two years after her husband’s departure she 
called on the resident agent of appellant, taking with her the policies of insur- 
ance here in suit, for the purpose of discussing matters concerning the same and 
her future course of conduct in regard thereto. In his opening statement to the 
iury, counsel for respondent had stated that respondent had advised appellant’s 
agent of the fact that her husband had left home and had been missing for two 
years, and had requested advice as to what she should do in connection with 
the policies of insurance, and that appellant's agent then informed her that if 
she would pay the insurance premiums for a further period of five years, making 
scven years in all, appellant, if Mr. Shaw were still absent, would then pay to 
respondent the face value of the policies, and that, relying upon this advice, 
respondent paid the premiums upon the policies up to the time of the institu- 
tion of this action. The trial court and appellant’s counsel were therefore ad- 
vised as to what respondent expected to prove in connection with her conversa- 
tion with appellant’s agent, and, after respondent had stated that she called at 
the office maintained by appellant counsel for appellant called attention to the 
issues, aS raised by the pleadings, and stated an objecticn to the introduction of 
any testimony along the line above indicated, whereupon respondent’s counsel 
made the following statement: “The purpose of the testimony is to show that 
within two years we gave notice to start a search, and we have been unable to 
find him. It is a circumstance that goes to show that the man is dead. In 
cther words, it goes to show our good faith in the matter, that we did not wait 
seven years and demand payment, that we went to them as soon as we were 
satisfied ourselves, within two years after his departure, and asked them what 
we should do about it. And it shows that they had knowledge at all times for 
a period of four years that he had gone and they had an opportunity to make a 
search for him.” 

[1, 2] The trial court indicated its opinion to the effect that respondent 
could show that she had notified appellant of her husband’s absence, in which 
view the court was correct, but indicated that the matter of the payment of the 
premiums was covered by respondent’s allegation and appellant’s admission that 
all premiums had been paid. Respondent’s counsel, in stating his avowed pur- 
pose in offering testimony as to respondent’s conversation with appellant’s agent, 
excepting from this statement the remarks of respondent’s counsel in his open- 
ing address to the jury, kept within the bounds of competent testimony, and 
court and counsel were entitled to rely upon counsel's statement and to assume 
that neither respondent herself nor her counsel would undertake to enlarge 
these bounds, without making some statement or propounding some question 
which would afford appellant an opportunity to be heard as to the admissibility 
of testimony along other lines. After narrating the conversation between her- 
‘elf and appellant’s agent, this question was propounded to respondent by her 
counsel, “Did you have any talk with Mr. Wayne about keeping up the pay- 
ments?” to which respondent replied: “No. But there was a Mr. Coleman and 
a Mr. Rice who were the agents, and they came out to the house and took my 
money for the policies. So I asked Mr. Coleman or Mr. Rice, and they both 
‘old me that at the end of seven years if I kept it up I could have my claim paid.” 
_ Appellant’s counsel then objected to respondent's statement on the ground 
that the matter was not covered by the pleadings, and, after some argument back 
and forth, the following occurred: 

“The Court: You may strike out that portion of it. 

“Q. You did keep up the payment of those premiums right along, did you? 

Yes, with their assurance of payment. 


‘Mr. Keenan: I move that that be stricken out. 
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“The Court: That part may be stricken out.” 

[3] Respondent did not, in her pleadings, attempt to allege any agreement 
between herself and appellant to the effect that, if she paid the premiums due 
on the policy for seven years, appellant would then pay her the face value there- 
of; nor was anything of the sort even suggested in her complaint. Any such 
matter was, then, completely without the issues, and no such testimony as was 
given by respondent concerning her conversations with appellant’s agents should 
have been admitted. The testimony was highly prejudicial, and was testified to 
by respondent herself in response to questions propounded to her by her own 
counsel after appellant had clearly stated its contention that no such testimony 
should be received, after respondent’s counsel had excluded all such testimony 
from his statement of the scope of the testimony which he proposed to intro- 
duce, and after trial court had intimated its opinion that the matter of the pay- 
ment of the premiums was fully covered by the pleadings. It is true that the 
court ruled that some portion of respondent’s testimony be stricken, but we are 
satisfied that the quite formal ruling of the court in this connection was not suf- 
ficient to correct the error occasioned by the testimony of respondent above re- 
ferred to. 

Respondent called as a witness one H. C. Ritzman, who testified that he 
had read in the morning paper some reference to the trial of the case, and that 
he thereupon voluntarily went to court and advised respondent’s counsel, with 
whom he was not acquainted, as to certain facts within his knowledge; the wit- 
ness having worked as Mr. Shaw’s assistant for about a year and a half prior 
to the latter’s disappearance. After testifying as to the length of time he worked 
under Mr. Shaw, the following occurred: 

“QO. I will ask you if you know where and when he died? A. He was sup- 
posed to have died in China. 

“Mr. Keenan: I object to the witness giving any suppositions. 

“Mr. Dore: In this case this woman makes an investigation and it bears out 
the presumption we are going to prove. We are going to prove by this witness 
that he does know where and when Shaw died. 

“The Court: It is not what he supposes. It is what he knows. 

“QO. What did anybody tell you about him? 

“Mr. Keenan: I object to that. He cannot come here and testify as to what 
somebody else knows about it. 

“Mr. Dore: You mean he cannot in this kind of a case? 

“Mr. Keenan: No, he cannot in this kind of a case. 

“Mr. Dore: There is a presumption that this man’s absence being unexplain- 
ed for seven years. that he is dead. It is permissible to show what letters she 
got from people. That has gone in. 

“Mr. Keenan: This man may show any letter he has bearing on the subject. 

“Mr. Dore: He was going to prove what people told him who were present 
when he died. 

“Mr. Keenan: You cannot prove death that way. 

“The Court: Objection sustained. 

“OQ. Well, I will ask you if you communicated or had conversation with per- 
sons who were present at the time that Henry J. Shaw came to his death. 

“Mr. Keenan: I object to that for the same reason, supposition upon sup- 
position. That would not be evidence. If he died in some place they can easily 
find out whether he died there or not. 

“Mr. Dore: No, he could not. This man died in China. We are going to 
prove by a man who was there that told him that he saw him die. I make the 
offer. 

“The Court: Objection sustained. 

“Mr. Dore: I will make the offer to show by this witness that this witness 
has information from a man who was present that Shaw died and where he died. 

“Mr. Keenan: I object to that. It is hearsay, and incompetent, irrelevant 
and immaterial for any purpose. 

“The Court: Objection sustained. 

“Mr. Dore: That is all Mr. Pitzman.” 


It will be noted that the first question propounded by respondent’s counsel 
was entirely proper and called for a simple answer, “Yes” or “No.” The answer 
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made by the witness was not responsive to the question and clearly indicated 
that the witness had no knowledge concerning the matter of Mr. Shaw’s sup- 
posed death, save possibly hearsay statements, which were incompetent as tes- 
timony in the case on trial. Appellant’s counsel stated his objection, and the 
court announced the correct rule to the effect that the knowledge of the witness, 
not his suppositions, should be the subject-matter of the inquiry. Notwith- 
standing this statement of the court, respondent’s counsel asked the witness, 
“What did any one tell you about him?” to which question, after some discus- 
sion, the court sustained appellant’s objection. Respondent’s counsel then pur- 
sued the matter further, as hereinabove set forth, and, in the course of the dis- 
cussion, stated: “* * * This man died in China. We are going to prove by a 
man who was there that told him (the witness) that saw him die. I make the 
offer.” The court sustained appellant’s objection, and respondent’s counsel re- 
stated the same matter in slightly different form, to which another objection 
interposed on behalf of appellant was sustained. Assuming that respondent’s 
counsel was not to blame for the first unresponsive, irrelevant, and incompetent 
answer given by the witness, the conduct of respondent’s counsel in pursuing 
the matter after the court had ruled the testimony incompetent, in stating, in 
the presence of the jury, “This man died in China,” and that respondent proposed 
to substantiate that statement by the testimony of the witness to the effect that 
some one had told the witness of the death, was grossly improper. If counsel, 
after the court had ruled, was of the opinion that such testimony was admis- 
sible the matter should have been presented by way of an offer of proof in the 
absence of the jury. The answer of the witness and the subsequent statements 
of respondent’s counsel were erroneous and highly prejudicial. 

Appellant complains of an instruction of the trial court, to which, however, 
appellant preserved no sufficient exception. The law of the case is clearly laid 
down in the opinion of this court on the prior appeal, above referred to, and we 
see no occasion for the further prolongation of this opinion. 

In accordance with the rule laid down in the case of State v. Tweedy (Wash.) 
5 P.(2d) 335, and the authorities therein cited, a new trial should be granted. 
The judgment appealed from is reversed, with instructions to the trial court to 
crant appellant a new trial. 

Tolman, C. J., and Main, Mitchell, Holcomb, and Herman 

Parker, J. 

I dissent, I think that whatever error there may have been was amply cured 
and rendered without prejudice by the plain rulings of the trial court. 

Millard and Beeler, JJ., concur with Parker, J. 


TJ., concur. 


9 Jd 


HOUSTON v. NEW YORK LIFE INS. CO. No. 
Supreme Court of Washington. Feb. 16, 1932. 
8 Pacific Reporter (2d) 434. 
5. INSURANCE. 

Whether applicant omitted information regarding consultation with physician 
who advised appendicitis operation with intent to deceive held for jury (Rem. 
Comp. Stat. § 7078). 

Evidence showed that applicant omitted to inform insurer, in answer 

to question whether he had consulted physician within 24 months, of a 
consultation with a physician regarding a soreness of about 10 days’ dur- 
ation in the right lower quadrant of the abdomen, not preceded by any 
previous attacks, and that physician diagnosed a mild acute attack of ap- 
pendicitis, and advised an operation; that applicant did nothing further 
concerning any appendicitis affliction he may then have had until after 
insurer had reinstated the policy, when a successful appendicitis operation 
was performed, and that applicant died one year subsequent to the opera- 
tion, of a disease of the heart. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

6. INSURANCE. 

No misrepresentations in negotiation of policy by insurer will avoid policy un- 

less made with intent to deceive (Rem. Comp. Stat. § 7078). 
For other cases, see Insurance, Dec. Dig. § 256[2].) 
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7. INSURANCE. 

Falsity of applicant’s representations, applicant’s intent to deceive, and whether 
insurer’s hazard was materially affected by misrepresentations, are usually for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

8. INSURANCE. 

Whether applicant’s failure to disclose consultation with physician, who ad- 
vised operation because of one “mild acute attack of appendicitis,” affected ac- 
ceptance of application, was fact question. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

9. INSURANCE. 

Evidence of appendicitis operation performed upon insured after granting of 
application wherein insured concealed that doctor had advised operation held com- 
petent upon issue whether insured intended to deceive insurer (Rem. Comp. Stat. 
§ 7078). 

Evidence was competent for consideration of jury in determining 
whether the ailment was at the time of the consultation in fact serious 
and whether insured considered it serious, and so knowingly, falsely ans- 
wered a question in the application with intent to deceive insurer. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

10. INSURANCE. 

Upon issue whether applicant concealed consultation with physician wherein 
appendicitis operation was advised with intent to deceive insurer, instruction de- 
fining “temporary disorders” and “serious diseases” held proper (Rem. Comp. 
Stat. § 7078). 

Instruction that a “slight or temporary ailment or disorder” is one 
that is merely temporary in its appreciable effect on the general health or 
continuance of life, yielding readily to medical treatment, while a “serious 
illness or disease” is such a one as has or ordinarily does have a permanent 
or detrimental effect on the system, although it does not necessarily refer 
to an illness or disease that is dangerous, was proper, since it was essen- 
tial to the ascertainment of whether insured intended to deceive insurer 
that the jury find whether the answer given by insured was false, whether 
the applicant deemed his ailment a serious or a temporary one, and whether 
the ailment was or was not a serious ailment. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 

11. INSURANCE. 

Whether applicant’s concealment of consultation with physician who advised 
appendicitis operation was material held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Beals, J., Tolman, C. J., and Mitchell, J., dissenting. 

En Banc. 

Appeal from Superior Court, King County; Wm. J. Steinert, Judge. 

Action by Laura A. Houston against the New York Life Insurance Company, 
in which defendant filed a cross-complaint. Judgment for plaintiff, and defendant 
appeals. 

Affirmed. 

Wright & Catlett, of Seattle, for appellant. 

John L. Corrigan, of Seattle, for respondent. 

MILLARD, J. 

This is an action by the beneficiary thereunder to recover upon a reinstated 
life insurance policy. To the insured, late husband of the plaintiff beneficiary, the 
defendant company on April 8, 1927, issued its policy of life insurance. Because 
of nonpayment of the annual premium due July 16, 1927, the insurance lapsed. On 
October 18, 1927, the plaintiff's husband signed an application, reading as follows, 
for reinstatement of the policy: 

“1. Are you now, to the best of your knowledge and belief, in the same condi- 
tion of health as you were when this policy was issued? (If not give details.) 
Ans. Yes. 

“2. Within the past twenty-four months have you had any illnesses or have 





Life] Houston v. New York Life Ins. Co. 1251 


you consulted or been treated by any physician or physicians? (If so, give full 
details including nature, date and duration of each illness, the name of each phy- 
sician, and the dates of consultation or treatment.) Ans. April 1, 1927, one week 
with grippe. Dr. Ellis, Ketchikan, made one call. 

“3. Has any company or Insurer, within the past 24 months, examined you 
either for, or in anticipation of, an application for life insurance, or for the rein- 
statement of life insurance, without issuing or reinstating such insurance? (If so, 
give name of each Company or Insurer.) Ans. No. 

“If the evidence of my insurability is satisfactory to the Company and it has 
received all sums the policy requires to be paid for reinstatement, then, and not un- 
til then, said policy shall be deemed reinstated. If said policy is not so reinstated, 
I agree to accept return of all sums paid in connection with this application, with- 
out interest. 

“T hereby certify that the foregoing answers are full, complete and true, and 
agree that the Company believing them to be true shall rely and act thereon.” 

The defendant company approved the application and reinstated the policy. 
On November 27, 1928, the insured died of a disease of the heart. Due proof of 
death was furnished to the company. The company, claiming it had discovered 
that the insured falsely answered the above-quoted questions in his application for 
reinstatement of the policy, and that the insured so answered with intent to de- 
ceive, refused on February 5, 1929, to pay the insurance. The company tendered 
to the plaintiff the amount of the premiums paid upon the policy from the time 
it was reinstated. The tender was refused by the plaintiff, who thereupon com- 
menced an action to recover upon the policy. Trial of the cause to the court and 
a jury resulted in verdict in favor of the plaintiff. The defendant’s motion for 
judgment notwithstanding the verdict was granted. On plaintiff's appeal the 
judgment of dismissal was reversed and the cause remanded with direction to the 
superior court to pass on defendant’s alternative motion for a new trial. Hous- 
ton v. New York Life Insurance Co., 159 Wash. 162, 292 P. 445. The motion for 
a new trial was denied and judgment entered on the verdict in favor of the plain- 
tiff. The defendant has appealed. 

[1] Contending that the court was without authority to settle and certify a 
second statement of facts, respondent has interposed a motion to strike the state- 
ment of facts. 

The present appellant, following the entry of the judgment after denial of 
its motion for a new trial, served and filed a new statement of facts. It was, ex- 
cept for the incorporation therein of exceptions taken by the present appellant to 
certain instructions given to the jury, an exact copy of the statement of facts pre- 
pared by the respondent on her appeal from the judgment of dismissal. Houston 
v. New York Life Ins. Co., 159 Wash. 162, 292 P. 445. 

This was not violative of the rule (section 388, Rem. Comp. Stat.) that only 
one statement of facts can be “settled or certified after the rendition of the final 
judgment in the cause.” The former appeal was prosecuted by the present re- 
spondent from the final judgment of dismissal. That judgment was reversed. The 
present appeal is from another and final judgment entered on the verdict in favor 
of the respondent. Though the facts are the same, there are two different and 
distinct judgments; hence it was the right of the appellant to propose a statement 
of facts (though literally a copy of the statement of facts in the former appeal) 
and incorporate therein all of the exceptions of which it now seeks to avail itself. 
3eing a respondent on the prior appeal, the now appellant could not then urge the 
errors of which it now complains on this appeal. There was not any necessity for 
the present appellant to then by proposed amendments have included in the state- 
ment of facts the exceptions to the instructions. 


“If, upon an appeal by one party, upon the judgment roll, the judgment is re- 
versed and judgment ordered entered upon the findings in his favor, the other party 
may, by an appeal upon a proper record, present for consideration exceptions ta- 
ken by him on the trial of the action.” Lambert v. Bates, 148 Cal. 146, 82 P. 767, 


4608 


“As it is only when, upon the second appeal, the record presents the same 
matters, either of fact or of law, upon which the determination of this court was 
rendered at the former appeal, that that determination is held to be final, it fol- 
lows that if there is presented upon the second appeal a different state of facts, or 
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any errors that were committed by the trial court which were not presented i 
the former record, this court is at ‘liberty to consider them as fully as though ses 
sented upon a first appeal. In case, therefore, the respondent upon the first ap- 
peal shall afterwards appeal from a judgment rendered against him upon a second 
trial, in which the same errors were committed as were committed at the first 
trial, he will not be precluded from having them considered by this court, even 
though the effect thereof should be a reversal of the second judgment, and indi- 
rectly a determination by this court that the first judgment of the court below 
should have been in his favor. 

“Section 650, Code Civil Proc., provides that a party who desires to have the 
exceptions taken at a trial settled in a bill may, within 10 days after receiving no- 
tice of the judgment, prepare a draft thereof, and have the same settled by the 
judge. A judgment is the final determination of the rights of the parties to an 
action or proceeding, and, as there can be only one final judgment in an action, if 
for any reason a judgment that has been entered is vacated, and another judgment 
entered in lieu thereof, this last judgment becomes the only one in the case, and 
the notice of its entry is the point of time from which the right to have a bill of 
exceptions settled begins to run. For this purpose there is no distinction between 
a judgment rendered by the trial court upon its original determination of the 
cause, and a judgment which it enters in obedience to the direction of this court 
after an appeal; and a judgment entered by it in obedience to such direction has 
no greater sanctity upon an appeal than if it had been entered under the direction 
of this court to try the cause anew, and render a judgment in accordance with 
the opinion of this court. If, in either case, any errors have supervened prior to 
the entry of the judgment, and which conduced thereto, that were not presented 
in the record upon the former appeal, ‘this court is not precluded from their exam- 
ination. If the findings of fact upon which the judgment rests are based upon evi- 
dence that was improperly admitted, the party against whom the judgment was 
rendered is entitled to have those errors corrected. The statute permits an appeal 
from a judgment by any party who is aggrieved thereby, and it also permits him 
to have any exceptions taken at the trial which he desires incorporated in the bill 
of exceptions settled by the judge. It also makes all bills of exceptions taken and 
filed a part of the judgment roll (Code Civil Proc. § 670), and requires the ap- 
pellant to bring to this court, upon an appeal from the a a copy of the 
judgment roll (Code Civil Proc. § 950). If, upon such appeal, there are found 
in the record matters which were not determined upon the former appeal, he has 
the right to be heard thereon. * * * The present case * * * presents a bill of ex- 
ceptions containing matters directly affecting the findings of fact upon which the 
judgment rests; and as those matters were not before the court upon the former 
appeal the ‘law of the case’ has no application.” Klauber et al. v. San Diego 
Street Car Co., 98 Cal. 105, 32 P. 876, 877. 

[2] Appellant first contends that this is an equitable cause triable to 
court without a jury; hence the court erred in denying appellant’s motion 
discharge the jury. 

Counsel for appellant argue that the allegations of the complaint as to the 
issuing, lapsing and reinstating the policy, and the allegations of payment of 
premiums, death of the insured, etc., having been admitted by the answer, there 
was no issue of fact to be tried by a jury, and section 314, Rem. Comp. Stat., 15 
not applicable; that appellant’s cross-complaint for the rescission of the rein- 
statement of the policy and its cancellation was an independent equitable action 
which, under section 315, Rem. Comp. Stat., should have been tried to the court 
without a jury. 

The pertinent statute reads as follows: ; , 

“An issue of fact, in an action for the recovery of money only, or of specific 
real or personal property shall be tried by a jury unless a jury is waived, as 
provided by law, or a reference ordered, as provided by statute relating t 
referees.” Section 314, Rem. Comp. Stat. 

“Every other issue of fact shall be tried by the court, subject, however, to 
the right of the parties to consent, or of the court to order, that the whole issue, 
or any specific question of fact involved therein, be tried by a jury, or referred. 
Section 315, Rem. Comp. Stat. 

The respondent commenced a law action for recovery (of money) upon 
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policy of insurance. She demanded a jury trial and paid the jury fee. The ap- 
pellant pleaded as a separate and affirmative defense and by way of cross- 
complaint the alleged fraud (false and misleading statements by the insured in 
his application for reinstatement of the policy of insurance) of the insured, and 
prayed for the rescission of the reinstatement of the policy and cancellation of 
the policy. 

In Northern Life Ins. Co. v. Walker, 123 Wash. 203, 212 P. 277, 282, we said 
that “the filing of such a cross-complaint in a law action under our Code practice 
is in substance the same as commencing a suit in equity seeking similar relief.” 
We held, however, that where the beneficiary under a policy of life insurance 
commences a law action for recovery upon the policy the beneficiary cannot be 
divested of the right to have her cause submitted to a jury by the defendant's 
filing of a cross-complaint for cancellation of the policy. In support of the rule 
enunciated, we cited Biermann y. Guaranty Mutual Life Ins. Co., 142 Iowa, 341, 
120 N.. W. 963, 964, which is on all fours with the case at bar. There the plaintiff 
brought an action to recover upon a policy of insurance. The insurer contested 
the action on the ground that the insured, by false statements and deceit, im- 
posed upon the insurer’s medical examiner and thus fraudulently secured from 
him a favorable report upon the application on the strength of which report the 
policy was issued. There, as in the case at bar, the insurer prayed for a re- 
scission and cancellation of the policy and contended that the court erred in 
refusing to try the matters alleged in the cross-complaint as in equity. On appeal 
the court held that where a court of law has obtained jurisdiction of a con- 
troversy involving an alleged fraud, if the remedy appears to be adequate and 
complete, equity will not interfere. The court said: “Error is assigned upon the 
refusal of the court to separate the issues, and try the matters alleged in the 
cross-petition as in equity, before proceeding with the main action. It would 
hardly seem necessary to go into extended argument to demonstrate the unsound- 
ness of this claim. The defendant has been brought into a court of law to answer 
to an action upon its contract. If that contract had been procured by fraud or 
false representations, such fact was a full, complete, and perfect defense to the 
action, and, if that defense was made good, the policy would be deprived of all 
vitality as fully as could have been accomplished by a decree in equity formally 
canceling it. The appropriate law issue for that purpose had already been joined, 
and was waiting trial before the cross-bill was filed. Generally speaking, equity 
has no jurisdiction where there is an adequate remedy at law. 16 Cyc. 30. Of 
course, there is a certain field in which Jaw and equity are said to have con- 
current jurisdiction, and this jurisdiction includes a class of cases growing out 
of alleged accident, mistake, or fraud. But even in this common field courts of 
equity, though recognizing the existence of their jurisdiction, are generally re- 
luctant to exercise it where the remedy at law appears to be adequate and com- 
plete. Gorman v. Low, 2 Edw. Ch. (N. Y.) 324: Robinson v. Chesseldine, 5 II. 
[4 Scam.] 332; Hales v. Holland, 92 Ill. 494; Knight v. Hardeman, 17 Ga. 253. 
This court has held that equity will not entertain an action to rescind a contract 
for mistake, unless it appears that an injury will result for which the aggrieved 
party will have no adequate remedy at law. Morse v. Beale, 68 Iowa, 463, 27 
N. W. 461. So, too, where a court of law has already obtained jurisdiction of 
a controversy involving an alleged fraud, equity will not interfere. Nash v. 
McCathern, 183 Mass. 345, 67 N. E. 323; Eaton v. Trowbridge, 38 Mich. 454; 
Sweeny v. Williams, 36 N. J. Eq. 627. To sustain the position of the appellant 
herein would be to sanction a practice by which the plaintiff in every action upon 
an insurance policy, or, indeed, upon every simple matter of contract, may be 
deprived of his constitutional right to have his cause submitted to a jury.” 

Whether the deceased was guilty of the fraud alleged was a question of fact 
which, as we held in Reed v. Reeves, 160 Wash. 282, 294 P. 995, 997, was a 
question of fact which could be determined in a law action as well as in one in 
equity. In Reed v. Reeves, supra, in which is reiterated the rule in Northern 
Life Ins. Co. v. Walker, supra, we said: 

“It would thus appear that whether there was fraud would be a question of 
fact which could be determined in a law action as well as in one in equity. 
Neither equity nor a court of law can be said to have exclusive jurisdiction in 
matters of fraud. If equitable relief is sought, the case would be tried as one in 
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equity; if the remedy at law is complete and will secure to a party the whole 
right involved in a manner as just and perfect as would be attained in a court 
of equity, then the remedy at law is adequate. In 10 R. C. L. p. 288, it is said: 

“*To correct and relieve against mistakes, accidents and frauds, where the 
party has not a plain, adequate, and complete remedy at law, is and always has 
been one of the principal objects and most ordinary duties of courts of equity. 
In fact the jurisdiction of the court of equity over these matters is probably 
coeval with its very existence. These subjects, however, may sometimes arise in 
courts of law and there will be disposed of—hence, they are commonly cited as 
leading examples of a court of equity’s concurrent jurisdiction. But with cases 
of fraud, trust, or accident, when properly before it, a court of equity can 
ordinarily deal more completely than can a court of law. And, accordingly, where 
such questions are involved, a court of equity is never closed to a person unless 
the remedy at law is complete and will secure to him the whole right involved, 
in a manner as just and perfect as would be attained in a suit of equity.’ 

“In the same volume, on page 274, it is said: 

‘*The rule adopted in the great majority of American jurisdictions, however, 
is that whenever a court of law is competent to take cognizance of a right, and 
has power to proceed to a judgment which affords a plain, adequate, and complete 
remedy, without the aid of a court of equity, the plaintiff must proceed at law, 
because the defendant has a constitutional right to a trial by jury.’” 

[3, 4] The assignment that the court erred in admitting the testimony of 
witnesses as to the reputation of Mr. Houston for truth and veracity is without 
substantial merit. 

Appellant’s defense to the action was that the insured, in his application for 
reinstatement of the policy of insurance, with intent to induce the appellant to 
reinstate the policy and accept the ‘risk intentionally gave false answers. That 
the insured by untruthful answers attempted to defraud the appellant insurer. 

The general rule is, as appellant contends, that, in civil actions, evidence of 
good character is not admissible except where character is directly in issue 
However, the case at bar falls within the exception to the rule. In Rassmusson 
v. North Coast Fire Ins. Co., 83 Wash. 569, 145 P. 610, 612, L. R. A. 1915C, 
1179, the assured who was dead at the time of the trial, was charged with fraudu- 
lent acts and false swearing in his proof of loss for the purpose of securing a 
much larger recovery than that to which he was entitled. We said: “We think an 
exception should be recognized in this case where the assured died prior to the 
trial and his evidence could not be procured. The jury did not have an oppor- 
tunity to pass upon his credibility by observing his appearance upon the witness 
stand. As above stated, it was charged by appellants that he had perpetrated a 
fraud and that in doing so he had sworn to false statements set forth in his 
proofs of loss. This amounted to a substantial charge cf perjury. His denial of 
this charge could not be obtained. It seems to us that, under these circumstances, 
there was no error in permitting the plaintiff to show his reputation for honesty 
and integrity.” 


Appellant next assigns as error the giving to the jury of instructions 3, 4, 
6, and 8 

[5] The language of instruction 3, to which appellant specifically excepted, 
reads as follows: “* * * It was not in the contemplation of the parties that 
said Houston should disclose in his answer to those questions every consultation 
or treatment that he may have had from a physician irrespective of its kind or 
character.” 


1s, 


Instruction 4, insists appellant, was incorrect in that it was left to the jury to 
determine from the evidence whether the insured was at the time of the con- 
sultation suffering from a serious illness or disease, or merely a slight or tem- 
porary one, as thereafter defined. The instruction was to the effect that it was 
the duty of the jury to find whether at the time he consulted Dr. Beeson, the 
insured was suffering from a serious illness or disease or merely a slight and 
temporary one, “as I shall hereinafter define the term to you.’ The objection to 
instruction 6 is substantially the same as to instruction 4. 

Instruction & reads as follows: “T instruct you that a slight or temporary 
ailment or disorder is one that is merely temporary in its appreciable effect on the 
general health or continuance of life, yielding readily to medical treatment, whil 
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a serious illness or disease is such a one as has, or ordinarily does have, a per- 
manent or detrimental effect on the system, although it does not necessarily refer 
to an illness or disease that is dangerous.” 

On October 18, 1927, when he signed the application for reinstatement of his 
policy of insurance, Houston stated, in answer to the question whether within 
the -~ twenty-four months he had consulted or been treated by any physicians. 
‘ee 3 , 1927, one week with grippe. Dr. Ellis, Ketchikan, 

On September 6, 1927, which was within the twenty-four months’ period 
covered by the question in the application for reinstatement, Houston consulted 
Dr. Beeson at the office of the latter, who testified: “Referring to my notes, 
his complaint showed evidence of soreness of about ten days’ duration, the 
principal complaint being pain and tenderness in the right lower quadrant of the 
abdomen. His complaint was of pain and tenderness around the appendix the 
previous ten days. There was no history of any previous attacks, and the notes 
would indicate that it was of a mild nature. My diagnosis to him was a mild acute 
attack of appendicitis. * * * Advised operation.” 

Dr. Beeson’s testimony is indicative of his belief 
a “mild acute attack of appendicitis.” Houston did nothing further concerning any 
appendicitis affliction he may then have had until after the company had reinstated 
the policy. On November 14, 1927, a successful appendicitis operation was per- 
formed upon Houston. The evidence warrants the conclusion that Houston en- 
tirely recovered from that operation some months before he died on November 
27, 1928 (one year subsequent to the operation), of a disease of the heart. What 
Houston’s version was of his consultation of Dr. Beeson, or what was his view 
of the extent (a temporary ailment or serious disease) of the affliction he may 
have had at the time of the consultation, we do not know. Houston was dead, 
hence could not testify. There was testimony, however, that at the time of his 
application for reinstatement of the policy and up to the time of the reinstate- 
ment of the policy he was in general good health. There is no other evidence 
of the condition of Houston’s health or of his consulting any physician prior to 
the reinstatement of the policy, other than, as he stated in his application, that 
on April 1, 1927, he was afflicted “with grippe” and Dr. Ellis made one call. 
Clearly, then, the question whether Houston made the statement in his application 
falsely and with intent to deceive the company 
Though his statement was false, it was essential to the defense interposed by 
the appellant that Houston’s answer was made with intent to deceive. 

[6] Under our statute (section 7078, Rem. Comp. Stat.) the beneficiary’s 
right of recovery upon the policy cannot be defeated though the representations 
were false, unless it is further found that the representations were made with 
intent to deceive. Houston v. New York Life Ins. Co., 159 Wash. 162, 292 P. 445. 

The court correctly instructed the jury that 
negotiation of the insurance contract by the 
shall avoid the policy 
deceive. 


made one call.” 


that Houston’s ailment was 


was one of fact for the jury. 


no misrepresentations in the 
assured shall be deemed material or 
unless the misrepresentations were made with intent to 


The questions as to the falsity of the answers and whether they were 
made with intent to deceive being questions of fact are foreclosed by the verdict 
of the jury. 

[7] Though many persons are advised to undergo an operation, some, who do 
not follow the advice, suffer no serious consequences because of their failure 
to abide by the decision of the surgeon. Whether Houston at the time of the 
consultation was convinced that he should undergo an operation, or whether he 
deemed the soreness around his appendix a temporary disorder, we do not know. 
That an operation was later performed upon him is not conclusive that at the 
time of the consultation he decided to have an operation performed. At 


most it 
only tends to prove that an operation was necessary. 
In Ames v. New York Life Ins. Co., 154 Minn. 111, 191 N. W. 274, one of 
the grounds on which the insurer sought 


to defeat recovery was that there were 
false statements in the application. The appellant’s position in the case at bar 


is in effect the same as appellant’s attitude in that case. That is, that there is 


only one answer to the question whether the hazard it assumed was materially 


failure of the insured to disclose the consultation with the physician. 
That question, too, like the questions as to the falsity 
whether, if false, 


affected by the 


of the representation and 
is usuaily 


the representation was made with intent to deceive, 






















































































































































1256 The Insurance Law Journal, Vol. 78 [June, 1932 


one of fact for the jury. In Ames v. New York Life Ins. Co., supra, the insured 
was asked and answered questions as follows: 

“Q. Have you consulted a physician for any ailment or disease not included 
in your above answers? A. No. 

“QO. What physician, or physicians, if any, not named above, have you con- 
sulted or been treated by within the last five years, and for what illness or ail- 
ment? * * * A. None.” 


In that case the application was dated May 11, 1920. On June 27, 1920, the 
insured was operated on for appendicitis. He died June 30th. The opinion reads, 
in part, as follows: “Dr. Nauth testified that a year or more before the applicant 
died he visited him at his home on the farm and treated him for influenza. On 
examining him, he discovered tenderness in the region of the appendix and _ in- 
formed him that he might have an affected appendix. The attack of influenza 
was not serious, and the doctor did not make a second call. Later on, the ap- 
plicant came to the doctor’s office in Winona and was examined again. His 
weight was more than normal, and sugar was found in his urine. He was in- 
formed that he had diabetes and advised to diet. A week later he came again. 
There was another examination of his urine which then contained no sugar, and 
he was so informed. These are the facts upon which the first defense is based, 
and they present the close question in the case. The court read section 3527, 
G. S. 1913, to the jury, and instructed them that the statement that the applicant 
had not consulted a physician was material, and, if they found that the risk of 
loss was increased by reason of the answers to the questions above quoted, de- 
fendant was entitled to a verdict; also that, if the ailments described by the 
doctors were slight or trivial, the applicant was not required to mention them. 
Whether a misrepresentation materially affected the hazard assumed by an insur- 
ance company is usually a question for the jury. [Citing cases.] In Gruber v 
German Rom. Cath. Soc., 113 Minn. 341, i29 N. W. 581, the insured died from 
tuberculosis. He failed to disclose that he had been treated by his physicians for 
throat trouble. It was held that if the applicant consulted doctors, or was treated 
by them for temporary or trifling ailments from which serious consequences were 
not to be apprehended and from which he recovered his failure to disclose such 
consultations or treatment would not avoid the contract. In the Ivanesovich Case, 
[145 Minn. 175, 176 N. W. 502], it was remarked that whether the existence of 
hernia materially affects the hazard is, under statutes similar to ours, a jury 
question.” 

In Livingood v. New York Life Ins. Co., 287 Pa. 128, 134 A. 474, 475, the 
rule is stated as follows: “But where the misstatement has been set forth in- 
advertently, or the narrative is incomplete in detail, and was made without in- 
tention of concealing the truth, a recovery is permissible, the question of good 
faith being for the jury.” 

In Cushman v. United States Life Ins. Co., 70 N. Y. 72, the assured warranted 
the truth of his answers. He stated that he never had a disease of the liver 
The evidence disclosed that upon several occasions he had been treated for con- 
gestion of the liver and that was the malady from which he died. The court 
said: “By the questions inserted in the application, the defendant was seeking 
for information bearing upon the risk which it was to take, the probable dura- 
tion of the life to he insured. It was not seeking for information as to merely 
temporary disorders or functional disturbances, having no bearing upon general 
health or continuance of life. Colds are generally accompanied with more or less 
congestion of the lungs, and yet in such a case there is no disease of the lungs 
which an applicant for insurance would be bound to state.” 


[8, 9] The instructions are not incorrect. It is true that the physical con- 
dition of the insured would largely determine his insurability. Whether ever} 
person who had consulted a physician who advised an operation because at the 
time of the consultation the patient had only one “mild acute attack of appendi 
citis’ would be rejected, is a question of fact. If the applicant fully recovered, 
or the indisposition diagnosed as “a mild acute attack of appendicitis” was in 
fact a temporary disorder of the stomach, the application would not be rejected 
What happened afterwards—the subsequent operation—was for the consideration 
of the jury in determining whether the ailment was at the time of the consulta- 
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tion in fact serious and whether the applicant considered it serious and so know- 
ing falsely answered the question with intent to deceive the appellant. 

It was not within the contemplation of the parties that Houston should dis- 
close in his answer each and every time he consulted a physician. Temporary 
disorders or minor ailments not impairing one’s health or not tending to shorten 
life or not rendering one more susceptible to disease would not deter the insurer 
from accepting the application for insurance. At most, it is a question of fact. 

[10] It was essential (under the facts of this case) to the ascertainment of 
the fact whether the applicant’s answer was made with intent to deceive the 
appellant insurer, that the jury find: (1) Whether the answer was false; (2) 
whether the applicant deemed his ailment a serious or a temporary one; (3) 
whether, under the evidence, thé ailment was or was not a serious ailment or 
disease. It follows that it was necessary for the court to instruct the jury, which 
was correctly done, as to the meaning of temporary disorders and serious dis- 
eases. See Fishbeck v. New York Life Ins. Co., 179 Wis. 369, 192 N. W.. 170. 

In Reserve Loan Life Ins. Co. v. Root et al. 67 Ind. App. 448, 118 N. E. 
917, 918, the policy there in question provided that in the absence of fraud an- 
swers to questions in the application should only be considered representations 
The insured stated in his application that he had never consulted a doctor, when he 
had in fact consulted a physician a number of times for la grippe, sour stomach and 
heartburn. It was held that the statement of the 
fraudulent for the insured might honestly interpret the statement to mean a 
treatment for serious diseases. The court said: “This court, in a recent 
(Prudential Ins. Co. v. Sellers, 54 Ind. App. 326, 102 N. E. 894), 
to consider a similar contract and certain alleged fraudulent answers in the 
application therefor, and we there held that a question in an application, as to 
whether the applicant had been attended by a physician within three years for 
any complaint, might be honestly interpreted to mean a treatment for any serious 
disease, and that her answer that she had not, under the evidence, warranted the 
jury in finding that her answer was substantially true. In that case the injury 
was limited to three years, while in the instant case it covered applicant’s 


life, which would be only a better reason for the application of 
here.” 


insured was not necessarily 


case 
had occasion 


entire 
the principle 


In Krauza v. Golden Seal Assur. Soc., 221 App. Div. 380, 223 N: ¥. Si HS 
144, the cause of death of the insured eighteen months after the issuance of the 
insurance policy, which provided that in the absence of fraud or misstatement 
as to a material fact the policy was incontestable after the 
years, was acute pneumonia phthisis, popularly termed 
The remote cause was pulmonary 


expiration of two 
“galloping consumption.” 
tuberculosis. The defense to the action of 
he beneficiary to recover on the policy was that the applicant made misrepre- 
sentations as to a material fact in answering questions as follows: 

“Q. When did you last consult a physician, and for what? A. Never. 

Q. Give name and address of the physician who attended you. A. None.” 

The answers were untrue. The insured consulted two physicians prior to 
his application for insurance. However, there, as in the case at bar, the con- 
sultations were not respecting the disease which caused his death. In affirming 
the judgment in favor of the beneficiary, the court said: “The applicant's con- 
ultation with a physician would be material as matter of law only if the con- 
sultation were for a physical condition which left some permanent weakness or 
indicated a predisposition to serious malady. If the consultation were for a 
temporary functional disorder, without permanent effect, it might not be a ma- 
terial fact, and might not reasonably be thought, by an applicant to whom such 


a question is put as was answered by the applicant here, 


to have been within 
; ; oe 
the intent of the question. 


Blumenthal v. Berkshire Life Ins. Co., 134 Mich. 216, 96 N. W. 17, 18, 104 
‘m. St. Rep. 604, holds that it is not the duty of the insured when applying for 
insurance to advise the insurer, in answer to a question concerning his consul- 
tation with physicians, of each time he had consulted a physician for a tem- 
porary indisposition, but only of the times of consultation relative to a serious 
ailment. The court said: “The law is settled that in a representation, contained 
i an application for insurance, that the assured is in good health, or that he 
has not been subject to illness, or that he has not been attended by a physician 
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or consulted one professionally, the answer is to be construed as meaning, in 
the one case, that he has not suffered an illness of a serious nature, tending to 
undermine the constitution, and that a state of health is freedom from disease 
or ailment that affects the general soundness or healthiness of the system ser- 
iously And as to representations as to treatment by physicians, the omission 
to state a treatment by a physician for some temporary indisposition does not 
avoid the policy.” 

As aptly said in Sargent v. Modern Brotherhood of America, 148 Iowa, 600, 
127 N. W. 52, 55: “But in the interpretation of the language used in calling for 
answers and in making response to such inquiries, the courts insist upon a 
reasonable or even a liberal construction in favor of the assured, with a view 
of avoiding forfeitures on purely technical grounds. * * * Even when the inquiry 
is as to a specific ailment or disease it is to be interpreted as calling for an 
answer only where the previous attack was of a nature likely to result in im- 
yairment ot health or to indicate a constitutional difficulty which might shorten 
life. Rupert v. Supreme Court U. O. F., 94 Minn. 293, 102 N. W. 715; North 
Western Mutual Life Ins. Co. v. Heimann, 93 Ind. 24; Mutual Ben. L. Ins. Co. 
v. Daviess’ Ex’r, 87 Ky. 541, 9 S. W. 812. Accordingly, this court had held a 
negat.ve answer as to ‘spitting or coughing of blood’ was not false, unless the 
evidence showed that the applicant had been subject to spitting or coughing of 
blood in such sense as that a reasonable person might suppose some ill health or 
physical condition, affecting the desirability of the applicant as a risk, was in- 
dicated. * * * In construing questions and answers relating to prior attendance 
by physician. In response to such questions it is not necessary for the applicant 
t) disclose the occasion and circumstances of every consultation of a physician 
for temporary disability or indisposition, not amounting to a disease.” 


“As held in Donahue v. Mutual Life Ins. Co., 37 N. D. 203, 164 N. W. 50, 
L. R. A. 1918A, 300, the answers of the applicant in his application for insurance 
‘must receive a reasonable interpretation’ and ‘his answers must not be so con- 
strued as to compel him to be his own oa +: eS 

“In U. S. Health & Accident Ins. Co. Bennett's Adm’r (Ky.) not officially 
reported, 105 S. W. 433, it is said: ‘The wuiieiatiey of a statement contained in 
an insurance application depends upon whether reasonably careful and _ intelli- 
gent persons would regard the fact communicated at the time of effecting the 
insurance as substantially increasing the risk insured against.’ And then pro- 
ceeds to state: ‘A statement in an insurance application that insured had never 
had any disease or infirmity, when, in fact, he had at different times prior to 
the application suffered from slight attacks of piles, is not sufficiently material 
to invalidate the policy.’ This statement is made in view of the fact that the 
bleeding therefrom produced septicaemia and this septicaemia was the cause of 
death.” Brown y. Inter-State Business Men's Ass’n, 57 N. D. 941, 224 N. W. 
894, 896. 

It was held in Bankers’ Life Co. v. Hollister (C. C. A. 9) 33 F.(2d) 72, 73, 
that an applic ant for reinstatement of life insurance policy is not required to 
disclose the fact that he employed or consulted physicians or surgeons for slight 
or temporary ailments leaving no trace of injury to his health, such as ordinary 
colds, or inability to sleep because of occasional excessive use of intoxicating 
liquor. The appellant, the insurance company, averred that in his application 
for reinstatement of the policy the applicant falsely stated that he was in good 
health and that he had not been ill or employed a physician within five years 
prior to the time he applied for reinstatement of his policy; that at the time 
the application was made the applicant had angina pectoris. The physician who 
examined the insured on the morning of the day on which he died testified that 
he found no evidence of angina pectoris and would express no opinion as to 
the cause of his death. There was no evidence that the insured had angina pec- 
toris at any time within the five-year period. There was testimony that because 
of sleeple ssness caused by overindulgence in liquor it became necessary at times 
to give the insured a hypodermic of morphine. The court said, speaking through 
the late Judge Rudkin: 

“Of the first question and answer, little need be said. The physician upon 
whose testimony the appellant is compelled to rely candidly admitted that angina 
pectoris is a disease not capable of certain and definite diagnosis, except in pro- 
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nounced cases, and that there is usually great disagreement among physicians. 
In the present case there was but one seizure, so far as the record discloses, 
the examination was rather cursory and the patient enjoyed exceptionally good 
iealth for the remainder of his life, extending over a period of about six years. 
Other physicians differed with the one on whom the appellant relies, and in 
view of all the circumstances the court below was amply justified in finding that 
the appellant had failed in its proof. 

“Now, as to the second question and answer: The question really embodied 
three distinct questions: First, was the insured ill; second, was he injured; and, 
third, had he employed physicians or surgeons within the period of five years. 
The insured had been neither ill nor injured. To that extent, at least, the an- 
swer was true, and might he not well infer that the employment of physicians 
or surgeons related to ‘the illness or injury concerning which inquiry was made. 
Furthermore, the application must be liberally construed in favor of the insured, 
and, under the weight of authority, an applicant for insurance is not required 
or expected to disclose the fact of employing or consulting physicians or sur- 
geons for slight and temporary ailments which leave no trace of injury to health, 
such as an ordinary cold or inability to sleep because of occasional excesses, 
such as existed in this case. 37 C. J. 464 

“In Hubbard v. Mutual Reserve Life Ass’n (C. C. A.) 100 F. 719, the court 
said: ‘This rule was applied in Connecticut Mut. Life Ins. Co. v. Union Trust 
Co., 112 U. S. 250, 258, 5 S. Ct. 119, 28 L. Ed. 708, to the effect that the questions 
and answers in an application do not ordinarily concern accidental disorders or 
ailments, lasting only for brief periods, and unattended by any substantial injury 
x inconvenience, or prolonged suffering. Indeed, they must have relation to 
the rule de minimis lex non curat, and,to a sensible construction, and so they 
apply, ordinarily, only to matters of a substantial character. Therefore we ac- 
cept the proposition of the plaintiff in error with reference to the word “con- 
ulted,” found in these questions, that it might not relate to the opinion of a 
physician concerning a slight and temporary indisposition, speedily forgotten.’ 

“In Mutual Reserve Life Ins. Co. v. Dobler (C. C. A.) 137 F. 550, 556, this 
court said: 

“‘In Moulor v. Insurance Co., 111 U. S. 335, 4 S. Ct. 466, 28 L. Ed. 447, it 
was said that the application for insurance must be understood to relate to mat- 
ters which have a sensible appreciable form. In Connecticut Mut. Life Ins. Co. 
vy. Union Trust Co., 112 U. S. 250, 5 S. Ct. 119, 28 L. Ed. 708, it was said that the 
questions in an application do not require the applicant to tell every incident 
or accidental or slight disease or ailment which left no trace of injury to health, 
and were unattended by substantial injury or inconvenience or prolonged suffer- 
ing; and in Hubbard v. Mut. Reserve Fund Life Assn’, 40 C. C. A. 665, 100 F. 
719, is was held that the word “consulted,” found in such questions, did not re- 
late to the opinion of a physician concerning a slight and temporary indisposi- 
ton, speedily forgotten. Of similar import are the decisions of the Supreme 
Court of Michigan in Plumb v. Penn Mut. Life Ins. Co., 108 Mich. 94, 65 N. W. 
6ll, and the Supreme Court of Vermont in Billings v. Metropolitan Life Ins. 
Co., 70 Vt. 477, 41 A. 516, and other decisions too numerous to require further 
specifications.’ ” 

We held in Askey v. New York Life Ins. Co., 102 Wash. 27, 172 P. 887, 888, 
L. R. A. 1918F, 267, that the falsity of representations in the application for in- 
surance would not defeat the policy unless it should be further found that they 
were made with intent to deceive the insurer; that upon the insurer was im- 
posed the burden of establishing the defense of fraudulent intent; that intent 
lo deceive in misrepresenting past illness to be pneumonia when it was tuber- 
culosis, made by the applicant for life insurance, who some time later died of 
tuberculosis, was a question for the jury. We said: “The insured began to have 
trouble with his stomach and intestines in February, 1916, and had difficulty in 
retaining his food. In the latter part of May, 1916, he was operated on for 
abscess of the appendix. He never regained his health, and died in less than 
three months after the operation. Among the proofs of death presented to the 
appellant was the affidavit of Dr. Klamke, in which he stated that he treated 
the insurer for ‘tuberculosis of the lungs, first time in 1912 (1911); sent him to 
California’: that the immediate cause of his death was ‘general tuberculosis, 
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lungs, larnyx, appendix,’ for which the insured had consulted him ‘4 years ago.’ 
This affidavit of Dr. Klamke is the only evidence tending to how that the insured 
had suffered from pulmonary trouble, other than pneumonia. If in truth the 
insured had tuberculosis, there is no evidence showing that he had knowledge 
of the fact, other than the natural inference that one really suffering from such 
a disease would probably know it. Dr. Klamke was not called as a witness, 
and there is no proof that he ever informed his patient that he was suffering 
with tuberculosis. The death certificate filed by the respondent was not proof 
of any disease suffered by the insured 4 or 5 years prior to death. It constituted 
an admission by the respondent that the statement in the death certificate was 
probably true. Such statement constituted prima facie evidence which was sub- 
ject to refutation; and, even allowing it full force to establish the physical con- 
dition of the insured, it was not proof of the insured’s intent to deceive the 
company. The weight of authority is that the proof of death of an insured is 
conclusive only of the fact of death, and is merely prima facie evidence of any 
statements contained as to the past health of the insured.” 

In Brigham v. Mutual Life Ins. Co., 95 Wash. 196, 163 P. 380, 381, the appli- 
cant for insurance falsely answered the question as to whether he had consulted 
or been treated by any physician within a certain period of time. We held 
that, under section 7078, Rem. Comp. Stat.: 

“Tt is not enough under this statute to find that the representations were 
talse. It must further be found that they were made with intent to deceive. 
* * * We did not intend to hold in the Quinn Case [91 Wash. 543, 158 P. 82] 
that misrepresentation alone was sufficient, as that would be flying into the 
teeth of the statute which was referred to in the opinion, followed by this obser- 
vation: ° 

“Tn view of this statute, the only fact to be determined is whether or not 
the representations made by the applicant were made, as the court found, with- 
out intent to deceive.’ 

“This language can mean nothing else than that the intent to deceive must 
be found as a fact. This can be the only interpretation of the statute, and if it 
be assumed that the Quinn Case establishes a contrary rule, it is now departed 
irom.” ‘ 

In Hoeland v. Western Union Life Ins. Co. of Spokane, 58 Wash. 100, 107 
P. 866. we said that mere temporary disorders were not within the contempla- 
tion of the parties to an insurance contract. 

[11] It cannot be held, as a matter of law, that though the answers of 
Houston were untrue and the applicant knew them to be untrue, he intended 
to deceive the appellant when making such -untrue representations. Under our 
statute, whether the misrepresentation was material, and also whether it was 
made with intent to deceive, were questions for the jury. Those questions under 
proper instructions were by the jury resolved in favor of the respondent. 

We find no reversible error in the record; therefore the judgment should 
he, and it is, affirmed. 

Beeler, Herman, Main, Parker, and Holcomb, JJ., concur. 

Beals, J. 

In my opinion the court erred in instructing the jury, and I therefore dissent. 

Tolman, C. J., and Mitchell, J., concur in dissent. 
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FIRE 


LIGHTING FIXTURE SUPPLY CO., Inc. v. FIDELITY UNION FIRE 
INS. CO. No. 6141. 
Circuit Court of Appeals, Fifth Circuit. Jan. 23, 1932. 
Rehearing Denied Feb. 12, 1932. 
55 Federal Reporter (2d) 110. 
4, INSURANCE. 

Fixtures and improvements in store installed by tenant, including partitions, 
bins, shelves, mezzanine floor, and office inclosure, held not “immovable by nature” 
within act relating to valued fire insurance policies (Act La. No. 135 of 1900; 
Civ. Code La. Arts. 464, 2726). 

Lease stipulated that it was made for and in consideration of the 
covenants contained therein, “all of which are part of the rental, and a 
monthly cash rent. * * *” It was further provided that “all altera- 
tions and improvements to the premises, except movable business fixtures, 
must remain the property of lessor without claim for reimbursement in 
lessee.” 

(For other cases, see Insurance, Dec. Dig. § 500.) 

8. INSURANCE. 
Open policy of fire insurance is contract of personal indemnity. 
(For other cases, see Insurance, Dec. Dig. § 503.) 

9, INSURANCE. 

Under open fire insurance policy, insured is guaranteed against loss, to extent 
of insurable interest, not exceeding amount stipulated. 

(For other cases, see Insurance, Dec. Dig. § 503.) 

10. INSURANCE. 

Where betterments and improvements damaged by fire were installed by 
tenant, but would pass to owner at expiration of lease, tenant held entitled to 
recover, under fire policy, value of use only to expiration of lease. 

(For other cases, see Insurance, Dec. Dig. § 503.) 

\ppeal from the District Court of the United States for the Eastern District 
of Louisiana; Wayne G. Borah, Judge. 

_ Suit by the Lighting Fixture Supply Company, Inc., against .the Fidelity 
Union Fire Insurance Company. From the judgment rendered, the plaintiff appeals. 

Affirmed. 

St. Clair Adams, of New Orleans, La., for appellant. 

Eberhard P. Deutsch and Nicholas Callan, both of New Orleans, La.. 
appellee. 

Refore Bryan, Foster, and Walker, Circuit Judges. 

Foster, Circuit Judge. 

This is an appeal from a judgment rejecting a claim of appellant for $3,500, 
with interest, penalties, and attorneys’ fees, based on a policy of fire insurance, 
issued to it by appellee, alleged to be a valued policy under the law of Louisiana, 
Act No.. 135 of 1900, and awarding a recovery of $304.92, tendered and de- 
posited in the registry of the court by appellee. Error is assigned to the action 
of the court in directing a verdict, on which the judgment is predicated, and to 
the admission and exclusion of certain evidence. 

There is no dispute as to the material facts, which are these: Appellee was 
the lessee of a building in New Orleans, and had installed therein certain fixtures 
and improvements such as partitions, bins, and shelves, a mezzanine floor, and an 
office inclosure. They were firmly affixed to the building by nails, bolts, and 
cement, and it was impossible to take them down or remove them without doing 
them injury or without doing injury to the building. They were totally destroyed 
by fire on January 3, 1929, within the term of the policy. When destroyed, they 
had a value of $3,194.41. In addition to the policy in suit, they were covered by 
other insurance to the extent of $2,000. 

The policy in terms insured appellant against all direct loss and damage by 
fire, 1 an amount not exceeding $3,500, to these fixtures. The clause of the policy 
descri!ing the property covered is as follows: “$3,500 On betterments and im- 


for 





1262 The Insurance Law Journal, Vol. 78 [June, 1932 


provements to the leased premises consisting of Partitions, shelving, Office, mez- 
zanine floor lattice work, of the 3 Story, Slate Roof, Brick Building situated at 
No. 301 Tchoupitoulas Street, in New Orleans, Louisiana, and occupied as 
Electrical Supplies.” 

The policy contained these further clauses: 

“It is understood and agreed that the term ‘Betterments and Improvements’ 
is not to mean any fixtures or fittings that are not permanently attached to the 
building, and is to mean only such betterments and/or improvements as are not 
permitted by law or by agreement to be removed by lessee or tenant at the 
expiration of the lease. 

“The lease on the property covered hereby begins October 1, 1924, and ends 
October 1, 1929.” 


The lease expired on September 30, 1929. It contained these clauses: “This 
lease is made for and in consideration of the covenants herein contained, all of 
which are part of the rental, and a monthly cash rent,” etc.; and: “All altera- 
tions and improvements to the premises, except movable business fixtures, must 
remain the property of lessor without claim for reimbursement in lessee.” 

Act No. 135 of 1900, which need not be quoted in full, imposes a valued 
policy in all contracts of fire insurance covering property “immovable by nature.” 
The act has been construed as not applying to movables. Melancon v. Phcenix 
Ins. Co., 116 La. 324, 40 So. 718; Lake Arthur Dredging Co. v. Mechanics’ Ins. 
Co., 162 La. 1090, 111 So. 466. 

The main question presented for decision is whether improvements and hetter- 
ments put into a leased building by a tenant and firmly affixed so as to be 
practically a part of the building are to be considered immovables by nature 
within the meaning of the valued policy law. The Supreme Court of Louisiana, 
so far as we are advised, has not had occasion to pass upon this precise question. 

Appellant contends that any improvements to an existing building, whether 
put in by the owner or another, is an immovable by nature, within the meaning 
of the valued policy law, relying upon Ciy. Code La. art. 464, which provides: 
“Lands and buildings or other constructions, whether they have their foundations 
in the soil or not, are immovable by their nature.” 


On the other hand, appellee contends that, to be immovable by nature, im- 
provements to a building must be installed by the owner and not by a tenant, 
citing article 2726, Civ. Code La., which reads as follows: 

“The lessee has a right to remove the improvements and additions which he 
has made to the thing let, provided he leaves it in the state in which he received it. 

“But if these additions be made with lime and cement, the lessor may retain 
them, on paying a fair price.” 

|1, 2] The Louisiana Civil Code is to be reviewed as a comprehensive, har- 
monious statute, and not as a series of disconnected articles. Articles in pari 
materia are to be construed together. Civ. Code La. art. 17. And mere definitions 
must yield to positive enactments. Ellis v. Prevost, 13 La. 230; Egerton v. Third 
Municipality, 1 La. Ann. 437. Keeping these rules in mind, apparently conflicting 
articles, and decisions construing’ the Code, may be easily reconciled. ; 

Appellant cites Vaughn vy. Kemp, 4 La. App. 682. In that case the question 
was presented as to whether a small wooden garage built by a tenant upon leased 
property, under an agreement that it might be removed at the expiration of the 
lease, was immovable by nature so as to pass to a purchaser of the property 
under a deed conveying the land, together with all buildings and improvements 
thereon. The lease was verbal, and, of course, had not been recorded. Under 
article 506 of the Civil Code, all constructions made on the soil .are supposed 
to be done by the owner and to belong to him. Article 2266 of the Civil Code 
provides that all contracts affecting immovable property which shall not be 
recorded shall be utterly null and void except between the parties thereto. The 
court held that article 464 made no distinction between buildings erected by the 
owner and those erected by tenants or others, and held that the garage was an 
immovable and that the purchaser had received a good title to it as against the 
tenant who had erected it, but had failed to register his agreement. It is evident 
that the court construed articles 464, 506, and 2266 together so as to give effect 
to the registration law and protect a purchaser in good faith. 
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ar also cites the case of Louisiana Land & Pecan Co. v. Gulf Lumber 
Co., 134 La. 784, 64 So. 713. This was a petitory action to recover a tract of 
land with all the buildings and improvements thereon. Certain buildings were 
erected by the Gulf Land & Lumber Company on the land of one Staples, with 
his consent. In April, 1907, the Gulf Land & Lumber Company sold all its 
ee of every kind, nature, and description, wherever situated, to the defendant, 
but there was no written deed describing the buildings, nor was the agreement 
by which the buildings were erected recorded. After that, in August, 1907, Staples 
sold the land with all buildings and improvements and _ structures thereon to 
one Cage. Plaintiff deraigned title from Cage. The Supreme Cogirt discussed 
articles 464, 506, and 2266, referred to above, and held that the buildings were 
immovables, and defendant had lost title by nonregistration. Here again it is 
evident that the court construed the said articles together so as to give effect to 
those requiring registration of deeds to immovables. These two cases are the only 
ones relied upon by appellant. 

Appellee cites the case of Richardson v. Item Co., 172 La. 421, 134 So. 
decided March 30, 1931. In that case it appeared that the Item Company was the 
lessee of a building in New Orleans, and installed a sprinkling system by an 
agreement with the landlord under which it could be removed at the termination 
of the lease. The building was sold to Richardson by a deed transferring the 
land with all the buildings and improvements. He continued the lease and extended 
it at its termination, adopting the original agreement. At the termination of 
Richardson’s lease, the Item Company removed from the building and took out 
the sprinkling system. Richardson brought suit to recover the value of it, on 
the theory that it had become immovable by nature and title passed to him with 
the purchase of the property. The Supreme Court discussed article 467 of the 
Civil Code, as amended by Act No. 51 of 1912, which provides that certain fix- 
tures, otherwise movable, such as wire screens, heating systems, etc., become 
immovables by nature when put into a building by the owner thereof. The court 
also construed article 2726, above quoted, together with article 468, which declares 
inter alia that movables attached permanently to a building by the owner become 
immovable by destination. The court reached the conclusion that fixtures attached 
to a building do not become immovable unless put in by the owner. The opinion 
does not mention article 464 nor the decision in Vaughn v. Kemp, supra, but 
as Judge Odom, who had been elected to the Supreme Court, was the organ of 
the court in the writing of both opinions, we may presume that neither was 
overlooked. 

\ case analogous in its facts to the one at bar is Miller v. Michoud, 11 Rob. 
225, decided by the Supreme Court of Louisiana in 1845, but which, so far as 
we have been able to ascertain, has neither been overruled nor modified. In that 
case it appeared that buildings had been erected on leased land and then mort- 
gaged by the tenant. At that time chattel mortgages were unknown to the law 
of Louisiana, and, with one or two exceptions, not material to this case, only 
immovables subject to alienation could be mortgaged. It was contended that, by 
reason of article 464, then No. 455, but identical in terms, that the buildings 
were immovable by nature and subject to be mortgaged. In construing article 
464 (455), the court said: “Art. 455 of our Code, referred to by the appellants’ 
counsel, says that buildings, or other constructions, whether they have their foun- 
dations in the soil or not, are immovable by their nature. This is true, but they 
are immovable only in relation to the soil, with regard to the owner of the soil: 
but a in relation to the owner of the materials with which they have been 
erected. 

There are other Louisiana cases cited by appellee, but we need not review 
them, except to say that they hold that structures actually movable do not become 
immovable by nature or destination when placed upon land by one not its owner. 
oa of the rights of third persons under the registration laws arose in 
these cases. 

It is apparent that article 464, as construed by the Supreme Court of Louis- 
iana, merely creates a legal fiction, to be given effect or disregarded according to 
the facts in the case and the construction required in connection with other ar- 
ticles of the Code. There is no difference in the legal aspect between movable 
structures placed on land and movable fixtures put into a building. It may be con- 
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sidered that the court has held that fixtures installed in a building, whether firm- 
ly attached or not, are considered immovables only when placed in it by the own- 
er, unless rights of innocent third persons intervene. 

Article 473 of the Civil Code La. provides: “Things movable by their nature 
are such as may be carried from one place to another, whether they move by 
themselves, as cattle, or can not be removed without an extraneous power as in- 
animate things.” 

[3] A tenant has a right to remove fixtures placed in a leased building, wheth- 
er they or the building are damaged thereby, under the provisions of article 2726. 
As to the terfant, they are movables. 

[4] The conclusion follows that on the facts in this case the betterments and 
improvements insured were movables so long as appellant retained any interest 
in them, and the valued policy law of Louisiana has no application to the policy 
declared upon. 

[5-7] For the purpose of showing estoppel to deny that the policy as written 
was a valued policy, appellant offered to prove by the evidence of a witness, Eaves, 
a vice president of a corporation acting as general agent for Louisiana for the 
company, that a clause in the printed form had been crossed out and deleted be- 
fore the policy was issued. The clause was as follows: “It is understood and 
agreed that the assured’s interest in the value of betterments and improvements 
as covered hereby, shall be in no greater proportion than the unexpired term of 
the lease bears to the full term. of the lease, and any claim for loss or damage on 
such interest and such betterments or improvements shall be adjusted on this ba- 
S1S. 

On objection of appellee, this evidence was rejected. The policy contained 
the usual clause: “No officer, agent or other representative of this Company shall 
have power to waive any provision or condition of this Policy except such as by 
the terms of this Policy may be the subject of agreement indorsed hereon or added 
hereto.” 

The policy as written was in form an open policy, complete in itself, and un- 
ambiguous. Deletion of a clause in a printed form, before the issuance of a pol- 
icy thereon, is not equivalent to an endorsement changing the terms of the con- 
tract. It is an elementary rule of evidence that parole or contemporaneous evi- 
dence is inadmissible to contradict or vary the terms of a valid, written instru- 
ment. This rule applies to policies of insurance as well as other contracts. The 
evidence was not admissible. Northern Assurance Co. v. Grand View Bldg. Ass’n, 
183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213; Lumber Underwriters v. Rife, 237 U. 
S. 605, 35 S. Ct. 717, 59 L. Ed. 1140. 

[8-10] We come now to the question of damages. The policy was an open 
one. It is a fundamental principle that such a policy of insurance is a contract of 
personal indemnity. The property is not insured against destruction, but the in- 
sured is guaranteed against loss, to the extent of his insurable interest, not ex- 
ceeding the amount stipulated. As the betterments and improvements installed in 
the building passed to the owner at the expiration of the lease, in part consider- 
ation for the rent, appellant could not sell them, or remove them, or recover their 

value. It had no other insurable interest than the right to use_them until the ex- 

piration of the lease. Harrington v. Agricultural Insurance Co., 179 Minn. 510, 
229 N. W. 792, 68 A. L. R. 1340, and annotations; St. Paul F. & M. Ins. Co. \ 
Scheuer (C. C. A.) 298 F. 257; Macarty v. Commercial Ins. Co., 17 La. 365; 
Miller v. Michoud, 11 Rob. (La.) 225; New Orleans v. Campbell et al., Man. Un- 
rep. Cas. (La.) 47. There are some cases to the contrary, but we need not review 
them, as we believe the rule announced is supported by the weight of authority. 
It is not suggested that on this theory the amount tendered was insufficient. 

Appellant objected to the introduction of the lease and evidence tending to 
show. the sound value of the property when destroyed, but only on the ground that 
the policy was valued. From what has been said above it follows that the ob- 
jections were properly overruled. 

The record presents no reversible error. 

Affirmed. 
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PATRIOTIC INS. CO. OF AMERICA v. FRANCISCUS. No. 9170. 
Circuit Court of Appeals, Eighth Circuit. Jan. 23, 1932. 
55 Federal Reporter (2d) 844. 
1. INSURANCE. 


Breach of warranty in fire policy that building should be occupied only 
stipulated is fatal, regardless of insured’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 322.) 

2. INSURANCE. 

Landlord, regardless of knowledge, is bound by tenant’s acts violative of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 308.) 

3. INSURANCE. 

Mere recital in fire policy that premises were occupied as garage held not 
solute warranty. 

Language used, describing premises as “occupied as a garage and re- 
pair shop,” was mere recital in, connection with description of insured 
premises, and there being nothing contained in policy that policy should be 
void upon change of occupancy or use, such clause could not be said to 
be a warranty which was breached by operation of illicit alcohol still on 
insured premises. 

(For other cases, see Insurance, Dec. Dig. § 322.) 

4. INSURANCE. 

Under fire policy clause avoiding policy if hazard be increased by means 
within insured’s control or knowledge, policy is not avoided by tenant’s acts, un- 
less insured landlord knew, or by exercising ordinary care would have known 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 

5. INSURANCE. 

Whether increase of hazard by illicit still in basement was within insured 
landlord’s control or knowledge held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

6. INSURANCE. 

That insured landlord might, under lease enter premises to examine condition 
held not, as matter of law, to establish that hazard was increased by means within 
insured’s control, where tenant erected illicit still in basement. 

This clause was not intended to impose upon landlord burden of an 
insurer that hazard should not be increased under all conditions, but rath- 
er it was circumstance to be submitted to jury upon question whether 
landlord exercised ordinary cdre under situation existing, there being no 
evidence that he had actual knowledge of existence of still. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

7. INSURANCE. : 

Where, after fire, there remains standing substantial portion of building rea- 
sonably usable to advantage in reconstruction, there is no “total loss.” 

(For other cases, see Insurance, Dec. Dig. § 493.) 

8 INSURANCE. 

Fire-insured may recover for partial loss sum equal to damage done property. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

9. INSURANCE. ; ; ° 

Partial loss is ascertainable by proof of reasonable value immediately before 
and immediately after fire. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

10. INSURANCE. 

In action on fire policy, instruction stating measure of damages for partial 
loss held correct. ; 

Instruction was to effect that in estimating amount of loss, or damage 
or loss suffered, under policy, jury should ascertain from all facts and 
ircumstances given in evidence fair cash value of insured property im- 
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mediately before fire, and then from that evidence fair cash value of 
property not totally destroyed immediately after fre, and from value 
before fire subtract value after fire, and that such difference would be to- 
tal amount of loss and damage sustained. 


(For other cases, see Insurance, Dec. Dig. § 669[12].) 


11, INSURANCE. 
In action on fire policy, evidence of cost of repairs was proper as throwing 
light upon value after fire, but not as measure of value. 


(For other cases, see Insurance, Dec. Dig. § 661.) 


Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Faris, Judge. 

Suit by James M. Franciscus, as surviving trustee under the will of Jane Lind- 
say, deceased, against the Patriotic Insurance Company of America, removed from 
the state court. From a judgment in favor of plaintiff, defendant appeals. 

Reversed, and remanded for a new trial. 

George C. Willson, of St. Louis, Mo. (J. H. Cunningham, Jr., and Taylor, 
Chasnoff & Willson, all of St. Louis, Mo., on the brief), for appellant. 


Everett Paul Griffin, of St. Louis, Mo. (Allen C. Orrick, Dwight D. Inga- 
mells, and Nagel, Kirby & Shepley, all of St. Louis, Mo., on the brief), for ap- 
pellee. 

Before Van Valkenburgh, Booth, and Gardner, Circuit Judges. 

VAN VALKENBURGH, Circuit Judge. 

Appellee, as surviving trustee under the will of Jane Lindsay, deceased, was 
the holder of the legal title to a two-story brick building, with a connecting one- 
story brick building in the rear, located at 4432-34 Olive street in St. Louis, Mo. 
The buildings were insured in the total sum of $16,500, evidenced by several pol- 
icies, that of appellant being for the sum of $3,500. May 31, 1927, the property 
was leased to Mark and Jean White, passing, August 20, 1928, by mesne assign- 
ments, with the consent of the lessor, to one Wells Alexander, who was the les- 
see and occupant of the premises thereafter, and on the 24th day of December, 
1929, 

Appellant’s policy of fire insurance was issued February 19, 1929, and was to 
expire one year from that date. It was therefore in force December 24, 1929, on 
which date a fire occurred, resulting in the damages which are the subject-matter 
of this litigation. After the fire there was found in the basement a large concrete 
tank or vat, containing a large quantity of mash, copper coils, etc., forming compo- 
nent parts of an alcohol distilling plant. A sample of this mash was examined 
by the city chemist and found to contain 8.8 per cent. alcohol and 2 per cent. re- 
ducing sugar. The chemist testifies that this mash could have been distilled into 
alcohol, and “could have had no other purpose than to be run through a still and 
alcohol produced from it.” 


The premises insured, are thus described in the policy: “The brick, stone and 
iron (and additions) building, including foundations, plumbing, electric wiring 
and stationary heating, lighting, and ventilating apparatus and fixtures therein; 
also all permanent fixtures, stationary scales and elevators belonging to and con- 
stituting a part of said building, occupied as a garage and repair shop, situated at 
4432-34 Olive Street in the City of St. Louis, State of Missouri.” 

It was a condition of the policy contract “that if there be other fire insurance 
upon the property covered, this company shall be liable only for such proportion 
of any direct loss or damage caused by fire or by lightning as the amount of this 
policy bears to the whole amount of fire insurance applying, whether such other 
insurance contains a similar clause or not”; also, that the entire policy should be 
void “if the hazard be increased by any means within the control or knowledge o! 
the insured.” 

The suit upon the policy, originally brought in the circuit court of the city 
of St. Louis, was duly removed to the District Court for the Eastern District of 
Missouri. On trial appellee recovered the full amount of the policy in suit, as 
for a total loss of the buildings insured. 

The errors urged and relied upon are the following : 

1. The language of the policy describing the premises, as “occupied as a garage 
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and repair shop,” constitutes a continuing and absolute warranty, which was 
breached by the operation of an illicit alcohol still in the insured premises. 

2. The breach of such warranty is fatal to the policy, although the assured 
had no knowledge of the matter constituting the breach. 

3. A landlord is bound by acts of his tenant violative of the provisions of his 
policy. Whether the landlord had knowledge of such acts is immaterial. 

4. The unlawful operation of the still in the insured premises was an increase 
of hazard by means within the control of the insured, where the lease provides 
that lessor or his personal representatives may at all reasonable hours enter upon 
said premises for the purpose of examining the condition thereof. 

5. “Where a substantial portion of a building remains standing after a fire 
and is used, useful, and valuable in repairing the building, such building has not 
lost its identity and specific character as a building and cannot be said to be a to- 
tal loss by fire.” 

6. “In a suit on a fire insurance policy the measure of damages to a building 
damaged by fire is the difference between the value of the building immediately 
before the fire, and the value of the building immediately after the fire; and not 
the amount expended in repairing the building.” 

7. “The action of the court in refusing defendant the right to further cross- 
examine plaintiff’s expert witness, Daniel H. Kremer, relative to the value of the 
building immediately after the fire, irreparably prejudiced defendant's rights where 
said witness had made conflicting and confusing statements as to such value, and 
after a dispute had arisen between appellant’s counsel and the court in the pres- 
ence of the jury as to what said witness had stated about the matter.” 

8. Certain language of the court in reprimanding counsel for appellant in the 
presence of the jury. 

9 and 10. Certain portions of the charge of the court. 

11. “Ex parte written estimates of repair cost prepared by a contractor are 
not admissible in evidence for the purpose of supporting and corroborating such 
witness’ testimony in connection with the damages caused to the building by fire.” 

12. The court’s action in overruling appellant’s motion for judgment on the 
pleadings. 

[1-3] The first three specifications may be considered together. Specification 
No. 1 is based upon the contention that the quoted language, “occupied as a 
garage and repair shop,” constitutes an absolute warranty that the building should 
be so occupied and not otherwise, as a condition to the acceptance and continuance 
of the insurance risk. When such a warranty exists, it is fatal to the policy if 
breached, and the insured landlord is bound as stated in specifications 2 and 3. 
Connecticut Fire Ins. Co. v. Buchanan (C. C. A. 8) 141 F. 877, 881, 4 L. R. A. 
(N. S.) 758; Allen v. Home Insurance Co., 133 Cal. 29, 65 P. 138; Appleby v. 
Firemen’s Fund Ins. Co., 45 Barb. (N. Y.) 454; Kelly v. Worcester Mutual Fire 
Ins. Co., 97 Mass. 284; Edwards v. Insurance Association, 128 Ga. 353, 57 S. E. 
707,12 L. R. A. (N. S.) 484, 119 Am. St. Rep. 385, 10 Ann. Cas. 1036; Wetherell 
v. City Fire Ins. Co., 16 Gray (82 Mass.) 276; Leonard v. Northwestern Nat. 
Ins. Co., 53 App. D. C. 343, 290 F. 318; Liverpool & London Ins. Co. v. Gunther, 
1146 U. S. 113, 6 S. Ct. 306, 29 L. Ed. 575; Imperial Fire Ins. Co. v. Coos 
County, 151 U. S. 452, 14 S. Ct. 379, 38 L. Ed. 231. 

3ut such a result is based upon an express provision of the policy that it 
should become void upon putting the property to a prohibited use, or by intro- 
ducing expressly prohibited articles, such as gasoline or other inflammable 
materials, which increase the hazard of fire. For example, in Connecticut Fire 
Insurance Co. v. Buchanan, first above cited, there were two policies in suit. 
One insured a building “as a ‘normal school and dwelling’”: the other insured it, 
“occupied and only while occupied as a normal school and dwelling.” Both policies 
contained the following declaration: “If the occupants should be changed, excep 
change of occupants without increase of hazard, or if the use be changed, * * * 
it shall be held to be an election on the part of the insured to cancel said policy, 
and the said policy shall stand canceled.” : 


It is further provided that the policy should be void if the building became 
vacant and unoccupied. The provision in the policy in suit is entirely different. 
The language used is a mere recital in connection with the description of the 
insured premises. There is contained no provision that the policy shall he void 
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upon change of occupancy or use. The recital of present occupancy in this case 
is descriptive merely. We find in it no warranty such as urged by appellant, and 
no basis for the application of the rules invoked by specifications two and three. 

The contention respecting increase of hazard flows from another provision of 
the policy, which leads to the consideration of specification of error No. 4. 

[4] 4. It must be conceded: that the operation of an alcohol still in the insured 
premises was an increase of hazard. Whether it was brought about “by means 
within the control or knowledge” of the assured is the question at issue. This 
precise language, and language of similar import, has been considered in text- 
books and digests, and by courts, state and federal, in a great many cases, and 
the overwhelming weight of authority is that the landlord is not an insurer 
against the introduction of increased hazard, but that his liability depends upon 
his knowledge, or upon circumstances which, by the exercise of ordinary care and 
diligence, would result in such knowledge. Joyce on Insurance (2d Ed.) vol. 4, 
§ 2222; Couch Cyc. of Insurance Law, vol. 4, § 960c; 26 C. J. par. 239 and 268; 
Merrill v. Insurance Co. of North America (C. C.) 23 F. 245; Royal Exch. 
Assurance Co. v. Thrower (D. C. Ga.) 240 F. 811; Id. (C. C. A. 5) 246 F. 768: 
Hartford Fire Ins. Co. v. Morris (C. C. A. 6) 27 F.(2d) 508; Miller v. Union 
Assurance Soc. (C. C. A. 8) 39 F.(2d) 25; St. Paul Fire & Marine Ins. Co. v. 
Bachmann (C. C. A. 4) 49 F.(2d) 158; Bitonti v. National Liberty Ins. Co., 
96 Pa. Super Ct. 521; Mercantile Ins. Co. v. Union Stock Yards Co., 120 Ky. 
465, 87 S. W. 285; Nebraska & I. Ins. Co. v. Christiensen, 29 Neb. 572, 45 N. W. 
924, 26 Am. St. Rep. 407; Taverna et al. v. Palatine Ins. Co., 228 App. Div. 33, 
238 N. Y. S. 389; Joslin et al. v. National Reserve Ins. Co., 201 Wis. 506, 230 

711; Schaffer v. Hampton Farmers’ Mutual Fire Ins. Co., 183 Minn. 101, 
235 N. W. 618, 236 N. W. 327; Fayle v. Camden Fire Ins. Ass’n, 85 Mont. 248, 
278 P. 509; Colker v. Connecticut Fire Ins. Co., 218 Ky. 124, 290 S. W. 1073; 
Philadelphia Fire & Marine Ins. Co. v. English, ~ Ky. 785, 24 S.W.(2d) 616; 
Colker vy. Connecticut Fire Ins. Co., 224 Ky. 837, 7 S.W.(2d) 502. 

In the last case cited the Court of Appeals ‘224 Ky. 837, 7 S.W.(2d) 502, 
loc. cit. 505] held that the trial court should have given the following instruction 
as having application to the facts in that case: “If the plaintiff had, in good 
faith, rented to James Martin the sheet and metal building and Martin had in- 
stalled and operated the moonshine still therein, without the plaintiff's consent, 
and plaintiff did not know it and in the exercise of ordinary care, under the 
facts known to him, should not have known it, then same was not by means 
within his control. But if the plaintiff had not, in good faith, rented the building 
to James Martin, or if Martin installed and operated the moonshine still in it 
with plaintiff's consent, or he knew it or in the exercise of ordinary care under 
the facts known to him should have known it, then same was by means within 
plaintiff’s control.” . 

{5] In the case before us, the evidence as to the existence and operation of 
the still upon the premises was substantially as follows: Witnesses Gieseler, Fuch, 
Nelson, and Keller, testified to seeing the vat of mash and parts of the still in 
place at various dates after the fire. Witness Jokerst, who lived at 4461 Olive, 
and had a place of business at 4424 Olive, about forty feet from the insured 
premises, testified that he smelled the odor of mash coming from those premises 
from August 22, 1929, till the day of the fire. His testimony also connects the 
tenant Alexander with ownership of, or interest in, the still, by acts taking place 
after the fire. Dr. Darling, who lived at 4430 Olive street, adjoining premises, 
had smelled the odor of mash and of boiling prunes, but took no steps to find 
where the odor came from. This distilling plant was situated entirely in the base- 
ment. Witness Humphries, a contractor doing general building and repair work, 
visited the premises in the latter part of January, 1929. On his first visit he did 
not see the mash vat, although he was in the basement to inspect it for the pur- 
pose of making necessary repairs. He says: “I made a thorough inspection, but 
I did not see the vat there when made my examination. I went out there for the 
purpose of inspecting everything in the building, and after such inspection did not 
see the large concrete vat.” Later his attention was called to it. 

Hartenberger, fireman, testified that he did not smell the odor of mash at the 
time of the fire, but did at a later date. Seidal, the regular letter carrier, Collins, 
the policeman on the beat, and Chrisler, whose home is only about twenty-five 
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fect from the alley door of the Alexander garage, all testified that they had never 
smelled the odor of mash in connection with the insured premises at any time. 
Allan Morgens, assistant manager of a cleaning and dyeing company, located 
directly across the alley to the south of the insured premises, testified to the 
same effect. He was in the habit of passing through the building at 4432-34 Olive 
street, prior to the fire, three or four time daily on his way to a street car line 
passing directly in front of the Alexander garage. He was familiar with the 
smell of mash, and detected no such odor in that building. Mr. Stemmerich, rent 
collector for the Franciscus Realty Company, made frequent visits to the premises 
to collect the rent. He testified that he saw and smelled nothing to arouse his sus- 
picion. Mr. Franciscus testified that he had no knowledge of the illicit use of the 
premises, nor any information that would lead to such knowledge. During his 
examination, the following questions were asked and answers made: 

“Q. That building was not under your control, was it? A. Well, it was in 
our charge. My office was in charge of the property. Collecting rents, paying 
taxes, and placing insurance. I did not have possession of the premises. I had 
leased it to Wells Alexander, who was in possession as lessee. Mr. Stemmerich, 
our collector, collected the rents by personal call 3 or 4 times a month. 


As has been said, the illicit plant was in the basement. On the first floor the 
business of a garage and repair shop was carried on in the usual manner. From 
the foregoing evidence before the court, the question of whether increase of 
hazard was “by any means within the control or knowledge of the insured” was 
proper to be submitted to the jury. It was submitted in the following language: 

“T have said to you that, as a matter of law, the setting up and operating 
upon the premises by Wells Alexander, of an alcohol still, or what is sometimes 
called a moonshine still, or whisky still, was an increase of hazard, and that, 
other things being equal, would render this policy void and of no effect, and 
plaintiff could not recover. But there is another condition there, and that con- 
dition is that this thing must be done, this increase of hazard must be made, 
within the knowledge or control of the insured. Before you can declare this 
policy void, then, on the ground that there was a still put in there and operated 
in there, you must go further and find that this was done, either within the 
knowledge or within the control of Mr. Franciscus; that he had knowledge of it, 
or that it was within his power to have, under the circumstances, controlled it, 
prevented it, or stopped it. 


“Now, to get down to that: A thing of this sort, is in the knowledge and 
control of the insured under certain circumstances, and it is beyond, or not 
within the knowledge or control, under certain other circumstances. If you find 
that plaintiff did in good faith rent his building to Wells Alexander, that is, if 
he rented it without any collusion; rented it as an automobile, garage, automo- 
bile repair shop, or automobile paint shop, and for no other purpose, and there 
was nothing underhand existing between these two, then, of course, it was done 
in good faith; and there is no evidence whatever in this case that there was any 
sort of collusive agreement between the two, that is, no oral evidence whatever 
from the witness-stand. If, thereafter, Alexander installed and operated a 
moonshine still therein, if you find there was any, without the plaintiff’s con- 
sent, and if plaintiff did not know it, and in the exercise of ordinary care should 
not have known it, then the situation and the existence of the mash and still 
were not within plaintiff’s knowledge or control. In that event, it is no defense 
in this case that there was a still there. If, however, you find the opposite of 
that, that he knew about it, then, of course, he had knowledge of it. I say, as 
to actual knewledge, there is no proof whatever in the case. If you shall find 
that he should have known about it, under all the situation and circumstances, 
then the situation would be different; but, in order to make him liable there the 
‘est is, did he exercise ordinary care under the situation existing. He had the 
right, as the lease shows, to go in there to make repairs, but there is no evidence 
that any such investigation for that matter became necessary during the term 
that we are interested in here. He never went in there to make repairs: he 
uever went in there, personally, at all. He sent his collector there for the pur- 
pose I have already stated. 

“Now, you are to find whether, under the charge of the court, if there was 
a still there, it was within his knowledge or control. If it was, you ought to 
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find for defendant; if it was not, you ought to find for plaintiff, and that defense 
goes out of the case.” 

Counsel for appellant, in the presence of the jury, made the following ex- 
ception to the latter part of this section of the charge: “I desire to except to 
the charge further with reference to that part of the charge dealing with the 
control or knowledge of the insured, with respect to the increase of hazard, in 
that the charge specifies that the lease provides that the lessor might enter for 
the purpose of making repairs, and there was no evidence that the lessor had 
occasion to do that, while, as a matter of fact, the lease provides that the lessor 
or his legal representatives might at all reasonable hours enter upon said prem- 
ises for the purpose of examining the condition thereof, and making such repairs 
as the lessor may see fit, which I believe is a reservation of a right by the lessor 
for two purposes, rather than for the single purpose as indicated in the charge.” 

The court replied: “That is correct; you are right in that. The policy pro- 
vides as you have stated, and that will be added to the charge.” 

“Mr. Wilson: In answer to my exception, your Honor, you referred to the 
policy. I was pointing out a provision of the lease, which reads that the lessor 
may enter for the purpose of making examination and making repairs. 

“The Court: That was a mere inadvertence on the part of the Court. I 
meant lease, and not policy, gentlemen of the jury. You may consider what I 
said as amended by the word ‘lease,’ rather than the word ‘policy.’” 

[6] This exception to the court’s charge was thus fully met and satisfied. 
Counsel for appellant nevertheless insist, under this specification, that the 
presence in the lease of the provision that “the lessor or its legal representatives 
may at all times enter upon said premises for the purpose of examining the 
condition thereof,” establishes that the hazard was increased by means within 
the control of the insured because if appellee had visited the basement, as he 
had the right to do, he would have found the still, and had the power to enforce 
sts removal. We think, however. that this clause was not intended to impose 
upon the appellant the burden of an insurer that the hazard should not be in- 
creased under all conditions, but rather that it was a circumstance to be sub- 
mitted to the jury, as was done, upon the question of whether he exercised 


“ordinary care under the situation existing.” This disposes of specifications 4 
9, and 10. 


[7-11] 5 and 6.° The principles of law stated in these specifications are sub- 
stantially correct. In the a case of O'Keefe v. Insurance Co., 140 Mo. 558, 
41S. W. 922, 923, 39 L. R. 819, the following definition of total loss is given: 
“By a total loss is meant — the building has lost its identity and specific char- 
acter as a building, and become so far disintegrated that it cannot be properly 
designated as a building although some part of it may remain standing.” 


This court, in St. Paul Fire & Marine Insurance Co. Eldracher, 33 ne 
675, 681, quotes thus approvingly from Liverpool Soieeuaee Co. v. Heckman, 64 
Kan. 388, 67 P. 879: “Although some portion of the building may remain after 
the fire, yet if such portion cannot be reasonably used to advantage in the 
reconstruction of the building, or will not, for some purpose, bring more money 
than sufficient to remove the ruins, such building is, in contemplation of the law, 
a ‘total loss,’ or ‘wholly destroyed.’ ” 


The converse, then, would be true that, when there remains standing after 
the fire a substantial portion of the building which can be reasonably used to 
advantage in the reconstruction thereof, the loss is not total. In such case, 
“tne msured is entitled to recover, for a partial loss, ‘a sum of money equal to 
the damage done to the property.’ The damage done to the property is properly 
ascertainable by proof of the reasonable value of the property immediately prior 
to the fire and the reasonable value thereof immediately after the fire.” Tinsley 
v. 4Ztna Insurance Co., 199 Mo. App. 693, 708, 205 S. W. 78, 81. On this feature 
cf the case the court instructed thus: “If you shall find for plaintiff then his 
measure of damages will depend upon your further finding, of course, as to 
whether the loss was a total one, or a partial one; if, under the evidence, you 
conclude to find for plaintiff that the loss was a total one, gentlemen, then you 
are warranted in finding the amount of thirty-five hundred dollars in favor ot 
the plaintiff. In estimating the amount of loss or damage for the loss suffered, 
under the policy, you should first ascertain from all the facts and circumstances 
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given in evidence, the fair cash value of the insured property immediately before 
the fire, and then from that evidence you should ascertain the fair cash value 
of the property not totally destroyed, immediately after the fire, and from the 
value before the fire subtract the value after the fire, and that difference will 
be the total amount of loss and damage sustained.” 

We think. the court in this portion of the charge correctly stated the 
measure of damages in case oi partial loss. Evidence of the cost of repairs was 
proper as throwing light upon the question of value after the fire, but not as a 
measure of value. Tinsley v. A2tna Insurance Co., supra. 

[12] 11. We think this specification of error contains a correct statement 
of the law. The ex parte written estimate of the cost of repair was Exhibit F, 
and was submitted by appellee apparently in corroboration of, or as an addition 
to, the testimony of his witness Amber. It was not used, nor was it necessary, 
to refresh the memory of the witness. In such case the admission of an ex 
parte statement should be denied. Curry v. Lackey, 35 Mo. 389; Thomure v. St. 
Louis & San Francisco R. R. Co., 191 Mo. App. 640, 177 S. W. 708. In Johnstone 
v. Home Insurance Co. of New York (Mo. App.) 34 S.W.(2d) 1029, upon which 
appellee relies to support the admission of this exhibit, it appears that the theory 
upon which the exhibits were admitted in that case was, not to prove the cost 
of repairs, but rather to prove compliance with an appraisement requirement in 
the policy of insurance. Liability was denied because of alleged failure to com- 
ply with this provision. 

[13] 12. The form of the reply to the new matter set up in the answer of 

appellant is defective, and the reply insufficient under the Missouri Code of Civil 
Procedure, sections 779 and 780, Rev. St. Mo. 1929, as construed by the Missouri 
courts. However, it has been held that when a defendant fails to stand upon 
his motion for judgment on the pleadings, and goes to trial on the merits, he 
waives any error committed in overruling that motion. Sundmacher v. Lloyd, 
135 Mo. App. 517, 523, 116 S. W. 12; Nelson v. Wallace, 48 Mo. App. 193; Crow 
v. C. & A. Ry. Co., 57 Mo. App. 135, 138. 


[14] We come now to specifications No. 7 and 8, presenting assignments of 
error which demand serious consideration. The situation presented by these 
specifications is best understood by quotation from the record. On direct ex- 
amination the witness Kremer for plaintiff testified as follows: “As to the 
reasonable cash value of what was left there after the fire, there are two answers 
to that question. It is a liability in one instance, and in the other instance it 
would have a cash value if it was re-used to rebuild the building as it was 
originally. As it stood there and appeared in March of 1930, I would say that 
the reasonable cash value of what was there was $500.00 less than nothing. In 
other words, it would cost about that much money to remove the building. It 
had no value without making the repairs.” 

Directly thereafter, in the course of a somewhat extended cross-examination, 
the witness gave this testimony: “I would say that the actual value of what was 
remaining there at the time I examined it following the fire to be used in re- 
placing the building would be about 50 per cent. of the total. * * * The cash 
value of the whole building, prior to the fire, was somewhere between $16,000.00 
and $17,000.00. Repair work always costs anywhere from twenty-five to fifty or 
sixty per cent that it would take in building a new building. * * * The value of 
what remained there after the fire occurred for purposes of rebuilding the 
building, giving you the depreciated value, is probably $6,000.00 or $7,000,00, leav- 
ing a difference of about $9,000.00. It is pretty hard to estimate; it is somewhere 
approximately 45 per cent. or 50 per cent.” 

“Redirect Examination. 
What was the cash value of what was actually there; 
festa cash value of what was left there? 

oon Court: He has told you that; he said five hundred dollars less than 
nothing. 

“Mr. Wilson (for appellant): And he now says that it is something like six 
thousand dollars. 

“The Court: I beg your pardon, he does not. 


_ “Mr. Willson: I asked him that question. I would like to question him 
turther, then. 


what was the 
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“The Court: No, I will not permit you to question him further, I am getting 
tired of this long drawn-out lawsuit, and these questions, about a very simple 
matter. The jury heard it just like I did. 

“Mr. Willson: I misunderstood the witness, and I would like it to be 
straightened out in my own mind. I will take your Honor’s version of it. | 
know the accuracy with which your Honor makes notes about these things, and 
I am at sea as to what the witness said. 

“The Court: Well, he said it now once or twice, maybe three times, and 
that is enough. I do not care whether you understood it or not; the jury will. 

“To which action of the court, the defendant, by its counsel, then and there, 
at the time, duly excepted.” 

The complaint of appellant is, as embodied in these two specifications, that 
“the action of the trial court in affirmatively misleading the jury with an er- 
roneous statement of fact, followed by an arbitrary refusal to permit appellant's 
counsel to clarify the question by further cross-examination of the witness, was 
error highly prejudicial.” The testimony of this witness was material upon a 
crucial question in the case, to wit, whether the part of the building remaining 
after the fire had value as reasonably susceptible of being used to advantage in 
repair and reconstruction, and what that value was. The quoted testimony shows 
that the learned trial judge inadvertently fell into a serious misapprehension re- 
specting the statements of the witness, and further cross-examination, as re- 
quested, should have been permitted to clarify the situation. The charge of the 
court failed to remedy the mistake. In its charge upon the measure of damages 
and elsewhere, the rule entitling a plaintiff to recovery as for partial loss, and its 
application in the case under consideration, was not stated. The language of 
the court respecting the testimony of the witness Kremer, and his indirect rebuke 
of counsel in refusing permission for further cross-examination, was calculated 
to impress the jury with the conviction that the building was a total loss. The 
:mpression thus conveyed was so far prejudicial as to require a reversal of the 
judgment. In view of this necessary disposition of the case, we have discussed 
a number of assigned errors with the exception that such questions may be 
eliminated in a second trial of the case. The judgment is reversed, and remanded 
for a new trial, in harmony with the views herein expressed. 


GLENS FALLS INS. CO. v. BASSETT. No. 92. 
Supreme Court of Arkansas. Jan. 18, 1932. 
As Amended on Denial of Rehearing Feb. 15, 1932. 
45 Southwestern Reporter (2d) 1069. 
1. INSURANCE. sees 

Verdict for $2,750 for partial destruction of huilding covered by fire policy 
held supported. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE. 

In suit on fire policy, instruction that in measuring damages jury may 
consider difference in value between restored building and building built at one 
time without patches and repairs held erroneous, where building destroyed wa; 
not new. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

3. INSURANCE. . 

Liability of insurer asserting option to repair is identical with that of a 
builder who for a consideration paid in advance has failed to perform the 
contract to repair. 

(For other cases, see Insurance, Dec. Dig. § 595. 

Appeal from Circuit Court, Faulkner County; W. J. Waggoner, Judge. 

Suit by J. W. Bassett and another against the Glens Falls Insurance Company. 
From a judgment in favor of plaintiffs, defendant appeals. 

Reversed and remanded. 

Verne McMillen, of Little Rock, for appellant. 

C. A. Holland and George W. Clark, both of Conway, for appellees. 

SmitH, J. 
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This is a suit by appellee upon a fire insurance policy issued to him by the 
appellant insurance company to recover damages to compensate a partial destruc- 
tion of the building covered by the policy. 

An unsuccessful attempt was made to adjust the loss on the basis of the cost 
of restoration, and all the testimony in the case was devoted to the development of 
the question of the cost of this repair, and a number of building contractors 
testified on that subject. No one of them appears to have testified as to the 
difference in value between the building in its condition before the fire and its 
value after its restoration. Indeed, the estimates of cost of restoration were 
based upon plans which would have put the building in as good condition as it 
was before the fire. 

The property was purchased by appellee in 1928 for $3,000, and, as the building 
was oid, he made repairs costing about $300, which put it in good condition. 
Appellee admitted the property was more valuable at the time of its purchase 
than it was at the time of the fire, and the undisputed testimony is to the effect 
that the two lots upon which the building stands are worth not less than $1,000. 

[1] There was a verdict and judgment for $2,750, from which is this appeal, 
and it is earnestly insisted for its reversal that it is grossly excessive. We 
dispose of this feature of the case, however, by saying that, while it appears 
to be very liberal and to be based upon estimates of the complete restoration of 
the building to its condition before the fire we are unable to say that it is not 
supported by sufficient testimony. ; 

The policy sued on contained the following clause: “This company shall not 
be liable beyond the actual cash value of the property at the time any loss or 
damage occur, and the loss or damage shall be ascertained or estimated according 
to such actual cash value, with proper deduction for depreciation, however, 
caused, and shall in no event exceed what it would then cost the insured to 
repair or replace the same with material of like kind and quality.” 


{2} As has been said, the testimony was devoted to the question of the cost 
of the restoration of the building to its condition before the fire. Upon this issue 


the court gave, over the objection and exception of the defendant company, an 
instruction numbered 1, which reads as follows: “The court instructs the jury that 
in determining the cost of restoring the building and the measure of the plaintiff's 
damage you have a right to take into consideration the difference in the value 


of a patched up or restored building and a building built at one time without 
patches and repairs.” 


We think this instruction was erroneous. As has been said, the building was 
not a new one, yet this instruction permits the recovery, not only of the restoration 
cost, but also the difference in value between the restored building and a new 
one: that is, “a building built at one time without patches and repairs.’ 


The provision of the policy above quoted does not contemplate, under the 
facts of this’ case, the erection of a new building, but only the restoration of 
the damaged one to a condition as good as that existing at the time of the fire. 
It contemplates, of course, that material, workmanship, and finish shall be of 
equal quality with that of the old building; in other words, the building must be 
restored to its condition before the fire, but this does not mean that its value was 
then to be equal to a new building or one “built at one time.” 

The obligation of the insurer under a contract of insurance similar to the one 
here sued on, where the option to repair and replace has been asserted, was 
declared in the case of Hartford Fire Ins. Co. v. Peebles’ Hotel Co., 82 F. 546. 
This was a case heard by the Circuit Court of Appeals of the Sixth Circuit, in 
which Judges Taft and Lurton sat, the opinion being delivered by the latter. It 
was there held that, after election by an insurer under such a policy to repair or 
rebuild, the measure of damages is the cost of repairing or rebuilding where 
there has been a total failure, or the difference between the work as done and its 
value, if done according to the standard of that existing before the fire, and 
that upon such election by the insurer the contract becomes one for rebuilding 
or repairing, and is governed by the principles applicable to engagements of that 
kind where the consideration has been paid in advance. 

[t was said further in this opinion that the option to rebuild or repair affords 


the insurer a mode of adjustment whereby all extravagant claim of loss may be 
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avoided, and that, when once resorted to, the whole character of the contract is 
changed, and the original contract of indemnity becomes, in effect, a_ building 
contract. 

The case of National Union Fire Ins. Co. v. Harrower, 170 Ark. 694, 280 
S. W. 656, is cited as sustaining the instruction set out above. But such is not 
its effect. There was no election of the option to repair in that case, and the 
issue decided was the amount of damage to the building occasioned by the wind 
against which the insured had been indemnified. 

[3] The testimony offered by both parties at the trial from which this appeal 
comes related to the cost of repair, and the case was developed on that theory, 
and became, in effect, therefore, one for a breach of contract to repair which 
the insurer had elected to assume but had not performed. Its liability under the 
issue joined is identical with that of a builder, who, for a consideration paid in 
advance, has failed to perform the contract to repair. Hartford Fire Ins. Co. y. 
Peebles’ Hotel Co., supra; Commonwealth Ins. Co. v. Sennett, Barr & Co., 37 Pa. 
205, 78 Am. Dec. 418; Cooley’s Briefs on Insurance, vol. 7, p. 6568. 

The: court gave an instruction at the request of the defendant insurance com- 
pany which stated the measure of damages as herein declared, but that did not 
cure the error of instruction numbered 1 set out above. The conflict in the 
instructions left the jury without a clear and definite rule with which to measure 
the damages. 

For the error indicated, the judgment inust be reversed, and the cause will be 
remanded for a new trial. It is so ordered. 


FARMERS’ PROTECTIVE FIRE INS. CO. OF GEORGIA 
v. WEAVER. No. 21518. 
Court of Appeals of Georgia, Division No. 1. Feb. 17, 1932. 
162 Southeastern Reporter 839. 
1. INSURANCE. 


Charge that storing seed cotton in tenant house temporarily, even if it in- 
creased risk, would not void policy, held not error, evidence authorizing finding 
cotton was only temporarily stored and policy not prohibiting such storing. 


(For other cases, see Insurance, Dec. Dig. § 333[1].) 


Error from Superior Court, De Kalb County; John B. Hutcheson, Judge. 

Suit by Oscar Weaver against the Farmers’ Protective Fire Insurance Com- 
pany of Georgia. To review the judgment for plaintiff, defendant brings error. 

Affirmed. 

King & Hay, of Covington, and J. R. Irwin, of Conyers, for plaintiff in error. 

Reuben M. Tuck, of Covington, for defendant in error. 

Syllabus Opinion by the Court. 

BroyieEs, C. J. ; 

[1] 1. Under the facts of the case the following charge was not error: “If 
you find that there was seed cotton stored in this building, and you find further 
that it increased the risk of the defendant company, if said seed cotton [was] 
permanently stored there or for any considerable length of time, it would, if you 
find that it increased the risk, void the policy; but I charge you that the temporary 
placing (italics ours) of seed cotton in the building in the usual and ordinary at- 
fairs of life, even though you find that it did increase the risk, if placed there just 
temporarily, it would not void the policy.” Adair v. Southern Mutual Ins. Co., 
107 Ga. 297 (1), 33 S. E. 78, 45 L. R. A. 204, 73 Am. St. Rep. 122. In the instant 
case the evidence of the plaintiff authorized a finding that the cotton was only 
temporarily placed in the house occupied by him as a tenant, and it was not pro- 
vided in the policy of insurance, as it was in Edwards v. Farmers’ Ins. Associa- 
tion, 128 Ga. 353, 57 S. E. 707, 12 L. R. A. (N. S.) 484, 119 Am. St. Rep. 385, 10 
Ann. Cas. 1036, that the policy would be avoided if cotton should be stored in the 
building. 

[2] 2. The requested charge which purported to be based upon a certain pro- 
vision of the constitution and by-laws of the policy of insurance sued upon was 
not correctly applied to that provision, and was properly refused. 

3. “Any verbal or written representations of facts by the assured to induce 
the acceptance of the risk, if material, must be true, or the policy is void. If, 
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however, the party has no knowledge, but states on the representation of others, 
bona fide, and so informs the insurer, the falsity of the information does not void 
the policy.” Civil Code 1910, § 2480. 

4. Under the foregoing rulings and the facts of this case the verdict in favor 
of the plaintiff was authorized, and the refusal to grant a new trial was not error 
for any reason assigned. 

Judgment affirmed. 

Luke, J., concurs. 

Bloodworth, J., absent on account of illness. 


FIREMAN’S FUND INS. CO v. HARDIN. No. 21291. 
Court of Appeals of Georgia, Division No. 2. Jan. 14, 1932. 
Rehearing Denied March 5, 1932. 
162 Southeastern Reporter 841. 
1. INSURANCE. 

Whether fire insurer received insured’s letter requesting blanks for furnishing 
proofs of loss, failure to answer which would be a waiver of such proof, held for 
ury. 

_ The facts disclosed that insured mailed insurer a letter properly 
stamped and addressed, requesting blanks for the purpose of making proof 

of loss, and stating that, if insured failed to hear from insurer in reply 

to the letter, insured would consider he kad carried out “his part,” and that 

no reply was received. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Error from Superior Court, Clayton County; John B. Hutcheson, Judge. 

Suit by W. C. Hardin against the Fireman’s Fund Insurance Company. To 
review a judgment for plaintiff, defendant brings error. 

Affirmed. 

See, also, 149 S. E. 318. 

Smith, Hammond, Smith & Bloodworth, of. Atlanta, and J. E. Mundy, of 
Jonesboro, for plaintiff in error. 

O. J. Coogler, of Jonesboro, and McElreath & Scott, of Atlanta, for defendant 
in error. 

Syllabus Opinion by the Court. 

STEPHENS, J. 

[1] 1. The presumption that a letter properly addressed, stamped, and 
deposited in the United States mail was received by the addressee is not, as a 
matter of law, successfully rebutted by evidence that the letter, while addressed 
to a business corporation, was directed to the care of one of the officials of that 
corporation whose duty it was to give attention to the matter referred to in the 
letter, and that all mail pertaining to the matter referred to in the letter would in 
the course of business come to his desk, but that, according to his own testimony, 
he did not receive the letter, that he could not “swear” that letters (which 
inferentially included the letter in question) may not have been received by some 
one else, that it is possible that there may have been a “misfiling’”’ of the letters, 
that it is possible the letters may not have been filed properly, that he did not 
keep the file himself, and that he had a file clerk, where there is also evidence 
that mail addressed to the corporation was received and opened by another 
employee and distributed by him to the different departments, that the corpora- 
tion received about one hundred and fifty letters a day, that this employee read 
carefully about 50 per cent. of the letters and read casually the other 50 per cent. 
of the letters, and would not “swear” that he did not see the original of the 
letter in question, and that this letter could have been received in the mail without 
his reading it, that mail has been opened before it reached his desk, that he 
does not know that all of the mail comes to his desk, and that the general mail 
goes to the assistant manager. 


2. This being a suit to recover on a fire insurance policy for a loss, to which 
the defense interposed was that the plaintiff had failed to furnish proofs of loss 
within the period of time required by the policy, and the evidence authorizing 
the inference that the letter was received by the defendant from the plaintiff 
within the period of time for making proofs of loss, requesting that blanks for 
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the purpose of making proof of loss be furnished to him, and stating that, if the 
plaintiff failed to hear from the defendant in reply to the letter, he would con- 
sider that he has carried out “his part,’ and that no reply was received to the 
letter, the inference was authorized that the defendant had waived the require- 
ments of the policy as respects furnishing proofs of loss. Fireman’s Fund In- 
surance Co. v. Hardin, 40 Ga. App. 275, 149 S. E. 318. 

[2] 3. The presumption of the receipt of the letter, arising upon proof that 
it was properly addressed, stamped, and placed in the United States mail, not being 
rebutted by uncontradicted evidence that it was not received by the addressee, a 
charge that this presumption would be rebutted by such uncontradicted evidence 
was inapplicable, and the refusal of the court so to charge was not error. 

4. The charge is not subject to the objection that it was calculated to confuse 
the jury prejudicially to the defendant. 

5. The evidence authorized the verdict for the plaintiff, and no error appears 

Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 


LEE v. FARMERS’ MUT. HAIL INS. ASS’N. OF IOWA. No. 41162. 
Supreme Court of Iowa. March 15, 1932. 
241. Northwestern Reporter 403. 

1. INSURANCE. 

Where insurer denied liability on hail policy and made offers of settlement, 
filing of proofs of loss held waived. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 
3. INSURANCE. 


Claim that action to recover upon hail policy was prematurely brought  be- 
cause proofs of loss were not filed held without merit where insurer waived 
proofs of loss (Code 1931, § 8986). 

Code 1931, § 8986, provides that no action upon a policy of insurance 

on personal property shall be commenced within 40 days after notice and 

proofs of loss have been given. 

(For other cases, see Insurance, Dec. Dig. § 621.) 

Albert and Grimm, JJ., dissenting. 

Appeal from District Court, Story County; H. E. Fry, Judge. 

Action upon a hai! insurance policy to recover loss occasioned by hail to 
growing crops. Verdict and judgment for the plaintiff, and the defendant ap- 
peals. 

Affirmed. 

Hal W. Byers, of Des Moines, and Lee, Steinberg & Walsh, of Ames, for 
appellant. 

E. S. Tesdell, of Des Moines, and Addison & Smedal, of Nevada, Iowa, for 
appellee. 

STEVENS, J. 


The loss for which recovery is sought occurred in July, 1928, the result ot 
two hail storms. The crops covered by the policy consisted of 80 acres of oats 
and 120 acres of corn. The case comes to us for review upon numerous propo- 
sitions involving certain paragraphs of the court’s charge to the jury and numer- 
ous rulings of the court during the progress of the trial. Propositions I, II, and 
VI do not in form or substance present error. y ’ 

[1] I. No proofs of loss were filed by appellee. He relies upon waiver. It 
appears from the testimony that appellant’s adjusters visited the premises ot ~, 
pellee, examined the crops very shortly after the damages were inflicted, denie¢ 
liability, and made offers of settlement. This was sufficient to constitute waiver, 
and this issue was properly submitted to the jury. Sinclair & Co. v. Surety Co., 
i132 Iowa, 549, 107 N. W. 184; Cottrell v. Insurance Co., 145 Iowa, 651, 124 N. W 
612; Stephenson v. Bankers’ Life Ass’n, 108 Iowa, 637, 79 N. W. 459 ; Elliott v. 
fail Ass'n, 160 Iowa, 105, 140 N. W. 431; Teasdale v. Insurance Co, 163 Iowa, 
596, 145 N. W. 284, Ann. Cas. 1916A, 591; Henderson v. Insurance Co., 143 Iowa, 
572. 121 N. W. 714: Condon v. Des Moines Mut. Hail Ass'n, 120 Iowa, 80, 94 
UI Il. The further point is made by appellant that the record contains 1 
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vlea of waiver. It must be confessed that the allegations of the petition relied 
upon to excuse the furnishing of proofs of loss do not comply strictly with the 
essentials of a plea of waiver. The ultimate facts relied upon to constitute waiv- 
er are quite fully set out in the petition, but the pleader failed to state the con- 
clusion that, because of the acts and conduct of appellant thus alleged, the fur- 
uishing of proofs of loss was waived. The pleading was not assailed by appel- 
lant by a motion to strike, and the testimony relied upon by appellee to establish 
waiver was admitted without objection. The same ultimate facts were plead 
by way,of reply. The court interpreted the allegations of the petition as con- 
stituting a plea of waiver. The exceptions to the instructions submitting this 
issue relate rather to the alleged absence of evidence to sustain the plea than to 
the failure of the petition to plead same. The exceptions to the instructions do 
challenge the sufficiency of the evidence to show the authority of the adjusters 
to waive proofs of loss. No specific exceptions to the instruction are, however, 
pointed out by appellant. Furthermore, there is no reference in the propositions 
relied upon for reversal to either of the two paragraphs of the court’s charge 
upon the subject of waiver. The pleading was understood by all parties, and 
testimony was introduced by appellant upon the point. : 

[3] III. Claim is made that the action was prematurely brought. Section 
£986 of the Code of 1931 provides that no action upon a policy of insurance on 
personal property shall be commenced within forty days after notice and proofs 
of loss have been given. This action was commenced more than eleven months 
after the loss.. Appellant having waived proofs of loss, the claim that the action 
was prematurely brought is without merit. 

[4] IV. Error of the court in the admission of testimony of certain proposi- 
tions of settlement claimed to have been made by the adjusters is also urged as 
one of the grounds for reversal. This testimony was admitted without objection, 
and therefore the assignment is also without merit. The same is true as to the 
next proposition assigned by appellant. The complaint there made is that the 
court erred in admitting testimony of the market value of the oat crop. No 
objection was made to the admission of this testimony. 

V. Propositions IX, X, XI, and XII are so obviously without merit that 
they require only passing notice. 

[5] At the conclusion of plaintiff’s testimony, the defendant moved for a 
directed verdict. The court, upon showing, permitted the case to be reopened 
and further testimony introduced by appellee. This was permitted the second 
time. The matter rested largely in the discretion of the court, and there is 
nothing in the record from which the possibility of prejudice may be inferred. 


VI. A plat of appellee’s premises, known in the record as Exhibit B was ad- 
untted in evidence over the objection of appellant. Lines drawn on the plat 
indicate the several tracts upon which corn and oats were growing at the time 
the hail storms occurred. There is also on the plat a notation of the estimated 
number of bushels lost on each separately designated tract. The objections urged 
to the admissibility of the plat were that it was incompetent, immaterial, and 
irrelevant, and a self-serving declaration. The court, in ruling, said: “I will 
overrule and admit this evidence but I will instruct the jury that they must use 
it for the purpose of aiding them in a perfect understanding of the testimony 
he has given and they are to be governed by what he says and not by what the 
nlat states. That is simply used for the purpose of aiding the jury in the under- 
standing of the evidence.” 

[6, 7] The court failed to give the promised instruction, but the foregoing 
observation was made in the presence of the jury. No exceptions whatever were 
taken to the failure of the court to give the promised cautionary instruction, 
nor was the matter raised in the motion for a new trial. Appellant did not again 
call the court’s attention to the matter and seeks to predicate error upon the 
oinission to instruct, and is in this court without an exception. We have repeat- 
edly held that unless attention is again called to the reserved ruling of the court 
on objection to testimony that the objection will be deemed waived. Murphy v. 
McCarthy, 108 Iowa, 38, 78 N. W. 819; Langhammer v. City of Manchester, 99 
Towa, 295, 68 N. W. 688; Gould v. Morrow, 153 Iowa, 461, 133 N. W. 722. Like- 
wise, a failure to preserve an exception precludes review. State v. Johnson, 210 
Jowa, 167, 230 N. W. 513; Weyer v. Vollbrecht, 208 Iowa, 914, 224 N. W. 568. 
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[8] A plat of the premises indicating the location of the several tracts or 
fields of grain was clearly admissible in evidence. The court might well have had 
the objectionable memoranda erased. It was not, however, necessarily error to 
admit the plat in the condition in which it was offered. The testimony of appel- 
lee as to the damages did not harmonize fully with the data on the plat. The 
argument of counsel proceeds on the theory that the omission to instruct may 
be reviewed in this court with no other exception than such as was taken to 
the admission of the plat. It is doubtful whether, under all the facts and cir- 
cumstances shown in the record, the plat could in any event have been preju- 
dicial. 

VII. After explaining to the jury the provision of the policy as to the mea- 
sure of damages, the court gave an assumed illustration of the rule, and, in clos- 
ing the instruction, said: “In giving the above illustration the jury must assume 
that the court is indicating his opinion as to the amount of oats destroyed, as 
to any of plaintiff's crop, but you should determine this question entirely by the 
evidence, and the above computation is given for the sole purpose of illustration 
only, and you are not to consider the same for any other purpose.” 

The word “not” was omitted from the second line between the word, “is” 
and the word “indicating,” thus making the instruction express the direct oppo- 
site of the meaning intended. This instruction related only to oats. This limi- 
tation was clearly stated in the instruction. 

[9] The court, in the preceding instruction, clearly informed the jury that 
the measure of damages as to loss of corn was different from the measure for 
the loss of the oats crop, and clearly and definitely stated the correct measure 
of damages as to corn. It seems to us that the error which was clerical, but which 
might possibly have misled the jury, was fully cured by the remittitur, and that 
appellant suffered no prejudice on account thereof. ; 

The court, in ruling upon the motion for a new trial, gave appellee the option 
cf remitting all damages that could have been found by the jury to the oats crop 
or submit to a new trial. The jury could not, upon the record, have allowed 
more than $140 for damages to the oats. This sum was required to be, and was, 
remitted. 

What we have said covers all of the propositions relied upon for reversal, 
some of which were given scant consideration in argument. It follows that the 
judgment below must be, and it is, affirmed. 

Wagner, C. J., and Morling, Kindig, and Evans, JJ., concur. 

Albert and Grimm, JJ., dissent. 


RICHARDSON y. FARMERS’ MUT. HAIL INS. ASS’N 
OF IOWA. No. 41171. 
Supreme Court of Iowa. March 8, 1932. 
241 Northwestern Reporter 414. 

1. INSURANCE. 

Insurer’s denial of all liability under policy waived provisions requiring notice 
and proof of loss, or any defects in notice or proof. ; 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 
2. INSURANCE. 

Instruction prescribing method of finding amount of hail insurance held suffi- 
ciently clear. 

Provisions of hail insurance: policy were to effect that full value of 
each acre of crop insured should be amount of insurance carried on each 
acre, such amount to be determined by dividing amount of insurance rep- 
resented by policy by number of acres of crop covered by policy. By- 
laws further provided that when there is-only partial loss, insured should 
be entitled to such proportion of amount of insurance on each acre as 
that portion of crop destroyed on each acre should bear to whole. The 
instruction complained of, after setting out policy provisions involved, re- 
cited that recovery for only partial loss was claimed, and that insured 
was entitled to recover only that portion per acre which per cent. of dam- 
age per acre would bear to insurance per acre, that it was for insured to 
establish this by preponderance of evidence, and that it was not necessary 
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Mut. Hail Ins. Ass’n. 


to consider market values of crop, 
value thereof. 


(For other cases, see Insurance, Dec. Dig. § 669[12].) 


Appeal from District Court, Ringgold County; Homer A. Fuller, Judge. 

This is an action by the plaintiff-appellee, Will Richardson, against the ap- 
pellant, the Farmers’ Mutual Hail Insurance Association of Iowa, under two in- 
surance policies issued by the appellant for loss occasioned by a hailstorm to 
growing crops. A verdict was rendered for the plaintiff-appellee. 

Defendant appeals. 

Affirmed. 

Hal. W. Byers, of Des Moines, 
of Harlan, for appellant. 

O. M. Slaymaker and R. E. Killmar, both of Osceola, and Lewis & Lewis, of 
Mt. Ayr, for appellee. 


De Graff, J. 


The appellee had issued to him by the appellant corporation a hail insurance 
policy covering loss by hail on the corn crop on a stated number of acres on his 
farm in Ringgold county. The appellant corporation had also issued to Clyde 
Richardson, a son of appellee, a similar policy covering loss by the same cause 
on a stated number of acres of corn on his farm in Ringgold county, and which 
policy and claim thereunder had been assigned to the appellee. The appellee com- 
menced action to recover for loss sustained under the two policies. There are no 
questions raised regarding the validity of the policies or notice of loss. 

[1] On the night of July 11, 1928, while said policies were in full force and 
effect, a hailstorm occurred which did considerable damage to the growing corn 
on the acreage described in the policies. The parties appear to have had some 
negotiations toward settlement of the loss, but could not agree as to the extent 
of the loss. The policies provided that when a partial loss occurred that an ac- 
count of the crop harvested should be kept and a statement thereof in a prescribed 
form must te furnished the insuring company on or before the 15th day of De- 
cember of the year in which the partial loss occurs. Such statements were not 
furnished under these policies until after December 15th. It conclusively appears 
that prior to the 15th day of December, representatives of the company had un- 
equivocally refused payment on the claims. The rule is well established that a 
denialgby the insurer of all liability under the policy will operate as a waiver of 
the pr6visions requiring notice and proofs of loss, or any defects in notice of 
proofs. Joyce on the Law of Insurance, vol. 5, § 3373. W. H. Coffee Co. v. M. 
Fire Ins. Co., 110 Iowa, 423, loc. cit. 430, 81 N. W. 707, 80 Am. St. Rep. 311; Par- 
sons v. Grand Lodge A. O. U. W., 108 Iowa, 6,.78 N. W. 676; Bloom vy. State In- 
surance Co., 94 Iowa, 359, 62 N. W. 810; Keenan v. Missouri State Mut. Ins. Co., 
12 Iowa, 126; Carson v. German Ins. Co., 62 Iowa, 433, 17 N. W. 650; Boyd v. Ce- 
dar Rapids Ins. Co., 70 Iowa, 325, 30 N. W. 585. 

[2] Under point 2, the appellant claims that the court’s instruction regarding 
the measure of recovery was not consistent with the provisions of the policies. 
To compare the particular instruction given with the printed provision of the 
policies we set them out in parallel columns: 


since, parties by contract had fixed 


Frank Fuller, of Mt. Ayr, and Byers & Hines, 


“Provisions of Policy 

“For the purpose of obtaining this in- 
surance and securing a basis upon which 
all adjustments of loss shall be made, it 
is agreed that the full value of each acre 
of crop insured under this policy shall 
be the amount of insurance carried on 
each acre; such amount to be deter- 
mined by dividing the amount of insur- 
ance represented by the policy by the 
number of acres of crop covered by 
such policy. . Sec. 6 By-laws: The 
amount written in the face of a policy 
divided by the number of acres of crop 
“grown in any season on the land cover- 


“Tnstructions 

“No. 10. The policies sued upon con- 
tains the following clause as a part of 
the by-laws which are hinding alike 
upon the assured and the defendant to- 
wit: “The amount written in the face 
of a policy divided by the number of 
acres of crop grown in any season on 
the land covered by the policy shall con- 
stitute the amount of insurance on each 
acre that season and the amount due 
from this Association should a total loss 
be sustained. When there is only a par- 
tial loss, the member sustaining such 
loss shall be entitled to recover such 
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ed by the policy shall constitute the proportion of the amount of insurance 
amount of insurance on each acre that on each acre as that portion of the crop 
season, and the amount due from this destroyed on each acre shall bear to the 
Association should a total loss be sus- whole.’ Plaintiff does not claim a to- 
tained. When there is only a partial tal loss but only a partial loss un- 
loss, the member sustaining such loss der either policy in suit. Applying 
shall be entitled to recover such propor- the rule above given for partial loss 
tion of the amount of insurance on each _ to the policy of Will Richardson who 
acre as that portion of the crop des- carried $1,000 on corn and $200 on corn 
troyed on each acre shall bear to the fodder you will divide sums by the 
whole.” total number of acres you find Will 
Richardson had in growing corn cover- 
ed by his policy and the result will be 
the amount of insurance per acre he 
had on each separate acre of corn and 
corn fodder. Plaintiff is only entitled 
to recover on his policy that portion per 
acre, which the per cent of damage per 
acre would bear to the amount of in- 
surance per acre. This percentage of 
damage per acre must be established 
by plaintiff by a preponderance of the 
evidence as having been caused by a 
hail storm on July 11, 1928. (The Court 
applied the same rule to the policy is- 
sued to Clyde Richardson which need 
not be repeated here.) It is not neces- 
sary that you should consider either 
market values of corn or corn fodder at 
all as the parties have by their contract 
fixed the values at which said corn and 
fodder were insured, and the Court 
permitted such evidence only for the 
purpose of aiding you in determining 
the extent of the per cent of damages, 
if any, sustained.” ry 
It may be asserted with good support that the Provision of the policy™1s am- 
biguous in that there is soine doubt as to what the last word “whole” refers. The 
court has, in our opinion, placed a construction upon the provision which is most 
favorable to the appellant in that its construction was that the word “whole” had 
as its antecedent the amount of insurance on each acre. The jury was instructed 
to find the amount of insurance per acre by the rule found in the policy provision. 
It was then instructed to find from the evidence the percentage of damage to the 
crop per acre, and from these factors the amount of loss was to be established 
and which, with interest from a given date, was to be the amount of recovery. 
It appears that the jury followed the court’s instruction in determining the 
amount to be awarded the appellee. It is our opinion ‘that the instruction was 
sufficiently clear to guide the jury of nonexpert mathematicians and technicians to 
a correct determination of the amount of recovery. 


Several other points have been raised by the appellant which refer to Alleged 
errors in the admission of evidence, cross-examination of witnesses, and miscon- 
duct of counsel. While it is true that some alleged errors crept in during the 
rather heated prosecution of the suit, it is our opinion that they were nonpreju- 
dicial in character. The full arguments of the counsel on both sides have been 
presented in the appellant’s abstract of record. The court said, in overruling a 
motion for a new trial: “Perhaps there were some things in the argument that 
might just as well have been left unsaid, yet in the heat of a trial and the earnest- 
ness with which counsel were presenting this case they may have said some things 
which might just as well have been left unsaid, and the same might be true if 
you consider all of the arguments of counsel for the defendants.” : 

With this we heartily agree, but at the same time the errors complained of 
were not of such magnitude to effect the reversal of the verdict rendered by the 
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jury. In view of the foregoing, we conclude that the verdict rendered should 
stand, and it is affirmed. 

Affirmed. 

All Justices concur. 


STODDART et. al. v. BLACK et al. No. 30348. 
Supreme Court of Kansas. March 5, 1932. 
8 Pacific Reporter (2d) 305. 
1. INSURANCE. 

Provision of mortgage clause of fire policy, “provided that in case the mort- 
gagor * * * shall neglect to pay any premium * * * mortgagee * * * 
shall on demand pay the same” creates covenant on mortgagee’s part. 

While the word “provided” is an appropriate word to introduce a 
condition and is ordinarily so used, this is not the only use of the word, 
and it may be used to express a covenant and is sometimes used as “with 
the understanding,” or “with the stipulation,” depending on language which 
follows it, construed with other language and the purpose of the par- 
ticular instrument in which it is embodied. 

(For other cases, see Insurance, Dec. Dig. § 182.) 

3. INSURANCE. 

Covenant of mortgagee in mortgage clause of fire policy to pay premium 

extends only to mortgagee’s interest. 


(For other cases, see Insurance, Dec. Dig. § 182.) 


Syllabus by the Court. 

1. The provision of the standard mortgage clause of a fire insurance policy, 
“that in case the mortgagor or owner shall neglect to pay any premium due 
under this policy, the mortgagee, * * * shall, on demand, pay the same,” 
creates a covenant on the part of the mortgagee to pay the premium on the 
conditions named. Following Safe Deposit & Trust Co. v. Thomas, 59 Kan. 470, 
53°. 4472. 

2. An agent of a fire insurance company, having, in the ordinary course of 
business, paid the premium to the insurer, is subrogated to the rights of the 
insurer for the purpose of collecting the premium from the insured, or the 
mortgagee, to the extent its interest appears. 

3. The standard mortgage clause of a fire insurance policy creates a contract 
of indemnity between the insurer and the mortgagee to the extent only of the 
interest of the mortgagee in the insured property. The covenant of the mortgagee 
to pay the premium, under certain conditions, extends only to the interest of the 
mortgagee. 

Appeal from District Court, Doniphan County; C. W. Ryan, Judge. 

Action by John B. Stoddart and another, doing business under the name of 
the Brown County Agency, against J. W. Black and others. Judgment for plain- 
tiffs, and defendant AZtna Building & Loan Association appeals. 

Modified and affirmed. 

Paul B. Bailey, of Hiawatha, and John §. Dean, John §. Dean, Jr., Frazor 


T. Edmondson, and George W. Ball, all of Topeka, for appellant. 
Walker F. Means and Lloyd S. Miller, both of Hiawatha, for appellees. 
Harvey, J. 


This is an action by agents of fire insurance companies to recover premiums 
m fire insurance policies from the mortgagee of the insured premises by virtue 
of a provision of the mortgage clause. Judgment for plaintiffs, and defendant 
has appealed. 

The material facts are as follows: Plaintiffs are fire insurance agents at 
Hiawatha, Kan. J. W. Black and wife were the owners of a one-story building 
it Severance, Kan., used by them as a grocery, market, restaurant, and dwelling. 
The building and lot on which it was situated were mortgaged to the 7Etna 
Building & Loan Association for $1,000. On October 31, 1927, the Blacks applied 
to plaintiffs for insurance on their property. Plaintiffs procured for them two 
insurance policies, one policy in one company and the other in another, for 
$3,100 each, of which $1,200 was on the building and the remainder on office 
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furniture and fixtures, merchandise, a Frigidaire, and household goods. The 
premiums on the two policies amounted to $210.88. Black gave plaintiffs his note 
for $200, due May 1, 1928, and a check for the balance. Each of the policies 
had attached to it the standard mortgage clause. Black did not pay his note in 
full when it was due. Plaintiffs wrote the mortgagee informing it that the pre- 
miums had not been paid, and if they were not paid at once they would have to 
cancel out, and called attention to the terms of the mortgage clause. The mort- 
gagee replied that its loan was for only $1,000, and that it did not care to pay 
for more than that amount of insurance. Plaintiffs then wrote the mortgagee 
that, since one of the policies would meet its requirements, one of them migiit 
be returned, and asked for the premium on the other in the sum of $103.50. The 
mortgagee returned the one policy, retaining the other, and again stated that it 
would pay the premium on a policy for the amount of its loan, $1,000, but de- 
clined to pay more. Plaintiffs replied: “If you will send us your check fer $33.40 
it will cover $1000 on the building.” The mortgagee promptly sent the check on 
October 1, 1928. On October 31, 1928, plaintiffs renewed the two policies for the 
Blacks. The amounts were slightly reduced, making the premiums on the two 
renewal policies $204.74, for which Black gave plaintiffs his note, due March 1, 
1929. When that note came due the amount due on it and the notes given by 
Black to plaintiffs on the original policies amounted to $337.68, for which Black 
gave his note to the plaintiffs. Later he made payments thereon which reduced 
it to $287. About October 1, 1929, plaintiffs requested the mortgagee, who at that 
time had the custody of the two renewal policies, to return them for cancellation. 
The mortgagee at first declined to return the policies, stating that it held them 
as collateral to its loan, but on October 18th, in compliance with plaintiffs’ re- 
quest, the mortgagee returned the policies for cancellation. This action was 
brought against the Blacks as principals and the mortgagee as surety for the 
balance due plaintiffs for premiums on the two original policies and the two 
renewal policies. The Blacks could not be served with summons, and the action 
proceeded against the mortgagee alone. The mortgage clause attached to each of 
the policies, omitting formal parts at the beginning and close, reads as follows: 

“Loss or damage, if any, under this Policy, shall be payable to The Aitna 
3uilding and Loan Association as Mortgagee, or Trustee (as its interest may 
appear), and this insurance, as to the interest of the Mortgagee or Trustee, only 
therein, shall not be invalidated by any act or neglect of the Mortgagor or owner 
of the within described property nor by any foreclosure or other proceedings or 
notice of sale relating to the property, nor by any change in the title or owner- 
ship of the property, nor by the occupation of the premises for purposes more 
hazardous than are permitted by this policy. Provided that in case the Mortgagor 
or owner shall neglect to pay any premium due under this Policy, the Mortgagee, 
or Trustee, shall, on demand, pay the same. Provided, also that the Mortgagee, 
or trustee shall notify this Company of any change of ownership or occupancy 
or increase of hazard, other than foreclosure, which shall come to the knowledge 
of said Mortgagee, or Trustee, and, unless permitted by this Policy, it shall be 
noted thereon and the Mortgagee, or Trustee, shall, on demand, pay the premium 
for such increased hazard for the term of the use thereof; otherwise, this 
Policy shall be null and void. This Company reserves the right to cancel this 
Policy at any time as provided by its terms, but in such case this Policy shall 
continue in force for the benefit only of the Mortgagee, or Trustee, for ten days 
after notice to the Mortgagee, or Trustee, of such cancellation, and shall then 
cease, and this Company shall have the right, on like notice, to cancel this agree- 
ment. Whenever this Company shall pay the Mortgagee, or Trustee, any sum 
for loss or damage under this Policy and shall claim that, as to the Mortgagor 
or owner, no liability therefor existed, this Company shall, to the extent of such 
payment, be thereupon legally subrogated to all the rights of the party to whom 
such payment shall be made, under all securities held as collateral to the mort- 
gage debt. But such subrogation shall be in subordination to the claim of said 
party for the balance of the debt so secured. Or it may, at its option, pay to the 
Mortgagee, or Trustee the whole principal due or to grow due on the mortgage 
with interest, and shall thereupon receive « full assignment and transter of the 
mortgage and of all such other securities.” (We italicize the sentence specificaily 
relied upon by plaintiffs.) 





Fire] Stoddart et al. v. Black et al. 


Under the facts the trial court held that with respect to the premiums on 
the two original policies there had been an accord and satisfaction, and rendered 
judgment for plaintiffs for $129.62, which we undetstand to be the amount of the 
premiums on the two renewal policies which had not been paid by the Blacks. 

[1] Appellant’s principal contention is that we should construe the italicized 
sentence in the mortgage clause above as a condition and not as a covenant. The 
question was squarely before this court in Safe Deposit & Trust Co. v. Thomas, 
59 Kan. 470, 53 P. 472, where the identical language in a mortgage clause was 
construed to be a covenant. The decision was in accord with Insurance Co. v. 
Upton, 2 N. D. 229, 50 N. W. 702. We are asked, in effect, to overrule that 
decision. We do not care to do so. 


It is true that, beginning with the decision of a divided court (Third Depart- 
ment, Appellate Division of the Supreme Court), in Coykendall v. Blackmer, 161 
App. Div. 11, 146 N. Y. S. 631, holding that the words express a condition, 
several other courts have reached the same conclusion. Home Insurance Co. v. 
Union Trust Co., 40 R. I. 367, 100 A. 1010, L. R. A. 1917F, 375; Schmitt v. 
Gripton, 77 Cal. App. 429, 247 P. 505; Farnsworth v. Refining Co., 35 Wyo. 334, 
249 P. 555, 47 A. L. R. 1114; Whitehead v. Knitting Mills, 194 N. C. 281, 139 
S. E. 456, 56 A. L. R. 674; Acuff Co. v. Bankers’ Trust Co., 157 Tenn. 99, 7 
E.W.(2d) 52; Olmsted & Co. v. Insurance Co., 118 Ohio St. 421, 161 N. E. 
276 

These decisions proceed, primarily, upon the theory that the word “provided” 
at the beginning of the sentence characterized the entire sentence as being a 
condition. In Johnson Sansom & Co. v. Fort Worth State Bank (Tex. Civ. App.) 
244 S. W. 657, 661, a majority of the court declined to take that view. While it 
is true that the word “provided” is an appropriate word to introduce a condition, 
and ordinarily is so used, such is not the only use of the word. It may be. used 
to express a covenant. Lyon et al. v. Hersey et al., 103 N. Y. 264, 8 N. E. 518; 
Heaston v. Board of Commissioners of Randolph County, 20 Ind. 398, 403: 
Hartung v. Witte, 59 Wis. 285, 18 N. W. 175; Stanley v. Colt, 5 Wall. (72 
U. S.) 119, 18 L. Ed. 502; Woodruff v. Woodruff, 44 N. J. Eq. 349, 16 A. 4, 1 
L. R. A. 380; Rich v. Atwater, 16 Conn. 409, 419; Chapin v. Harris, 8 Allen 
(90 Mass.) 594; MacKenzie v. Trustees of Presbytery of Jersey City, 67 N. J. 
Eq. 652, 61 A. 1027, 3 L. R. A. (N. S.) 227. It is sometimes used as “with the 
understanding” (Nusly v. Curtis, 36 Colo. 464, 85 P. 846, 7 L. R. A. (N. S.) 
592, 118 Am. St. Rep. 113, 10 Ann. Cas. 1134), or “with the stipulation” (So. 
Col. Co. v. Derfler, 73 Fla. 924, 75 So. 790, L. R. A. 1917F, 744). 


Which meaning should be given to it depends upon the language which 
follows it, construed with the other language and the purpose of the instrument 
in which it is embodied. These questions were before the court and thoroughly 
considered in the decision of the Safe Deposit & Trust Co. v. Thomas, supra. 

The first question to be determined by the court was whether the mortgage 
clause attached to the policy amounted to a contract on the part of the beneficiary 
under the trust deed to pay the premiums in case the mortgagee should fail to 
pay them, or merely to a condition avoiding the policy. With respect to that the 
court said (page 472 of 59 Kan., 53 P. 472, 473): “While the word ‘provided’ 
ordinarily indicates that a condition follows, there is no magic in the term, but 
the clause is to be construed from the words employed and from the purpose of 
the parties gathered from the whole instrument.” 

There is then a discussion of the words which follow and the purpose of the 
instrument, with the conclusion that the words employed constituted a covenant 
to pay. The Missouri Court of Appeals (St. Louis), referring to this question in 
Trust Co. v. Insurance Co., 201 Mo. App. 223, page 237, 210 S. W. 98, 102, said: 
“We feel safe in holding that the word ‘provided’ ordinarily indicates that a 
condition follows, but that ‘there is no magic in the term,’ but the clause in a 
contract or written instrument following the word ‘provided’ is to be construed 
from the words employed and from the purposes of the parties gathered from 
the whole instrument”—citing our case. Safe Deposit & Trust Co. v. Thomas, 
supra, among others. 

The question with reference to the interpretation of this clause was recently 
before the Court of Appeals of Georgia in the case of Security Ins. Co. v. 
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Eakin, 41 Ga. App. 257, 152 S. E. 606, where it was held: “Where there is 
embraced in a fire insurance policy what is known as a New York standard mort- 
gagee clause, and in connection therewith and as a part thereof the following: 
‘That in case the mortgagor or owner. shall neglect to pay any premium due 
under this policy, the mortgagee (or trustee) shall, on demand, pay the same,’ 
and where the mortgagee has knowledge of this provision in the policy, or 
knowingly accepts benefits therefrom, it amounts to a contract on his part to pay 
the premium due on the policy, if the owner fails to pay.” 

The opinion follows and quotes approvingly from our case, Safe Deposit & 
Trust Co. v. Thomas, supra. So that decision, when made, was predicated upon 
authority, gave sound reasons for the conclusion reached, and has been followed 
in other jurisdictions. It has been the law of this state for about a third of a 
century, and doubtless has governed a multitude of transactions to which it is 
applicable, without serious loss or inconvenience to anyone by reason thereof 
being called to the attention of the court. The fact that some of the courts have 
taken a different view of the meaning of the language used in the clause, even if 
we were to concede it was susceptible of that meaning, is no reason why we 
should change the fair and reasonable meaning of the language previously given 
to it by this court. 

[2] Appellant contends that plaintiffs did not show themselves entitled to be 
subrogated to the rights of the insurance company for the collection of the 
premiums. That agents may be so subrogated was ruled in Safe Deposit & Trust 
Co. v. Thomas, supra. There was evidence in this case that plaintiffs, in the due 
course of business, as was their custom, paid the premiums to the insurance 
companies. We think that, and other evidence previously stated herein, sufficient 
on this point. 

[3] In support of the judgment of the trial court it is argued that the course 
of dealings between plaintiffs and defendant, taken in connection with the pro- 
visions of the mortgage clause, justified the judgment rendered. The point is not 
well taken. The mortgage clause evidenced a contract between the insurance 
company and the mortgagee to the extent, and only to the extent of the mortgagee’s 
interest in the property. It never had any interest in this property, except in 
the real property, which includes the building on the lot, and that only to the 
extent of $1,000. It had no interest in the furniture and fixtures, the stock of 
merchandise, the Frigidaire, or the household goods, covered by the insurance 
policy. Plaintiffs at no time were justified in expecting the mortgagee to pay 
insurance premiums on that class of property. With respect to the origina! 
policies, the correspondence disclosed that the mortgagee was interested in one 
policy only—not in two—and that to the extent of its mortgage of $1,000, for 
which it was willing to and did pay the premium. Its interest to that extent only 
was acceded to by plaintiffs. The mortgagee had no greater interest in the renewal 
policies. The premium on one of the renewal policies on the building, to the 
amount of $1,000, is all the mortgagee should have been asked or adjudged to pay 

It is clear from the record of this case, including the correspondence of the 
parties, that the premium on one policy, to the extent of $1,000 of insurance, is 
$33.40, Judgment should have been for plaintiffs for that sum. There is no 
purpose in having a retrial to ascertain the amount of that item. The judgmen: 
of the court below will be modified so as to make the judgment in favor of 
plaintiffs against the defendant $33.40, and as so modified it is affirmed. 


CLARK v. MISSOURI PAC. R. CO. No. 30318. 
Supreme Court of Kansas. March 5, 1932. 
8 Pacific Reporter (2d) 359. 
1. INSURANCE. 

Where loss by fire to insured property by wrongdoer exceeds insurance, in- 
sured owner is only proper party to sue wrongdoer. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Syllabus by the Court. 

1. Where a loss by fire is occasioned to insured property by a wrongdoer 
and the loss exceeds the amount of insurance, the insured owner is the only 
proper party to recover damages from the wrongdoer. Following Shawnee Fir 
Insurance Co. v. Cosgrove, 85 Kan. 296, 116 P. 819, 41 L. R. A. (N. S.) 719. 
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2. When special findings of fact made by a jury are inconsistent with the 
general verdict, the former control the latter, and the court may render judg- 
iment accordingly. 

3. When a party, in open court, concedes that a question, previously contro- 
verted by the pleadings or the evidence, is as contended for by the other side, 
it is no longer a controverted question, and the court may rule on it as conceded. 

Appeal from District Court, Sedgwick County, Division No. 1; J. E. Alex- 
ander, Judge. 

Action by J. R. Clark against the Missouri Pacific Railroad Company. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 

W. P. Waggener, J. M. Challiss, O. P. May, and B. P. Waggener, all 
Atchison, and A. C. Todd, of Wichita, for appellant. 

Richard E. Bird, of Wichita, for appellee. 

Harvey, J. 

This is an action for damages for wheat burned by a fire caused by the rail- 
road company. The jury returned a general verdict for plaintiff and answered 
— questions, from which a judgment for plaintiff larger than the general 

‘rdict could be computed. Plaintiff moved for judgment on the answers to the 
s] necial questions. This motion was sustained. Defendant has appealed. 

Defendant withdrew its motion for a new trial, hence the question whether 
the fire was caused by the defendant railroad is no longer in the case. Plaintiff 
was a tenant farmer, who had a quarter section of wheat in Lane county. He 
gave one-fourth of the crop to the landlord for rent. The wheat was ripe, ready 
to be cut, when a part of it was burned by the fire. In fact, there were two 
fires, a few days apart. Plaintiff had his wheat insured against loss by fire and 
collected about $600 from the insurance company. His total loss he estimated 
at about $900. His settlement with the insurance company settled for all of the 
loss on the second fire and compensated him in part only for the loss on the 
first fre. This action was for the loss on the first fire only. The jury’s general 
verdict for plaintiff was for $259.22. In answer to special questions it found 
ihat 55 acres of plaintiff's wheat were destroyed by the first fire, that the yield 
of the wheat destroyed was 26 bushels per acre, and that the price at Healy, 
where it would have been marketed, was 66 cents per bushel. The jury further 
found that the settlement between plaintiff and insurance company did not 
fully compensate him for the loss he had sustained. 


Plaintiff filed a motion for judgment on the special findings. On the hear- 
ing of that motion it was brought out that there had been conflicting evidence 
as to the cost of harvesting the wheat with a combine and hauling it to the 
market at Healy. No special questions had been asked the jury on those points. 
It was suggested that a new trial would be necessary to determine those ques- 
tions. Plaintiff then, in open court, consented and agreed that the court should 
use for those items of expense the largest figures testified to by any witness. 
With that admission the court deemed a new trial unnecessary, and from those 
fizures, and the answers to the special questions, computed the sum due plain- 
tiff to be $573.35, and rendered judgment accordingly. 


[1] Appellant argues that plaintiff was not the real party in interest; that, 
h aving been compensated for his loss by the insurance company, that company 
became subrogated to the rights of plaintiff and could alone maintain the action 
as the real party in interest, citing Railroad Co. v. Insurance Co., 59 Kan. 432, 
53 P. 459. The rules of law stated in that case, so far as applicable here, are 
that if the owner of property destroyed by fire, caused by the negligence of 
another, has such property ae against loss by fire, and in settlement with 
the insurance company receives full compensation for his loss, the insurance 
ae by reason of conditions of the insurance policy, becomes subrogated 

the rights of the owner of the property destroyed and becomes the real party 
in interest in an action against the wrongdoer, and is the only party that can 
maintain the action. But if the insurance company compensates the owner of 
the property for a part only of his damages suffered by the act of the wrongdoer, 
then the owner of the property can maintain the action against the wrongdoer 
for the full loss. This, for the reason that damages recoverable for a tort can- 
not be split into two or more actions in the absence of some agreement or 
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reservation which would permit, or authorize, such action. In such a case, the 
owner of the property recovers for the full damages from the wrongdoer. He 
may be liable to the insurance company for the amount it had paid him, but that 
is a question between the insurer and the insured in which the wrongdoer is not 
concerned. In Shawnee Fire Insurance Co. v. Cosgrove, 85 Kan. 296, 116 P. 819, 
41 L. R. A. (N. S.) 719, it was held: “Where a loss by fire is occasioned to 
insured property by a wrongdoer and the loss exceeds the amount of insurance, 
the insured owner is the only proper party to recover damages from the wrong- 
doer.” To the same effect is Smith v. United Warehouse Co., 123 Kan. 515, 255 
P. 1115. Here, the jury specifically found, in answer to a special question, that 
plaintiff had not been fully compensated for his loss by the insurance company, 
hence he was the real party in interest and authorized to maintain this action 

Appellant argues: What was the difference between the sum paid plaintiff 
by the insurance company and his total loss? That was not the question to be 
tried, nor was it the question actually tried. 

[2] Appellant complains of the action of the trial court in rendering judg- 
ment for plaintiff in a sum greater than the general verdict, because of the 
answers to the special questions, especially in view of the fact that the jury had 
not been asked special questions on some of the controverted facts. The argu- 
ment is not well taken. Our statute (R. S. 60—2918) provides, when the special 
finding of facts is inconsistent with the general verdict, the former controls the 
latter, and the court may give judgment accordingly. This court has followed this 
statute in so many decisions that it is unnecessary to cite them. In this case it is 
clear that the special findings are inconsistent with the general verdict. On their 
face they require a larger verdict for plaintiff than the general verdict found. 

[3] But appellant complains that the court determined a controverted question 
of fact which should have been left to the jury. That was determined most 
favorably to appellant, and upon the consent and agreement of plaintiff in open 
court. It amounts to the same as though plaintiff had pleaded in his petition 
that the cost of harvesting and delivering the crop was a figure or sum which 
was the greatest amount shown by the evidence: By reason of plaintiff's agree- 
ment in open court on that matter it was no longer a controverted question. It 
was perfectly proper for the court to regard it as an admitted fact and to end 
the litigation by entering the appropriate judgment. Regarding the expense of 
harvesting and marketing as an admitted fact, following the special findings of 
the jury as to the acreage, yield per acre, and price per bushel, and making 
allowance for one-fourth going to the landlord, which plaintiff never claimed, 
it is not contended that the computation of the court was erroneous. 

We find no. error in the record. 

The judgment of the court below is affirmed. 


HARTFORD FIRE INS. CO. v. LANDRENEAU et al. No. 891. 
Court of Appeal of Louisiana. First Circuit. March 8, 1932. 
140 Southern Reporter 52. 
2. INSURANCE. 


Insurance contract is personal and does not run with property insured. 
(For other cases, see Insurance, Dec. Dig. § 215.) 
3. INSURANCE. 
That first mortgage required mortgagor to insure property held not to deprive 
holder of second mortgage of right to proceeds of fire policy made payable to it. 
(For other cases, see Insurance, Dec. Dig. § 581.) 
4. INSURANCE. 4 as 
Most that mortgagee is entitled to under provision requiring mortgagor 
insure is equitable lien on proceeds of policy to extent of mortgagee’s interest 
(For other cases, see Insurance, Dec. Dig. § 580[2].) 
5. INSURANCE. af 
Where two claimants presented demands, fire insurer properly filing concursus 
proceeding could not be penalized for not having paid loss within sixty days 
from demand (Act No. 168 of 1908; Act No. 59 of 1921 [Ex. Sess.]; Act No 
123 of 1922). 
(For other gases, see Insurance, Dec. Dig. § 602.) 
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Appeal from District Court, Parish of. Evangeline; B. H. Pavy, Judge. 
Concursus proceeding instituted by the Hartford Fire Insurance Company 
against L. Landreneau, Jr., and others. From the judgment, the Hartford Fire 
Insurance Company appeals. 

Judgment reversed in part, and amended and affirmed in part. 


Hawthorn, Stafford & Pitts, of Alexandria, and Modisette & Adams, 
Jennings, for appellant. 


J. H. Dore, of Ville Platte, for appellees. 

Le Banc, J. 

On October 24, 1923, Lucius Landreneau, Jr., executed an act of mortgage in 
favor of the American Investment Company of Oklahoma, covering certain 
property which he owned in the parish of Evangeline, to secure a note in the sum 
of $3,000. The act of mortgage contained the following stipulation, which is 
copied verbatim: “The said mortgagor bind — during the life of this mortgage 
to keep the buildings on said property insured against loss by fire and tornado 
to the amount of $———, and deliver the policies to said mortgagee, with clause 
thereto attached subrogating said insurance to said mortgagee or its assigns as 
collateral security for said notes.” 

On January 28, 1924, Landreneau executed another mortgage upon the same 
property in favor of People’s Bank & Trust Company to secure a note of $1,494.30. 

After the execution of the last mortgage, the owner, Landreneau, erected a 
building used as a barn on the property, and on October 29, 1930, took out a fire 
insurance policy in the Hartford Fire Insurance Company in the sum of $500, 


of which $400 was to cover the barn and $100 certain corn and hay stored 
therein. 


ot 





This fire insurance policy contained a mortgage clause under which the loss, 
if any, became payable to “Evangeline Bank & Trust Company of Ville Platte, 
La., mortgagee, as interest may appear.” It should be mentioned here that the 
Evangeline Bank & Trust Company had in the meantime acquired the mortgage 
and note of the People’s Bank & Trust Company. It may properly be stated at 
this time also that the American Investment Company had likewise assigned its 
mortgage and note on the property to the Windsor Savings Bank of Windsor, Vt. 

On December 12, 1930, while the policy was in effect, the barn, with its 
contents, was totally destroyed by fire. 

On March 17, 1931, the Hartford Fire Insurance Company appeared in court 
on a petition in which it alleged that the amount of loss had been fixed as 
between it and the assured, but that during the course of adjusting the loss a 
claim had been set up by the American Investment Company under the covenant 
contained in the mortgage executed in its favor, and that, because of the conflict 
of claimants which now existed, it desired to deposit the amount to be paid 
under the policy in the registry of the court and have the various parties cited to 
appear and assert their respective claims te the fund. It prayed for an order 
decreeing a concursus proceeding necessary, that the clerk of court receive and 
take into his custody the sum of $500 due under the policy and by it deposited 
with him, and that the policy be canceled, and that the claimants be cited to appear 
and assert their demands against the fund thus created. It also prayed for costs 
together with attorney’s fees in the sum of $25. 

On the same day that this petition. was presented to him, the district judge 
signed an order commanding the clerk of court to take the insurance company’s 
draft for $500 in his custody, collect and deposit the proceeds in the registry of 
the court subject to further orders, all of which was promptly done. 

In answer to the citations issued to them, Landreneau, Evangeline Bank & 
Trust Company, and American Investment Company all appeared. The Windsor 
Savings Bank intervened as assignee of the American Investment Company. The 
only parties having a real interest in the contest, however, are Evangeline Bank 
& Trust Company, holder of the policy under the loss payable clause, and the 
Windsor Savings Bank claiming right to the proceeds under the covenant in the 
mortgage in favor of American Investment Company, its assignor. The answer of 
Landreneau and Evangeline Bank & Trust Company was joined, and in it they 
pleaded in reconvention that, as more than sixty days have elapsed since the 
property had been destroyed by fire and since the adjustment of the loss, the 
insurer, Hartford Fire Insurance Company should be made to pay the statutory 
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penalty of 25 per cent. of the amount of the loss and attorney’s fees which the, 
have contracted to pay in order to be represented in the proceeding, in the sum 
of $100. They pray for judgment against the insurer accordingly. 

The appeal comes to us from a judgment in the district court which con- 
demned the Hartford Fire Insurance Company in the full sum of $500 in favor 
of Lucius Landreneau, Jr., for the use and benefit of the Evangeline Bank & 
Trust Company, with legal interest from March 17, 1931, and in the further sum 
of 25 per cent. statutory penalty, and $50 as attorney’s fees. The claims ot 
American Investment Company and Windsor Savings Bank were denied and 
rejected at their costs. 

Motion to Dismiss. 

Appellees Lucius Landreneau, Jr., and Evangeline Bank & Trust Company 
have filed a motion to dismiss the appeal taken by Hartford Fire Insurance 
Company on the ground that it had failed to obtain an order of appeal from the 
judgment rendered against it and had filed the transcript of appeal in this court 
without first having obtained an order of appeal from the lower court either by 
motion in open court or by citation. 

[1] Referring to the extract from the minutes of court of date July 15, 1931, 
we find that, “on motion of Modisette & Adams, attorneys for American Invest- 
ment Co. and Intervenor Windsor Savings Bank and Hartford Fire Insurance 
Co., an appeal suspensive and devolutive is hereby granted to said defendants and 
made returnable to the Honorable First Circuit Court of Appeal, sitting at Opel- 
ousas, Louisiana, on September 12, 1931, upon their furnishing bond in the sum 
of $50.00 if devolutive and according to law is suspensive.” The mere reading 
of the entry therefore seems to dispose of the contention made that there was 
no order of appeal granted to the Hartford Fire Insurance Company. It is 
specifically designated by name, and the only suggestion or hint that the order is 
not proper and correct in every respect might arise from the fact that, in referring 
to the capacity of the appellant as a party to this proceeding, it is said to be a 
defendant along with the other parties cast in the judgment and who were at the 
same time moving for an appeal. Aside from the fact that these appellees had 
filed a plea in reconvention against the Hartford Fire Insurance Company in which 
naturally that company became nominally a defendant in reconvention, and there- 
fore technically may be said to have had its capacity properly designated, we 
think that the fact that having been mentioned by name in the motion for appeal 
can leave no doubt of its intention to ask for an appeal and of the court’s pur- 
pose to grant it one. The motion to dismiss is therefore overruled. 

On the Merits. 

[2] The first issue that is presented on the merits is the one regarding the 
effect that is to be given the insurance clause that appears in the mortgage to the 
American Investment Company of date October 24, 1923. This is the clause 
quoted word for word herein. Counsel’s contention that the Windsor Savings 
Bank, the present holder of the mortgage, is entitled to the proceeds of the 
insurance policy as the first mortgagee, seems to be predicated on the assumption 
that the covenant regarding insurance was one which had the effect of making 
any insurance policy taken on the buildings situated on the property subject to the 
rights of the mortgage. In other words, the contention made appears to us to 
have to be based on the legal proposition that, because of the stipulation in the 
mortgage, any contract of insurance entered into subsequent to it was one which 
ran with the property, and consequently the Evangeline Bank & Trust Company, 
holder of the second mortgage, took its rights under the policy of insurance in 
this case, subject to the rights of the American Investment Company under its 
mortgage. That however is not the law, as it is well established that an insurance 
contract is a personal contract and never 1uns with the property insured. Vance 
on Insurance, page 418, in discussing the rights of the mortgagor and mortgagee 
in the proceeds of insurance upon the property mortgaged, among other things 
says: “As heretofore shown, the contract of insurance is strictly a personal con- 
tract and never runs with the property insured. Accordingly it follows that 
where the mortgagor independently insures his own interest in the mortgaged 
premises, without reference to any contract with the mortgagee, the proceeds of 
such insurance in case of destruction of the property belong solely to the mort- 
gagor, freed from any lien or other claim by the mortgagee. This rule obtains 
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even though there may be a stipulation in the mortgage contract providing that 
the mortgagee may insure and charge the premiums to the mortgagor, to be 
covered by the security of the mortgage.” 

To the effect that an insurance policy is a personal contract between the 
insurer and the insured, “and not a contract which in any sense runs with the 
property,” see, also, 26 C. J. page 434, § 581. 

{3] Of course, it is urged here that we are construing a covenant in a mort- 

gage under which the mortgagor bound himself to insure, but we do not think 
that the stipulation in that form could have the effect of changing the nature ot 
the insurance contract and transform it from a purely personal one to one which 
ran with the property. The most that the mortgagee is entitled to under such an 
agreement, as we read the authorities we can find on the subject, is an equitable 
lien upon the proceeds of the policy to the extent of his interest in the property. 
This lien he most probably could successfully assert against the proceeds of a 
policy payable directly to the mortgagor. But where, in a case like this, the 
policy contains a rider under which the loss, if any, is made payable to another 
party specifically designated by name, the rights of that party to the proceeds, even 
though he be the holder of a second mortgage, cannot, in our opinion, be de- 
feated if those provisions of law making an insurance contract strictly a personal 
contract which in no sense runs with the property mean anything. 

The judgment of the lower court therefore properly rejected the demands of 
the American Investment Company and of the Windsor Savings Bank. 

[4] We are of the opinion further, however, that the district judge erron- 
eously imposed a penalty against the insured for an alleged failure to have paid 
the loss within sixty days from the date of what is referred to by him as proof 
of demand. We are at a loss to understand how the district judge, granting that 
he would have been right in inflicting the penalty, could have assessed the same 
at 25 per cent. of the total amount of the loss, as the statute which provides 
such penalty in the adjustment of fire insurance losses stipulates a penalty of 
only 12 per cent. See Act No. 168 of 1908. The trial judge may have had Act 
No. 59 of 1921 (Ex. Sess.) in mind in decreeing a 25 per cent. penalty, but this 
statute, we find, applies to those insurance companies engaged in the business of 
insuring automobiles, trucks, motor-propelled vehicles, and other properties against 
fire and theft. The policy on which the loss is to be recovered must be one in 
which the property was insured against loss by both fire and theft, which is not 
the nature of the policy in this case. 

But, as already stated herein, we do not believe that the case is one which 
warranted the imposition of any penalty whatever, as the insurance company 
certainly did all that it could reasonably have been required to do under the cir- 
cumstances set out in its petition to the court asking for this concursus pro- 
ceeding. There were two claimants presenting their demands for the proceeds 
while the loss was being adjusted with the insured, and the company, considering 
that it was not in the position to determine which of the claimants was entitled 
to be paid, took advantage of the provisions of Act No. 123 of 1922, appeared 
in court, and asked to deposit the money which it held in its hands in the registry 
of the court. As a matter of fact, to this date, the money has not been paid to 
any one, for the very reason that under the order of court granted on the insur- 
ance company’s application it is being held on deposit, subject to the final orders 
and decrees, not only of the district court, but also of any appellate court. 

To condemn the insurance company to pay a penalty under the circumstances 
of this case would seem like punishing a person for doing his duty according to 
what he conceived to be the law, and this before the eyes of the very court which 
punishes him and under its orders, as it were. Clearly we do not believe it to 


be a case in which the penalty prescribed by Act No. 168 of 1908 should be 
exacted. 




























{5, 6] The judgment of the lower court is erroneous in another respect in 
that it decrees a moneyed judgment against the insurance company without taking 
into consideration the fund deposited in the registry of the court out of which 
such judgment is to be paid. We have no doubt but that it was intended under 
the decree of the court that that is what should be done. We feel, however, that 
the decree should so state, and, in addition thereto, that the insurance company 
is entitled to have its policy canceled and surrendered as prayed for. The amount 
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demanded by it for attorney’s fees and costs incident to provoking this concursus 
under Act No. 123 of 1922 will be denied for lack of proof. 

We deem it proper to recast the judgment, and for the reasons stated. 

It is therefore ordered, adjudged, and decreed that the judgment of the 
lower court be now set aside and annulled, and it is further ordered, adjudged, 
and decreed that there be judgment herein in favor of Evangeline Bank & Trust 
Company against the fund of $500 deposited in the registry of the court, being 
the proceeds of that certain insurance policy taken out by Lucius Landreneau, Jr., 
with the Hartford Fire Insurance Company, of date October 29, 1930, and it is 
further ordered that the clerk of court of the parish of Evangeline pay the said 
sum of $500 now in the registry of the court to the said Evangeline Bank & 
Trust Company, in full settlement of the lcss payable under the said policy, and 
that the latter be canceled and surrendered to the Hartford Fire Insurance 
Company. 

It is further ordered that the demands of Windsor Savings Bank and of 
American Investment Company be rejected and denied, and that they pay all 
costs of this proceeding. 


FRIEDBERG vy. INSURANCE CO. OF NORTH AMERICA. No. 139. 
Supreme Court of Michigan. March 2, 1932. 


241 Northwestern Reporter 183. 
1. INSURANCE. 

Insurer’s investigating reported loss of insured jewelry and not denying li- 
ability until within thirty days of expiration of period in policy for bringing suit 
waived limitation provision. 

Such facts constituted waiver of the limitation period as a defense to 

a suit on such policy, since the time remaining for bringing suit within the 

limitation period—less than thirty days—after the insurer’s denial of li- 

ability was not reasonable. 

(For other cases, see Insurance, Dec. Dig. § 623[3].) 

3. INSURANCE. 

_Insurer breaking off negotiations for settlement before expiration of period in 
policy for bringing suit, within reasonable time for insured to bring suit, may as- 
sert limitation period as defense. 

(For other cases, see Insurance, Dec. Dig. § 623[3].) 


Appeal from Circuit Court, Wayne County; Robert M. Toms, Judge. 

Suit by Morris Friedberg against the Insurance Company of North America. 
From the judgment for defendant, plaintiff appeals. : 

Reversed and remanded. 

Argued before the Entire Bench. 

Stevenson, Butzel, Eamen & Long, of Detroit (Victor W. Klein, of Detroit 
of counsel), for appellant. 

Warren, Hill & Hamblen, of Detroit (Sparkman D. Foster, of Detroit, of 
counsel), for appellee. 

CiarK, C. J. 


In this suit on a policy of insurance for loss of jewelry, defendant had judg- 
ment in a trial, September, 1930, without a jury. Plaintiff has appealed. The 
policy has a limitation that suit must be commenced within twelve months next 
after the happening of the loss. The loss happened on or about November 1, 1927. 
Suit was commenced on April 3, 1929. The question is that the suit was barred 
by the limitation. 

[1, 2] Loss was reported promptly to the local agent, who in turn reported to 
defendant's branch manager in charge of adjustment. Defendant stalled, admitted- 
ly, for considerable time after loss, this, it seems, in the hope that plaintiff might 
find the lost jewelry, and, in rather dilatory fashion, proceeded toward investiga- 
tion and adjustment without formal proofs of loss. We spend no time on this 
feature of the case; the trial judge being clearly right in holding formal proots 
of loss waived. Finally, being pressed, defendant in Chicago, on October 1, 1928, 
wrote its local agent in Detroit, denying liability. The local agent had such letter 
on October 3d. The trial court found that plaintiff was advised of the denial 
of liability “in October, 1928,” and this finding will stand, not being against the 
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clear weight of the evidence. On what day in October plaintiff was so advised 
the record is not clear. There is evidence, relied on by the trial court, that plain- 
tiff knew of the denial of liability “a few days” after October 1, 1928. Liability, 
therefore, was denied less than thirty days, perhaps nearly three weeks, before the 
expiration of the contractual period of limitation, one year. 

The negotiations prior to denial of liability were clearly of a character to in- 
duce the plaintiff to abstain from suit [Dahrooge v. Insurance Co., 177 Mich. 442, 
143 N. W. 608, 48 L. R. A. (N. S.) 906], and operated as a waiver of the limita- 
tion to that extent at least. 

[3] The rule in this state is that, where negotiations for settlement are bro- 
ken off by the insurer before the expiration of the period of limitation fixed by the 
policy, and a reasonable time remains for bringing suit before the termination of 
that period, the insurer may assert the limitation period as a defense. Betteys v. 
Etna Life Insurance Co., 222 Mich. 626, 193 N. W. 197, and cases there cited; 
note, 3 A. L. R. 223. 

In Dahrooge v. Insurance Co., supra, “over two months” remained of the lim- 
itation period of one year when negotiations were finally broken off, held, a rea- 
sonable time and that the limitation was a defense. Our attention is called to no 
case in which we have approved a period shorter than “about two months” (Dah- 
rooge v. Insurance Co., supra) as reasonable. There is abundant discussion of 
what is, and what is not, a reasonable time, and we need not add to it. 

In view of the fact that the parties contracted originally for a period of lim- 
itation of one year, and under the other facts of the case, we have no hesitation 
in saying that the time here remaining after negotiations were broken off, after de- 
nial of liability, and before termination of the limitation period, namely, less than 
thirty days, perhaps nearly three weeks, was not a reasonable time. 

If the negotiations here had continued beyond the period of one year and had 
then been broken off and liability denied, the limitation would have been waived. 

\ necessary conclusion of holding the limitation period waived by the nego- 
tiations, rather than tolled on the theory of estoppel by the negotiations (Note 3 

R. 218), is that, where the negotiations are broken off by insurer so nearly to 
the end of the period of limitation that the time remaining for bringing suit within 
the period is not reasonable, the limitation is likewise waived. So it was here 
waived. 

Reversed, with costs to appellant, and remanded for judgment for plaintiff. 
McDonald, Potter, Sharpe, North, Fead, Wiest, and Butzel, JJ., concur. 














HARTER et al. v. PHOENIX INS. CO. OF HARTFORD, CONN. No. 45. 
Supreme Court of Michigan. March 2, 1932. 
241 Northwestern Reporter 196. 

INSURANCE. 

Damage to rings inadvertently thrown into furnace eld not covered by pol- 
icy insuring against all direct loss and damage by fire. 
(For other cases, see Insurance, Dec. Dig. § 421.) 
Potter and North, JJ., dissenting. 
Appeal from Circuit Court, St. Joseph County; William B. Brown, Judge. 
Action by Evan C. Harter and another against the Phoenix Insurance Com- 


pany of Hartford, Conn. Judgment for the defendant, and the plaintiffs appeal. 
Affirmed. 


Argued before the Entire Bench. 

Howard, Kimball & Howard, of Kalamazoo, for appellants. 

Smith & Searl, of Grand Rapids, for appellee. 

Porter, J. 

Plaintiffs sued defendant on an insurance policy issued by it to plaintiffs in 
‘he amount of $3,500 insuring plaintiffs’ household goods, including jewelry, 
against all direct loss and damage by fire. During the time the policy was in 
force, plaintiffs’ household servant picked up an envelope containing two rings 
irom a desk in plaintiffs’ house, and, not realizing the envelope contained rings, 
put it in a waste paper basket and later put the contents of the waste paper 
basket, including the rings, in the furnace, where, when a fire was built, they 
were seriously damaged. There was judgment directed for defendant, and plain- 
tiffs appeal. Plaintiffs claim defendant is liable under the terms of the policy. 
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Defendant denies liability on the ground the policy does not cover loss or dam- 
age occasioned as was plaintiffs’. 

A contract of insurance is one of indemnity against loss by fire. Brady y. 
Northwestern Ins. Co., 11 Mich. 425. 

“The fair and reasonable interpretation of a policy of insurance against loss 
by fire, will include within the obligation of the insurer, every loss which neces- 
sarily follows from the occurrence of the fire, to the amount of the actual in- 
jury to the subject of the risk, whenever that injury arises directly and immedi- 
ately from the peril, or necessarily from incidental and surrounding circum- 
stances the operation and influence of which could not be avoided.” Brady vy. 
Northwestern Ins. Co., 11 Mich. 425. 

Courts cannot remake the contract between the parties. Insurance policies, 
whether regarded as restrictions and conditions imposed upon insurance com- 
panies in doing business or as contracts between the insured and the insurer, are 
construed most favorable to the insured because such contracts are usually 
framed by the insurer and the insured is compelled to accept the policy offered 
in order to procure insurance at all. Ordinarily the insurer is held liable for 
loss or damage by fire even though plaintiffs’ negligence or the negligence of 
plaintiffs’ servants was the proximate cause of the damage by fire. 

“Tf a loss by fire is occasioned by the mere fault, carelessness, or negligence 
cf assured or his servants or agents, such negligence, carelessness or want of 
due care is no defense, unless there is fraud or design or gross negligence or 
misconduct of such kind and degree as to clearly evidence a corrupt design or 
iraudulent purpose on the part of the assured, or someone acting with his privity 
or consent.” Joyce on Insurance, par. 2840, and cases cited. 

There is no claim of corrupt conduct, fraudulent design, or willful intent to 
wrongfully collect upon the policy on the part of plaintiffs. The loss involved 
was occasioned by direct action of the fire. It was not like the scorched sugar 
case of Austin v. Drew, 6 Taunt. 436, where there was no ignition of the sugar. 
‘hat case is analogous so seeking to hold an insurance company liable for dam- 
zege to beans burned while baking in an oven, and has no application to the 
tacts here involved. If the rings in question had been placed on a mantel over 
an open grate in which there was a fire and had been blown into the grate by 
a gust of wind or had fallen into the open fire and been injured, the New York 
court indicates it might be a close question whether recovery could be had for 
the loss. Weiner v. St. Paul Fire Ins. Co., 124 Misc. Rep. 153, 207 N. Y. S. 279. 
In Countess Fitz-James v. Union Fire Ins. Co., 23 Irish Law Times & Solicitors’ 
Jl. vol. 23, p. 168, the Countess Fitz-James insured against fire in the above 
company all her furniture and effects, among which were mentioned jewelry 
and especially a pair of earrings composed of pearls valued at 18,000 francs. Dur- 
ing the time the policy was in force one of these earrings, which had been placed 
on the mantelpiece, was accidently knocked down and fell into the fire, where 
it was consumed, notwithstanding every effort made to save the jewel. The in- 
surance company refused to pay for the burnt pearl on the ground there was 
no conflagration; that the fire which consumed the object was an ordinary fire; 
that there was no fire; and that the company was not responsible where com- 
bustion had only occurred in the ordinary use of a grate for heating purposes. 
The court, however, rejected this, and ruled that the word “fire” in matters of 
assurance applied to every accident, however unimportant such accident may be, 
so long as it is caused by the action of fire. It was therefore ordered that the 
Union Company should pay to the Countess Fitz-James the value of the jewel, 
less that of the gold recovered. 

The policy of defendant issued to plaintiffs is general in its terms. It con- 
tains no limitations and exceptions applicable to the facts herein. It insures 
plaintiffs’ jewelry without exception against all direct loss and damage by fire. 
There being no limitations or exceptions in the language of the policy, we can 
make none. The loss falls directly within the language of the policy. If the de- 
fendant would escape liability, it should by appropriate language exclude such 
liability by the terms of its contract. We think plaintiffs entitled to recover. 
Judgment reversed, with costs. New trial ordered. 

North, J., concurred with Potter, J. 

Butzel, C. J. 


A loss of articles placed, either inadvertently or purposely, in a friendly fire, 
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is not compensable under a policy against loss by fire, and it was unnecessary 
to word a policy so as to cover such contingency. 

In Reliance Insurance Co. v. Naman, 118 Tex. 21, 6 S.W.(2d) 743, 745, recov- 
ery was denied for a loss of jewelry, placed for safe-keeping in a paper hatbox, 
which was inadvertently thrown into the furnace. The court stated: “A friendly 
fire is not within the undertaking of the insurance company at all. If it were, 
the company would be liable, as in a case of unfriendly fire, for all direct loss 
or damage, irrespective of destruction or of actual ignition, and the fact that in 
this case there was an actual consumption of the insured property is of no im- 
portance in determining the liability of the insurance company. * * * In the sense 
in which the word ‘fire’ is used in the policy, there has been no fire so long as 
it is kept within the proper and accustomed place. In common parlance one 
has not had ‘a fire’ so long as it has only burned in the place where it was in- 
tended to burn, and the sense in which the word is used in common parlance 
accurately indicates the sense in which it is employed in a fire insurance policy.” 

In Weiner v. Insurance Co., 124 Misc. Rep. 153, 207 N. Y. S. 279 (affirmed, 
without opinion, in 214 App. Div. 784, 210 N. Y. S. 935), recovery was denied for 
loss of jewelry placed in a stove for safe-keeping, and injured therein by fire 
inadvertently started. 

The judgment of the lower court is affirmed, with costs. 

Clark, C. J., and McDonald, Sharpe, Fead, and Wiest, JJ., concurred with 
Butzel, J. 


ENGEL et al. v. STATE MUT. RODDED FIRE INS. CO. 
OF MICHIGAN et al. No. 85. 
Supreme Court of Michigan. March 2, 1932. 
241 Northwestern Reporter 251. 
1. INSURANCE. 

After insured’s death and destruction of property by fire, policy issued by mu- 
tual insurance company could not be reformed to protect owners of property at 
time of fire (Public Acts 1895, No. 262, and amendments thereto). 

The policy issued by mutual insurance company organized in pursu- 
ance of Public Acts 1895, No. 262, and amendments thereto, could not be 
reformed, since in case of mutual insurance it is of the greatest import- 
ance that not only the company be held liable, but that the insured be also 
known to the company, and be bound by the contract so that an assess- 
ment can be properly levied and collected from him, and the very nature 
of mutual insurance is such that the insured must be party to an enforce- 
able contract. 


(For other cases, see Insurance, Dec. Dig. § 143[1].) 
2. CONTRACTS. 

Court cannot write new contract for parties. 

(For other cases, see Contracts, Dec. Dig. § 143.) 

\ppeal from Circuit Court, Ontonagon County in Chancery; George O. Dris- 
coll, Judge. 

Suit by Mary Engel and others against the State Mutual Rodded Fire Insur- 
ance Company of Michigan and another. From an adverse decree, defendants ap- 
peal. 

Reversed and bill dismissed. 

\rgued before the Entire Bench. _ 

._ Kinnane & Leibrand, of Bay City, for appellant State Mut. Rodded Fire Ins. 
Co. of Michigan. 

_ Bennett & Grenfell, of Ontonagon (Jones & Patek, of Ironwood, of counsel), 
tor appellees. 

Burzet, J. 


_ On the 30th day of July, 1924, Robert C. Engel of Ewen Ontonagon county, 
Mich., became a member of the State Mutual Rodded Fire Insurance Company, 
and secured from defendant company a policy for $1,200 on his dwelling house 
and $1,100 on its contents. The defendant company was organized in pursuance 
of Act No. 262 of the Public Acts of 1895, and the amendments thereto, for the 


mutual protection of the property of its members on property consisting principally 
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of buildings that were properly equipped with lightning rods. Each member was 
assessed for his ratable proportion of the liabilities of the company, the assess- 
ments becoming due on the anniversary of the issuance of this policy. A member 
became liable for his ratable proportion for all losses and expenses of the company 
while his policy was in force. In case of the death of a member, the policy con- 
tinued in full force and effect as long as the ownership of the property remained 
in the estate of the deceased, and the requirements in the charter and by-laws were 
complied with. In order to transfer the policy, it was necessary to fill out the 
blank form on the policy and send it to the company for its approval. Robert C. 
Engel died on the 22d day of April, 1925, and upon his will being admitted to pro- 
bate, his wife, Mary Engel, was appointed executrix. The probate court on the 
17th of February, 1926, entered an order assigning the residue of the estate to 
Mary Engel, widow, as long as she remained unmarried, and upon her death or 
marriage, the remainder to his children Myrtle Sain, Elsie Summers, Viola Engel, 
and Charles Engel. The order assigning the residue was recorded on July 9, 
1926. No order discharging the executrix was made. Defendant introduced a cer- 
tified copy of a duly recorded quitclaim deed dated September 24, 1926, from 


Charles J. Engel and wife to Myrtle Sain for the property on which the dwelling 
stood. 


Engel had represented defendant corporation as local agent. Upon learning 
of his death, the company, in expressing its condolence, asked that all Engel’s 
records relating to the company’s business be turned over to another agent. No- 
tices of assessment were sent subsequent to Mr. Engel’s death and were paid for 
the years 1927 and 1928. The company denies having had knowledge of Mr. En- 
gel’s death previous to the fire loss, but the testimony leaves but little doubt that 
the company was notified, and that its letter of acknowledgment and condolence 
was destroyed by the fire which occurred on or about July 22, 1929. It resulted in 
the destruction of the dwelling and contents. The company was promptly notified 
of the loss and a letter addressed to Robert Engel stated that an adjuster would 
call on him within a few days to assist in making proofs of loss. He arrived on 
July 31, 1929, and proofs of loss prepared by the adjuster were signed by Mrs. 
Engel and Charles J. Engel. They also bear the signature of “Robert C. Engel, 
Dec’d,” by Mrs. Robert C. Engel. They set forth that Robert C. Engel died Ap- 
ril 22, 1925, the estate probated during the same year, and that under the will 
Mrs. Engel was to receive the use of the farm as long as she lived, and then it 
was to go to Charles, and that all the personal property which was turned over 
to her had been loaned by Mrs. Engel to Charles, and that she waived all rights 
to the insurance on the personal property. The proofs of loss were sworn to by 
Mrs. Robert C. Engel before M. L. Simpson, the company’s adjuster. A transfer 
of the policy, also dated July 31, 1929, from “Robert C. Engel, Dec’d,” to Mary 
and Charles J. Engel, bears the signature “Robert C. Engel, deceased,” in one 
place, and at the end it is also signed by Mary Engel and Charles J. Engel. On 
\ugust 6, 1929, this assignment was approved by W. T. Lewis, the secretary of 
the company, as is evidenced by his signature. The company’s records were 
changed accordingly. The assignment shows that there is a mortgage on the 
property. The company at first offered to pay $1,200 for the building loss pro- 
vided all liability for the loss of personal property was disclaimed by the En- 
gels. They, however, refused to accept this offer, and after some correspondence, 
a suit at law was brought in the circuit court of the county of Ontonagon against 
the insurance company, defendant herein, by Mary Engel as administratrix of the 
estate of Robert C. Engel, deceased. An answer was filed by defendant insurance 
company. which, among other defenses, claimed that neither plaintiff nor the es- 
tate of Robert C. Engel had any rights in the property; that the estate had been 
administered, residue assigned, and the policy, therefore, was of no effect at the 
time the property described in the policy had been destroyed by fire. The court 
on petition of the plaintiffs’ attorney granted an order transferring the case to 
the equity side of the court with leave to file a bill to reform the policy to con- 
form with the true ownership of the property in accordance with the insurable in- 
terests thereunder. On October 9, 1920, the attorney for plaintiff entered an order 
dismissing the case without prejudice and notified the attorneys for defendant, 
who subsequently moved that the order be set aside unless the plaintiff, paid the 
taxable costs upon discontinuance. The court denied this motion. On September 
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12, 1930, Mary Enggel, Viola Engel, Elsie Engel Summers, Myrtle Engel Sain, 
and Charles J. Engel as plaintiffs filed a bill of complaint in the instant case in the 
circuit court for the county of Ontonagon in chancery, against the defendant in- 
surance company and against Mary Engel, as administratrix of the estate of Rob- 
ert C. Engel, deceased, as defendants. They asked for reformation of the policy 
so as to make it payable to them, and thereupon they be decreed to be entitled to 
the $1,200 insurance on the building and the $1,100 on the personal property. Sub- 
sequently, Mary Engel, as administratrix, filed a disclaimer stating that. she had 
no interest in the subject-matter. 

{1, 2] The attorney for the insurance company admitted that if his client is 
liable, it would be for the amount of the insurance; but he claimed that a court 
of equity has no power to reform this contract as prayed for. The company has 
appealed from a decree in favor of plaintiffs. This is not a law case where the 
right has been denied an insurance company to claim forfeiture after its acts and 
conduct constituted a waiver. It is not even claimed that the contract fails to 
express the real agreement of the parties. The contract stands to-day as it was 
when entered into, except that the names of Mary Engel and Robert C. Engel 
have been entered on the books of the insurance company as owners of the prop- 
erty. We cannot write a new contract for the parties. We have repeatedly held 
that in the case of mutual insurance companies, it is of the greatest importance 
that not only the company be held liable’ but that the assured be also known to the 
company and be bound by the contract, so that assessments can be properly levied, 
and collected from him. The very nature of this type of insurance is such 
that the assured must be a party to an enforceable contract. Kamm & 
Schellinger Brewing Co. v. Insurance Co., 168 Mich. 606, 134 N. W. 999; 
Harper v. Insurance Co., 173 Mich. 459, 139 N. W. 27; Leonard v. Insurance Co., 
192 Mich. 230, 158 N. W. 1041; McNatt v. Insurance Co., 210 Mich. 610, 178 N. 
W. 73. In the case of Crank v. Insurance Co., 239 Mich. 642, 645, 214 N. W. 962, 
964, decided upon the authority of Kamm & Schellinger Brewing Co. v. Insurance 
Co., supra, this court said: “We find nothing in this record taking this case out 
of the well-established rule that a mutual fire insurance company insures members 
only, and a purchaser of property, real or personal, covered by insurance in such 
a company, cannot, even by assignment, become an insured without also becoming 
a member of the mutual company in accordance with the charter and by-law pro- 
visions.” The assured must have properly assumed the liability for the losses of 
other members before he can claim that the latter should be assessed to pay his 
losses, 

Plaintiffs obviously cannot base their claim for reformation on the ground of 
mistake or fraud, for the policy was admittedly correct in the first instance. They 
now seek to change some of the parties to a mutual contract, and after a loss has 
occurred, substitute for the assured, parties who were unknown to the company 
and strangers to the contract prior to the loss and at no time legally liable for the 
assessments. 

We are constrained to hold that the trial court was in error in granting the 


relief prayed for by plaintiffs, and the decree is reversed with costs, and the bill 
dismissed. 


Clark, C. J., 


concur. 


and McDonald, Potter, Sharpe, North, Fead, and Wiest, JJ., 


HOME INS. CO. v. HARDIN. No. 29838. 
Supreme Court of Mississippi, Division B. Feb. 15, 1932. 
139 Southern Reporter 603. 
Syllabus by the Court. 
2. INSURANCE. a ; 
Provision that fire policy shail be void if premises remain vacant for more 
than ten days without insurer’s written consent held reasonable and binding. 
Provision of fire policy was reasonable and binding, as against con- 
tention insurers knew at time that policy was issued that property was 
occupied by a tenant, and that it might take reasonable time for owner to 
obtain knowledge -of vacancy and to secure new tenants, since terms of 
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policy were plain and unambiguous, and hazard of fire is much greate: 
when dwelling house is vacant and unoccupied than otherwise. 


(For other cases, see Insurance, Dec. Dig. § 323[1].) 


Appeal from Circuit Court, Calhoun County; Thos. L. Pegram, Judge. 

Action by J. A. Hardin against the Home Insurance Company. Judgment for 
plaintiff, and defendant appeals. 

Reversed, and judgment rendered for defendant. 

Wells, Jones, Wells & Lipscomb, of Jackson, for appellant. 

Creekmore & Creekmore of Jackson, for appellee. 

GriFFITH, J. 

Appellee recovered judgment against appellant upon a policy of fire insurance 
covering a dwelling house owned by appellee, which was destroyed by fire on 
January 17, 1931. The policy contained the following provision: “If any of the 
buildings described are now vacant, unoccupied or uninhabited or shall become 
vacant, unoccupied or uninhabited and so remain for a period exceeding ten days, 
without written consent hereon, then in each and every one of the above cases 
this policy shall be null and void.” 

When the policy was written and delivered, the house was occupied by a 
tenant. The tenant wholly removed from the premises on December 29, 1930, and 
the dwelling remained vacant and unoccupied from that day until the time of the 
fire. The insured owner did not learn of the vacancy until January 13, 1931, and 
on that day he contracted with another tenant to occupy the premises, but before 
the new tenant had actually moved into the dwelling, or had accomplished the 
occupancy, the fire occurred which destroyed the property. 

It is the contention of appellee that, when the policy of insurance was issued, 
the insurer knew that the property was occupied by a tenant; that it was, and 
would continue to be, rental property; that, as an incident thereto, the insurer 
contemplated that the property would likely be vacated by a tenant: and that 
the owner would require a reasonable time to obtain knowledge of the vacancy 
and to secure a new tenant. The argument is, in effect, that the quoted stipula- 
tion in the policy is inconsistent with the known situation and incompatible with 
the objects of the insurance as applied to that known situation; that therefore 
the court should hold that, in spite of the plain and unambiguous terms of the 
policy, the insured would have a reasonable time to ascertain that the tenant 
had vacated the premises and a further reasonable time to install another tenant 
in the occupancy. 

[1, 2] We cannot accede to this argument of appellee, and thereby rewrite this 
policy of insurance so as to make a different contract than that made by the 
parties. Nor do we regard it as just that we should do so even if within our 
power. It is a matter of common knowledge that the hazard of fire is much 
greater when dwelling houses are vacant and unoccupied, especially when situated 
in the country, as was this property. The reasons for this increased danger are 
several, and each is obvious. Because thereof it is expected that fire insurance 
policies will carry some reasonable stipulation against vacancies, and that those 
reasonable stipulations will be enforced substantially as written, else the result 
would eventually be an increase of premium costs, to some extent at least, upon 
those who occupy their property and give it watchful care. 


The authorities are, therefore, in substantial accord that a provision in a 
fire insurance policy to the effect that the same shall be void, if the insured 
premises shall remain vacant and unoccupied for a period of more than ten days, 
is a reasonable and a binding condition; and there can be no recovery if, after 
said period, the property while still vacant and unoccupied, is destroyed by fire. 
See Bias v. Globe Ins. Co. 85 W. Va. 134, 101 S. E. 247, 8 A. L. R. 373, and 
authorities therein cited. And, in order that the stipulation shall be effective, as 
written, it is the prevailing view that the knowledge of the insurer as to the 
vacancy is immaterial; nor is it material that the insured has in good faith and 
with due diligence attempted to keep the premises occupied. 3 Cooley’s Briefs on 
Insurance (2d Ed.) p. 2595; 14 R. C. L. p. 1103. 


We think the case is substantially covered by the holding of the court in 
Home Ins. Co. v. Scales, 71 Miss. 975, 15 So. 134, 42 Am. St. Rep. 512, but, if 
not so covered therein, it is certain that everything we have above said was 
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distinctly foreshadowed by the opinion in that case. There is no dispute in the 
record as to the facts. It becomes our duty therefore to render final judgment 
here. 

Reversed, and judgment here for appellant. 


NATIONAL FIRE INS. CO. v. PATRIDGE. No. 29755. 
Supreme Court of Mississippi, Division A. March 7, 1932. 
139 Southern Reporter 876. 
Syllabus by the Court. 
1. INSURANCE. 

Entry of figure representing value of shoes under figure in hundreds col- 
umn on inventory of other merchandise held not “itemized inventory” of shoes 
within fire policy. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 

2. INSURANCE. 

Insured’s failure to preserve daily sales slips, posted to ledger weekly, violat- 
ed iron-safe warranty in fire policy. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


s 


Appeal from Circuit Court, Leake County; D. M. Anderson, Judge. 

Action by W. C. Patridge against the National Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Butler & Snow, of Jackson, for appellant. 

F. E. Leach, of Carthage, for appellee. 

Cook, J. 

The appellee, W. C. Patridge, instituted this suit in the circuit court of 
Leake county against the National Fire Insurance Company on an insurance 
policy covering $500 on a store building and $1,500 on a stock of merchandise 
which had been destroyed by fire. At the conclusion of the evidence the court 
peremptorily instructed the jury to return a verdict for the appellee, and from 
a judgment for $2,000 entered in pursuance of this instruction, this appeal was 
prosecuted. 

To the declaration the defendant, appellant here, filed a plea of the general 
issue and gave notice thereunder that evidence would be offered to show a 
breach of what is known as the “iron-safe warranty” contained in the policy 
contract. The iron-safe warranty contained in the policy sued on is as follows: 

“Ist. The assured will take a complete itemized inventory of stock on hand 
at least once in each calendar year, and unless such inventory has been taken 
within twelve calendar months prior to the date of this policy, one shall be taken 
in detail within 30 days of issuance of this policy, or this policy shall be null and 
void from such date, and upon demand of the assured the unearned premium 
irom such date shall be returned. 


“2. The assured will keep a set of books, which shall clearly and plainly 
present a complete record of business transacted, including all purchases, sales 
and shipments, both for cash and credit, from date of inventory, as provided 
for in first section of this clause, and during the continuance of this policy. 


“3d. The assured will keep such books and inventory, and also the last pre- 
ceding inventory, if such has been taken, securely locked in a fire-proof safe at 
night, and at all times when the building mentioned in this policy is not actually 
open for business; or, failing in this, the assured will keep such books and in- 
ventories in some place not exposed to a fire which would destroy the aforesaid 
building. “In the event of failure to produce such set of boks and inventories 
for the inspection of this company, this policy shall become nul! and void, and 
such failure shall constitute a perpetual bar to any recovery thereon.” 


The material facts, as they appear from the testimony of the appellee, are 
substantially as follows: The appellee purchased a stock of general merchandise 
from A. §. Johnson, who was operating a mercantile establishment some miles 
distant from the appellee’s home and store building. At the time of this pur- 
chase Johnson’s employees, assisted by the appellee, made an itemized inventory 
or list of all the merchandise so purchased, except a large lot of shoes. To the 
total of the purchase price of the itemized goods, and under the figure in the 
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hundreds column, there was added the figure 5. The appellee testified that this 
figure 5 was intended to represent $500, the value and purchase price of all the 
shoes in the stock of merchandise, and that the total shown on this inventory 
was arrived at by adding this $500. There is probably evidence sufficient to show 
that the goods and merchandise shown on this inventory were moved from the 
store occupied by the said appelle’s store building, which was burned. 

As a compliance with the requirement to “keep a set of books,” the appellee 
offered a small ledger in which was entered, as the first item thereof, the total 
amount shown on the Johnson inventory, including the alleged value of the lot 
of shoes. Under this were entered his subequent purchases giving the date of 
the purchase, the name of the firm or person from whom the purchase was made, 
and the total amount of the invoice. This book also contained entries of the 
totals of his weekly cash and credit sales; and the appellee testified that at the 
close of each day’s business he added up his cash sales and entered the amount 
on a slip of paper, and at the end of the each week he added the amounts shown 
on these slips and entered the weekly total in his ledger. These slips of paper 
on which he entered the amount of his daily sales were kept on a hook in the 
store and were burned, as were the invoices of his purchases. 

[1] In the case of Lewis v. National Fire Insurance Underwriters, 136 Miss. 
576, 101 So. 296, it was held that a list of goods in lots, without an itemized list 
of the goods in the lots, was not an “itemized inventory” of the stock within 
the meaning of the standard “iron-safe warranty” of the policy of insurance, and 
under this holding the mere entry of the figure 5 on the purported inventory, 
which, according to the appellee’s testimony, represented $500, the value of the 
lot of shoes purchased by him, does not constitute such an itemized inventory as 
would entitle the appellee to recover for the value of these shoes. 

[2] In the case of Penix v. American Central Insurance Co., 106 Miss. 145, 
63 So. 346, it was held that “under the requirement to ‘keep a set of books’ it is 
not necessary for assured to post his ledger each day, but he has the right to 
post only the gross amount of the cash sales for the interval between the dates 
of posting; but if he desires to pursue this plan, he must preserve the books 
containing the items which were posted to the ledger in gross.” 

The appellee had a cash register, and he testified that at the end of each 
day’s business he checked up his cash sales and put the amount down on a piece 
of paper, and at the end of each week the amounts shown on these slips of 
paper were added and the total posted in his ledger. These slips were hanging 
on a file in the building at the time of the fire and were destroyed. Under the 
rule announced in the Penix Case, supra, it was permissible to post only the 
gross amount of the cash sales for the interval between the dates of posting, 
provided the books or papers containing the items which were posted to the 
ledger in gross were preserved: but the appellee’s failure to preserve these papers 
or slips containing the items which were posted to the ledger weekly violated 
the “iron-safe warranty” and defeated his right to recover for the loss of the 
goods and merchandise. Under this view it will be unnecessary to consider 
whether or not the entry in the ledger of the totals only of the several pur- 
chases made subsequently to the date of the purported inventory, without the 
preservation of the invoices or other evidence of the items purchased, complied 
with the requirement to “keep a set of books, which shall clearly and plainly 
present a complete record of business transacted, including all purchases, sales 
and shipments, both for cash and credit, from date of inventory.” 

The policy contract is divisible, and it is conceded that the plaintiff is en- 
titled to recover $500, the amount of insurance covering on the building, but on 
account of the violation of the “iron-safe warranty” he is not entitled to re- 
cover for the loss of the merchandise. The judgment of the court below will 
therefore be reversed, and a judgment will be entered here for the appellee’ for 
the sum of $500. 

Reversed, and judgment for appellee. 
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BUFFALO ASS’N OF FIRE UNDERWRITERS vy. NOXSEL-DIMICK CO. 
Supreme Court, Appellate Division, Fourth Department. March 16, 1932. 
256 New York Supplement 263. 
1. INSURANCE. 


By-laws of fire underwriters’ association cannot extend association’s purposes 
heyond those laid down in statute creating it (Laws 1881, c. 688). 

(For other cases, see Insurance, Dec. Dig. § 14.) 

2. INSURANCE. 

Enforcement of uniform commission rates among fire underwriters’ associa- 
tion members held not within statutory charter purposes of association (Laws 
1881, c. 668). 

The statement of purposes contained in Laws 1881, c. 668, which was 

the incorporating statute, recited “to inculcate just and equitable principles 

in the business of insurance, to establish and maintain uniformity among 

its members in policies or contracts of insurance, and to acquire, preserve 

and disseminate valuable information relative to the business in’ which 

they are engaged.” 

(For other cases, see Insurance, Dec. Dig. § 14.) 

3. INSURANCE. 

Under statute taking from fire underwriters’ associations power to deal with 
premium rates under certain circumstances subsidiary power to establish and 
maintain uniform commissions to brokers likewise was terminated (Insurance 
Law, § 141, as amended, and §§ 14l-a, 141-b, as added and amended). 

(For other cases, see Insurance, Dec. Dig. § 14.) 

Crosby, J., dissenting. 

Appeal from Supreme Court, Erie County. 


Action by the Buffalo Association of Fire Underwriters against Noxsel- 
Dimick Company. From so much of a judgment (141 Misc. Rep. 333, 253 N. Y. S. 
40) as adjudges certain by-laws of plaintiff to be valid and the defendant as a 
member of the plaintiff bound thereby, in favor of the plaintiff and against de- 
fendant, defendant appeals. 


Reversed, and judgment granted for defendant. 

Argued before Sears, P. J., and Crouch Taylor, Edgcomb, and Crosby, JJ. 

Francis J. Maloney, of Buffalo, for appellant. 

Carlos C. Alden, of Buffalo, for respondent. 

Sears, P. J. 

The plaintiff is a domestic membership corporation created by chapter 668 of 
the Laws of 1881 of the state of New York. The defendant also is a domestic 
corporation engaged in the general insurance business in the city of Buffalo, N. Y. 
Following the incorporation of the defendant in July, 1909, it became a member 
of the plaintiff, and has continued as such ever since. 


[1] The purposes for which the plaintiff was organized as stated in the 
statute of incorporation are as follows: “To inculcate just and equitable prin- 
ciples in the business of insurance; to establish and maintain uniformity among 
its members, in policies or contracts of insurance, and to acquire, preserve and 
disseminate valuable information relative to the business in which they are en- 
gaged.” (Section 2.) The statute authorizes the plaintiff to make all needful 
by-laws not contrary to the provisions of the incorporating act or the Censtitu- 
tion and laws of this state or of the United States. The power thus given to 
adopt the by-laws must be read in connection with the purposes for which the. 
corporation was created. It is self-evident that it cannot extend the purposes 
beyond those laid down in the statute. Hurst v. New York Produce Exchange, 
100 N. Y. 605, 3 N. E. 42; People ex rel. Johnson v. New York Produce Ex- 
change, 149 N. Y. 401, 44 N. E. 84; People ex rel. Thatcher v. New York Com- 
mercial Association, 18 Abb. Pr. 271. 


In 1929 the plaintiff association adopted certain by-laws, one section of which 
gives rise to the main question involved in this action. This section of the by-laws 
is as follows: “Article sixteen, section 1. All members of this Association are 
bound by the conditions of the Agency Agreements adopted by the Association 
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and no member shall receive or accept directly or indirectly a higher rate oi 
commission nor other valuable consideration than is provided in said agreements.” 

The agency agreements referred to in the above-quoted section of article 16 
provide for certain uniform commission percentages to be paid to or retained by 
insurance agents in payment of their services based upon net premiums. 

The principal insurance companies doing business in Buffalo and its vicinity 
are members of an association which recognizes and requires its members to do 
business with agents in accordance with such agreements, and these companies 
do accordingly pay their agents only the commissions specified therein. There are, 
however, a few companies smaller in size, but sound financially, doing business in 
Buffalo and vicinity, and authorized by the state to do an insurance business, 
which are not members of any association requiring the use of the agency agree- 
ments referred to in their relations with their agents. These smaller companies 
pay their agents commissions based on higher percentages than those specified in 
the agency agreements. The defendant has for a long time acted as agent for 
seven such companies, and has been receiving from them higher commissions 
than those specified in the agency agreements referred to in plaintiff’s by-laws. 

A controversy has arisen between the plaintiff and defendant as to the 
validity of section 1 of article 16, particularly in respect to its provision requiring 
uniform commissions. Under other by-laws of the plaintiff, a violation of article 
16 by the defendant, occurring through receiving the higher commissions, will 
expose ‘the defendant to the penalty of de *privation of membership in the plain- 
tiff. The controversy as to the validity of article 16 is therefore real, 
proper case is presented for a declaratory judgment in respect to the 
section 1 of article 16 of the plaintiff's by-laws. 

[2] The question presented is whether the enforcement among plaintiff's 
members of uniform commission rates is within the purposes of plaintiff's org: iniza- 
tion as specified in its statutory charter. The last clause in the statement of 
purposes, contained in the incorporating statutes, that is, “to acquire, preserve and 
disseminate valuable information relative to the business in which they are 
engaged,” manifestly has no bearing upon the subject covered by the by-laws in 
question. The second clause, that is, “to establish and maintain uniformity among 
its members in policies or contracts of insurance,” likewise appears to us irrele- 
vant to the subject of enforcing uniformity of commissions. When the statute 
was enacted, there was no statutory provision for standardization of policies. 
Chapter 488, Laws 1886; Quinlan v. Providence Washington Insurance Co., 133 
N. Y. 356, 31 N. E. 31, 28 Am. St. Rep. 645. It was to bring about at least to a 
limited extent uniformity in contracts between the insurer and the insured, 
including probably premium rates, that this clause in the statement of purposes 
related. People v. New York Board of Fire Underwriters, 7 Hun. 248. The 
agency agreements are by no stretch of the imagination policies or contracts of 
insurance. Agents’ commissions are an entirely different matter from rates of 
premiums. Matter of Importers’ & Exporters’ Insurance Co. v. Rhoades, 239 
N. Y. 420, 146 N. E. 648. 

We come then to a consideration of the first clause, “to inculcate just and 
equitable principles in the business of insurance,” as the sole possible source of 
validity for the by-law in question. 


and a 
validity of 


No evidence is offered that the amounts received by the defendant as com- 
missions from the companies it has been representing are in and of themselves 
improper or excessive, or work hardship or injustice to insurer or insured. The 
only claim made, as we understand it, is that uniformity of commissions is a 
just and equitable principle of the insurance business. It seems to us that the 
statutory phrase in using the words, “just and equitable principle,” intended for 
them no such extended content. People ex rel. Thatcher v. New York Commercial 


Ass'n, supra; in the matter of Haebler v. New York Produce Exchange, 149 
N. Y. 414, 44 N. E. 87. 


It has been held by the federal Supreme Court that a statute establishing 
uniform rates of insurance agents’ and brokers’ commissions is not violative ot 
the Fourteenth Amendment of the Federal Constitution, but is within the police 
power of a state. O'Gorman & Young v. Hartford Fire Insurance Co., 282 U. S. 
251, 51 S. Ct. 130, 75 L. Ed. 324. The principle established in that case, however, 
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has no bearing here. It may be conceded for the purpose of argument that the 
plaintiff might have been authorized to establish uniform schedules of commis- 
sions. The trouble we find with the by-law is not in the power of the Legislature, 
but in the exercise by the plaintiff of the limited power over its members granted 
by the incorporating act. We reach the conclusion that the power to inculcate 
just and equitable principles and otherwise to carry out to the full the purposes 
stated in the statute does not include a power to enforce uniformity of commis- 
sions in the transaction of insurance business. A grant of such a power calls for 
its clear expression. 

[3] The by-law we have been considering is invalid for another reason, 
even should it be conceded that under the powers granted the plaintiff in its 
statute of incorporation authority was included to establish and maintain uniform- 
ity in rates or premiums paid by the insured and as incidental thereto to provide 
for uniformity in broker’s commission percentages. O’Gorman & Young vy. Hart- 
ford Fire Ins. Co., supra. In this view the power of the plaintiff to deal with the 
subject of uniformity of broker’s commission percentages continued only as long 
as the plaintiff had power to deal with the subject of premium rates and did 
continue to deal with that subject. By section 141 and the following sections of 
the Insurance Law (chapter 460, Laws 1911 [amending section 141], and chapter 
660, §§ 1-3, Laws 1922 [amending section 141, and adding sections 14l-a, 141-b] 
as amended by Laws 1923, c. 436), the state has taken the power to deal with 
the subject of premium rates from associations like the plaintiff unless certain 
formalities are complied with by the associations. The plaintiff seems not to have 
complied with these formalities. It certainly does not deal with the subject of 
uniform premiums. The finding of fact is to the effect that “the premium rate 
charged or cost to the insured for fire insurance coverage within the jurisdiction 
of the plaintiff association is regulated and fixed by State law in all cases, at 
rates promulgated by the New York Fire Insurance Rating Organization and the 
rate at which a given risk or policy is or can be taken or written is the same for 
all fire insurance companies authorized to do business in the State of New York.” 
The plaintiff then no longer having anything to do with promulgating uniform 
premiums, the subsidiary power to establish and maintain uniform commissions 
to brokers falls with the termination or relinquishment of the power to which it 
was subsidiary. 

Other matters were presented upon this appeal. As to the sections of the 
by-laws, other than article 16, section 1, we find no existing controversy between 
the parties. It is unnecessary to consider the particular relations between the 
defendant and the companies which it represents in view of our construction of 
the statutory charter of the plaintiff and the effect of the sections of the Insur- 
ance Law above referred to. The judgment so far as appealed from should be 
reversed, and judgment granted in favor of the defendant and against the plain- 
tiff declaring section 1 of article 16 of the by-laws of the plaintiff adopted July 
3, 1929, to be invalid. 

Judgment so far as appealed from reversed on the law, with costs, and judg- 
ment granted in favor of the defendant against the plaintiff, declaring article 16, 
section 1, of the plaintiff's by-laws invalid, with costs. All concur, Crouch, J., 
on the second ground stated in the opinion only, except Crosby, J., who dissents 
and votes for affirmance. 


JEFFREYS et al. v. BOSTON INS. CO. et al. No. 9 
Supreme Court of North Carolina. March 9, 1932. 
162 Southeastern Reporter 761. 
2. INSURANCE. 


Mortgagor and mortgagee have insurable interest in mortgaged property. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 

INSURANCE. 

Where insurance policy covering mortgaged property contained provision for 
payment to mortgagee as his interest might appear, mortgagee was entitled to 
insurance to extent of debt secured. 


(For other cases, see Insurance, Dec. Dig. § 581.) 
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INSURANCE. 

Seller of machinery taking note and retaining title until paid Aeld not en- 
titled to insurance as against mortgagee under loss payable clause, where buver 
did not agree to insure machinery for seller’s benefit. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

Appeal from Superior Court, Wayne County; Cranmer, Judge. 

Action by Z. M. L. Jeffreys and others, trading as Jeffreys & Sons, and 
another, against the Boston Insurance Company and the Continental Gin Com- 
pany. From the judgment directing that defendant Continental Gin Company 
be paid certain sum out of funds in hands of clerk of court and that balance be 
paid to plaintiffs named, plaintiffs named appeal. 

Judgment modified and, as modified, affirmed. 

This is an action on a policy of insurance issued on Septemmber 9, 1930, by 
which the defendant Boston Insurance Company insured the plaintiff Ransom 
Creech against loss or damage by fire on the property described in the policy. 
It is provided in the policy that the loss, if any, shall be payable to the plain- 
tiffs Jeffreys & Sons as their interest may appear. 

While the policy was in full force and effect, according to its terms, to wit, 
on January 23, 1931, the property described therein was destroyed by fire. Both 
the plaintiffs Jeffreys & Sons and the defendant Continental Gin Company, as 
creditors of the plaintiff Ransom Creech, filed claims with defendant Boston 
Insurance Company for the amount of the loss. It was agreed by and between 
the plaintiffs and the defendants that this amount was $2,750. After the com- 
mencement of this action, this sum was paid into the office of the clerk of the 
superior court of Wayne county, by the defendant Boston Insurance Company, 
in full settlement of all claims against said company under its policy of insur- 
ance. This action, therefore, involves only the conflicting claims of the plain- 
tiffs Jeffreys & Sons, and of the defendant Continental Gin Company, to said 
sum, now in the hands of said clerk. The plaintiff Ransom Creech makes no 
claim to any part of said sum in his own behalf. 

The policy of insurance sued on in this action was issued to the plaintiff 
Ransom Creech as the owner of the property described therein. It contains a 
provision in words as follows: “It is agreed that any loss or damage that may 
be ascertained and proven to be due the assured under this policy shall be pay- 
able to Jeffreys & Sons, as their interest may appear, subject, nevertheless, to 
a'l the conditions of the policy.” 

At the date of the issuance of said policy, the plaintiff Ransom Creech was 
indebted to the plaintiffs Jefferys & Sons in a sum in excess of $3,000. This in- 
debtedness was secured by a mortgage deed executed by the plaintiff Ransom 
Creech, by which the said plaintiff conveyed to the said Jeffrey & Sons the 
property described in the policy of insurance. This mortgage deed is dated 
jJenuary 15, 1930, and was duly recorded in the office of the register of deeds of 
Wayne county. The indebtedness secured by said mortgage deed has not been 
paid. The amount of said indebtedness exceeds the amount of the loss covered 
by the policy. 

The property described in the policy of insurance sued on in this action con- 
sisted in part of certain gin machinery. This gin machinery was sold to the 
plaintiff Ransom Creech by the defendant Continental Gin Company on or about 
August 21, 1929. In part payment of the purchase price for said gin machinery, 
the plaintiff Ransom Creech executed and delivered to the defendant Contin- 
ental Gin Company two notes, which were duly recorded in the office of the 
register of deeds of Wayne county, prior to the registration of the mortgage 
deed from the plaintiff Ransom Creech to the plaintiffs Jeffreys & Sons: Each 
of said notes contained a provision in words as follows: 

“It is expressly understood and agreed by and between the holder and maker 
of this note that the title and ownership of said machinery, for which this note 
is given, shall remain in the said Continental Gin Company, or owner of this 
note, until this note and all other installment notes or renewals thereof, shall 
be paid in full. 

“It is further understood that the maker of this note guarantees said Con- 
tinental Gin Company against any damage or loss to said machinery by fire or 
ether cause, and if said property is damaged or destroyed by fire or other cause. 
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the maker of this note agrees to pay this note and will not claim any rebate or 
reduction on account of such loss.” 

At the date of the fire which destroyed the property covered by the policy 
of insurance including the gin machinery which was sold to the plaintiff Ransom 
Creech by the defendant Continental Gin Company, the amount due on said 
notes was $1,094.40, with interest from December 4, 1929. This amount has not 
been paid. 

There is no provision in the policy that the loss, if any, or any part thereof, 
shall be payable to the defendant Continental Gin Company, nor is there any 
allegation in the answer of the said defendant that the insured Ransom Creech 
covenanted or agreed to insure said machinery for the benefit of said defendant. 

It is alleged in the complaint filed jointly by the plaintiffs Jeffreys & Sons 
and Ransom Creech that the premium for the policy of insurance sued on in 
this action was paid by the plaintiffs Jeffreys & Sons. This allegation is speci- 
fically denied in the answer filed by the defendant Continental Gin Company. 
This defendant alleges in its answer that if the premium was paid by the plain- 
tiffs Jeffreys & Sons, ‘as alleged in the complaint, the amount thereof was charged 
by said plaintiffs to the plaintiff Ransom Creech, and contends that for this rea- 
son the premium was, in effect, paid by the said plaintiff. 

The action was heard on the demurrer filed by the plaintiffs Jeffreys & 
Sons, to the answer of the defendant Continental Gin Company, on the grounds 
that the facts stated therein are not sufficient to constitute a defense to the 
cause of action alleged in the complaint, and on the motion of said plaintiffs for 
judgment on the pleadings. This demurrer was overruled, and the motion de- 
nied. Thereupon the defendant Continental Gin Company moved for judgment 
on the pleadings. This motion was allowed. 

From judgment ordering and directing that the defendant Continental Gin 
Company be paid the sum of $1,094.40, with interest from December 4, 1929, out 
of the sum of $2,750, now in the hands of the clerk of the superior court of 
Wayne county, and that the balance of said sum be paid to the plaintiffs Jeffreys 
& Sons, the said plaintiffs appealed to the Supreme Court. 

Kenneth C. Royall, of Goldsboro, and Andrew C. McIntosh, of Chapel Hill, 
for appellants. 

James J. Hatch, of Goldsboro, for appellees. 

Connor, J. 

[1] The only allegation of fact in the complaint in this action, which is de- 
nied in the answer of the defendant Continental Gin Company, is that the prem- 
ium for the policy sued on was paid by the plaintiffs Jeffreys & Sons. This alle- 
gation is not essential to the cause of action alleged in the complaint. The right 
of the plaintiffs Jeffreys & Sons, to recover on said cause of action is not de- 
pendent on this allegation; it is founded on the “loss of payable” clause in the 
policy. This issue raised by the denial in the answer is immaterial, and for the 
purpose of determining the rights of the parties to this action on the facts ad- 
mitted in the pleadings may be disregarded. Only issues of fact which arise on 
the pleadings, and are determinative of the rights of the parties to the action, 
must be submitted to the jury. C. S. 519; Miller v. Miller, 89 N. C. 209. 


[2, 3] It is well established as the law that a mortgagor and his mortgagee 
each has an insurable interest in the property conveyed by the mortgage. When 
a policy of insurance is procured by either a mortgagor or a mortgagee, insuring 
his own interest in the property, and in his own behalf alone, such insurance 
does not inure to the benefit of the other. When, however, the policy is pro- 
cured by the mortgagor, for the benefit of the mortgagee, or the loss covered by 
the policy, if any, is expressly made payable to the mortgagee, as his interest 
may appear, the mortgagee is entitled to the proceeds of the policy to the extent 
of the amount of. his debt secured by the mortgage. 26 C. J. 438. Thus in any 
event, on the admissions in the pleadings in the instant case, the plaintiffs Jeffreys 
& Sons are entitled to the sum of $2,750, now in the hands of the clerk of the 
superior court of Wayne county, as against the insured, Ransom Creech. 

[4] It is also well established as the law that where a policy of insurance, 
procured by a mortgagor, provides on its face that the loss, if any, shall be pay- 
able to two or more mortgagees, as their respective interests may appear, the loss 
covered by the policy is payable to the mortgagees in proportion to their debts 
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secured by their mortgages, unless one of the mortgagees has a priority over the 
others, by reason of the registration laws or otherwise, or unless it is expressly 
provided in the policy that the loss shall be payable only to one of the mortgagees 
named in the policy. Where the policy provides that the loss shall be pavable 
to one of several mortgagees, and there is no provision therein for the benefit of 
the other or others, the loss is payable only to the mortgagee provided for in 
the policy. 26 C. J. 442. In the absence of an express provision in the policy for 
the payment of the loss, or any part thereof, to a mortgagee, such mortgagee is 
not entitled to the loss or any part thereof, as against the mortgagor, or as 
against other mortgagees, unless there was an agreement on the part of the 
mortgagor to insure the mortgaged property for the benefit of the mortgagee who 
is not provided for in the policy. In the latter event, the loss is payable to the 
mortgagee, at least, as against the mortgagor. 26 C. J. 442. 

In Wayne Nat. Bank v. National Bank of La Grange, 197 N. C. 68, 147 S. 
E. 691, 692, it is said: “We understand the principle to be that, as a rule, a mort- 
gagee has no right to the benefit of a policy taken by the mortgagor, in the 
absence of an agreement to this effect, unless the policy is assigned to him; but, 
where the mortgagor is charged with the duty of taking out insurance for the 
benefit of the mortgagee, as between the parties to the contract, the mortgagee is 
entitled to an equitable lien on the proceeds of the policy obtained by the mort- 
gagor.” See C. S. § 6420. 

On the facts admitted in the pleadings in this action, the defendant Contin- 
ental Gin Company has no right, title, or interest in the sum of $2,750, now in 
the hands of the clerk of the superior court of Wayne county. There is no 
provision in the policy that the loss, if any, shall be payable to said defendant, 
nor is it alleged in the answer of said defendant that the mortgagor, Ransom 
Creech, agreed to insure the gin machinery for the benefit of said defendant. The 
language contained in the notes cannot be construed as such an agreement. 

There is error in the judgment ordering and directing that the amount of its 
debt be paid to the defendant Continental Gin Company out of the sum of $2,750, 
prior to the payment of said sum to the plaintiffs Jeffreys & Sons. 

For this reason the judgment is modified and affirmed. 


CLARKE et al. v. REAL. 
Superior Court of Pennsylvania. March 5, 1932. 
159 Atlantic Reporter 454. 
3. INSURANCE. 

Where mortgagee clause was expressly limited to insurance on building, in- 
surance on personal property was subject to assignment by insured or attachment 
at suit of creditors. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

4. INSURANCE. 

Delivery of policy to payee under limited loss payable clause did not authorize 
latter to hold it beyond terms of appointment. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

5. INSURANCE, | ; I 

In insured’s action for use of bank on policy clause in bank’s favor covering 
only insurance on building, court could not hold bank was entitled to entire pro- 
ceeds of policy, since legal plaintiff was insured. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

6. INSURANCE. 

Standard mortgagee clause covers only insurance on real property or personal 
property annexed (40 PS § 658). 

(For other cases,-see Insurance, Dec. Dig. § 581.) 

7. INSURANCE. , ; ; 

Standard mortgagee clause held inapplicable to judgment or lien creditors, 
apart from mortgage liens or trust deeds (40 PS § 658). 

(For other cases, see Insurance, Dec. Dig. § 581.) 
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8. INSURANCE. 

Insurer does not estop itself by attaching clause in favor of alleged mortgagee 
(40 PS § 658). 

(For other cases, see Insurance, Dec. Dig. § 581.) 

9. INSURANCE. 

Judgment creditor does not secure benefits of mortgagee clause by calling 
himself trustee (40 PS § 658). 

(For other cases, see Insurance, Dec. Dig. § 582.) 

10. INSURANCE. 

Word “trustee,” as used in standard mortgagee clause, refers to trustee prac- 
tically equivalent to mortgagee (40 PS § 658). 

The mortgagee clause provided in part that loss, if any, under policy, 
should be payable to bank first, and secondly to bank, trustee, mortgagee, 

or trustee, as interest might appear, and that such insurance as to interest 

of mortgagee or trustee only therein should not be invalidated by any act 

or neglect of mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

Appeal from Court of Common Pleas, Monroe County; Samuel E. Shull, 
President Judge. 

Action by Margaret Real, to the use of Stroudsburg National Bank, against 
the Albany Insurance Company, in which defendant prayed that plaintiff and 
Clarke & Cohen be required to interplead. From an order vacating an order 
awarding a feigned issue and granting other relief, Clarke & Cohen appeal. 

Order reversed, and previous order and feigned issue thereunder reinstated. 

Argued before Trexler, P. J., and Keller, Linn, Gawthrop, Cunningham, Bald- 
rige, and Stadtfeld, JJ. 

Arthur §. Arnold, of Philadelphia, and George Garrison Shafer, of Strouds- 
burg, for appellants. 


F. B. Holmes, of Stroudsburg, for appellee. 
KELLER, J. 


On May 1, 1928, an action in assumpsit was brought in the court of common 
pleas of Monroe county by Margaret Real, to use of Stroudsburg National Bank, 
against Albany Insurance Company, to May term 1928, No. 74, upon a $5,000 pol- 
icy of fire insurance for the loss sustained by reason of a fire, which occurred on 
September 3, 1927. At the same time similar actions were brought against twelve 
other insurance companies. The total insurance covering Mrs. Real’s property, 
real and personal, was $78,000, apportioned as follows: 

Hotel building 

Household furniture, ete. 
Souvenirs kept for sale 

Laundry building and garage 
Laundry machinery and equipment 
Apparel, linens, etc. in laundry 
Dwelling house 


Only the first three items were affected by the fire. Each policy covered a 


proportionate part of all the foregoing items of insurance and Gontained the fol- 
lowing provision: 


“Loss, if any, on building only, payable to the Stroudsburg National Bank et 
al. as interest may appear. Mortgagee clause ‘A’ attached.” 

\ppearances were entered for the defendants and on October 8, 1928, a pe- 
tition was presented by the defendant, Albany Insurance Company, setting forth 
that on September 8, 1927, the said Margaret Real had assigned to Clarke & Co- 
hen (who had been employed by her to advise and assist in the adjustment of the 
claim) all moneys due under said policy to the extent of five per cent. of the ad- 
justed fire loss, of which notice had been duly given defendant by said Clarke & 
Cohen; that subsequent to the institution of said suit the loss or damage suffered 
by Mrs. Real by reason of said fire had been settled and adjusted as follows: On 
building, $22,964.80; on household furniture, $8,882.27; on souvenirs $261.25—of 
which the defendant’s pro rata liability was $1,795:73; that following said adjust- 
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ment the defendant had issued its check for said amount to Margaret Real, as 
owner, Stroudsburg National Bank as mortgagee, and Clarke & Cohen, as as- 
signee, and transmitted same to counsel for Stroudsburg National Bank, who re- 
fused to accept it by reason of the inclusion of the assignee, Clarke & Cohen; that 
said Clarke & Cohen had made claim for the percentage due them and had signi- 
fied their intention to institute suit against the defendant for said amount, if it 
was not paid them; that the identical money for which suit was brought was thus 
claimed by Margaret Real, Stroudsburg National Bank, and Clarke & Cohen; 
that defendant had no interest in the proceeds payable under said policy, but was 
liable to be put to the expense of defending two actions, and being compelled to 
pay a portion of said money twice. Wherefore it prayed that said Margaret Real, 
Stroudsburg National Bank, and Clarke & Cohen might be required to interplead, 
and an issue in interpleader be framed between them to determine who was en- 
titled to said fund; and that the defendant be ordered to pay said fund into court 
and be thereupon relieved of all further liability under said contract of insurance. 

The same day a rule to show cause, as prayed for, was granted on Margaret 
Real, Stroudsburg National Bank, and Clarke & Cohen, returnable October 25, 
1928, service of which was duly accepted by all of said parties. 

On November 5, 1928, the court ordered and decreed, “upon consideration of 
the defendant’s petition and by consent of all the parties in interest” [i. e. the de- 
fendant insurance company, Margaret Real, Stroudsburg National Bank, and 
Clarke & Cohen], by their attorneys, inter alia, that the defendant insurance com- 
pany be permitted to pay 10 per cent. of the adjusted loss ($179.57) into court, 
provided it paid 90 per cent. of such adjusted loss ($1,616.16) to the plaintiff 
within ten days, and that on such payment every liability of the said defendant on 
such policy be satisfied, discharged, and extinguished; and 

“That a feigned issue be framed between Simon Clarke and Leon Cohen, 
parties trading as Clarke & Cohen, as plaintiffs, and Margaret Real, now to the 
use of the Stroudsburg National Bank as defendants, as upon a wager of ten dol- 
lars to try before a jury of the county the following questions, viz. : 

“T, Whether the said plaintiffs, Clarke & Cohen, acquired any right or title 
to the whole or any portion of the moneys paid in settlement of the loss accruing 
under said policy of insurance by virtue of a certain paper writing purporting to 
be signed by one Margaret Real on the eighth day of September, 1927, a copy 
of which is annexed to the petition for interpleader filed by the defendant in this 
case. 

“II. What sum of money, if any, is due to the plaintiffs out of the proceeds 
of said policy. 

“III. What sum of money, if any, is due to the plaintiffs out of the proceeds 
of all the policies which were the basis of the suit in the list of cases hereinafter 
set out.” 

The order further directed the filing of the narr. in said feigned issue, within 
fifteen days, and of defendant’s plea within a like time thereafter, and the joinder 
of issue by the usual replication; and that the order should likewise apply to 
twelve other actions brought by the plaintiff in the action against twelve other 
insurance companies, with provisions as to the effect of judgment in the issue, 
costs, etc., not necessary to be here stated. 

Following this order, the defendant paid into court $179.57 and paid to the 
plaintiffs in said action $1,616.16, together with all costs accrued, and was there- 
by discharged of all claims of said other parties, under the policy, which was, in 
effect, satisfied and extinguished. 

The procedure, from this point on should have been easy. A declaration, or 
narr., plea, and replication or similiter, in the time-honored form used for feigned 
issues aS upon a wager (usually framed by the pleader framing the declaration, 2 
Chitty on Pleading 235-239, but settled by the court, if the parties cannot agree, 
Clark v. Douglass, 62 Pa. 408, 414) should have been filed and the issue would 
then have been ready for trial (Muhlenberg v. Brock, 25 Pa. 517; 2 Brewster's 
Practice, §§ 2748, 2749). Instead the plaintiffs in the issue filed a statement in 
assumpsit under the Practice Act of 1915, P. L. 483 (12 PS § 382 et seq.) to 
which defendant filed a demurrer. The plaintiffs then filed a formal declaration 
setting forth the issues as fixed by the order of the court, pursuant to the con- 
sent of all the parties, in the form used for feigned issues upon a wager. To this 
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a plea in the usual form should have been filed by defendant denying the plain- 
tiffs’ right to any of the fund in dispute, and putting itself upon the country, 
and on the plaintiffs doing the like, the issue would have been ready for trial. 2 
Brewster’s Practice, §§ 2749, 2750. The very purpose of the feigned issue is 
“to determine some disputed rights without the formality of pleading and there- 
by to save much time and expense in the decision of a cause.” III Sharswood’s 
Blackstone’s Comm. 452. Instead, however, of doing so, the defendant filed a 
series of special pleas which have no place in such an issue, and should have been 
struck off, and the defendant directed to file a formal plea limited to a denial of 
the assertions in the plaintiffs’ declaration entitling them to the payment of the 
wager based on the issues fixed by the court in its order. Plaintiffs moved the 
court to strike off the pleas filed by defendant, but before action by the court a 
still more unusual step was taken. On December 24, 1930, F. B. Holmes and C. 
C. Shull, representing themselves to be trustees for certain creditors of Margaret 
Real, who were not parties either to the original action or to the issue, and had 
not asked to be substituted therein as defendants for Stroudsburg National Bank, 
filed a petition setting forth that Stroudsburg National Bank had assigned to 
them all its right, title, and interest in and to the proceeds of the policies of in- 
surance which had been paid into court, and praying that an order be made 
vacating and setting aside the issues awarded in all of said cases and permitting 
the petitioners to take out of court the money paid into court by the companies 
aforesaid. A rule to show cause was granted by the court and, after answer filed 
by the plaintiffs and depositions taken by petitioners in support of the averments 
of their petition, the court (1) vacated and set aside the order of November 5, 
1928, awarding a feigned issue; (2) ordered the money paid into court pursuant 
thereto by the insurance company, defendant, to be paid to the petitioners as 
assignees of Stroudsburg National Bank; and (3) ordered Clarke & Cohen, the 
plaintiffs in the abortive issue, to pay all costs accrued since the payment of 
the money into court, including the prothonotary’s commission on the fund so 
paid in. From this order Clarke & Cohen have appealed. 

The court below apparently treated the issue as if it were merely ancillary 
to some proceeding in equity, awarded for the purpose of informing the con- 
science of the court, and not binding upon it, and subject to the rules applicable 
to such issues. Ringwalt v. Ahl, 36 Pa. 336; Hallowell’s Appeal, 20 Pa. 215; Com- 
monwealth v. Judges, 4 Pa. 301; Ferree v. Thompson, 52 Pa. 353, 355. It was 
not. Such rules have “no application whatever to other feigned issues directed by 
the court for the purpose of determining ‘disputed questions of fact according to 
the course of common law. When the issue in question was made up, it was like 
any other issue of fact presented by the pleadings in an action at law, and sub- 
ject to the same rules of practice as to trial, judgment, and all the incidents 
thereof. The question was whether the money in court belonged to the plaintiff 
or to the defendant.” Black’s Appeal, 106 Pa. 344, 349. It is one of the defects 
of our legal nomenclature that the same term is sometimes applied to widely 
different things, and care must always be taken as to the sense in which it is 
employed. The issue in this case was the common-law form used in England, 
where separate actions of detinue were brought by two bailors, and in actions of 
quare impedit and writ of right of award, but early extended in Pennsylvania 
to actions of assumpsit, where a defendant, being sued by one of two claimants 
to a fund, or part of it, admits the debt and disclaims all interest in the fund, 
and offers to pay the same into court, and prays that the other claimant to the 
fund be required to come into court and interplead. Russell v. Church, 65 Pa. 9, 
14 (Sharswood, J.): 15 R. C. L. 221; Shaw v. Coster, 8 Paige (N. Y.) 339, 
35 Am. Dec. 690, 709 note. The practice is set out at some length in Brownfield 
v. Canon (1855) 25 Pa. 299, 301, 302, and was recognized by our Supreme Court 
as late as the case of McKinley v. Mutual Life Ins. Co. (1924) 278 Pa. 300, 304, 
123 A. 304, 305, where the proceeds of a life insurance policy accruing on the 
death of the insured were claimed by two persons, the court saying: “Counsel 
for both sides treated the act of 1836 [March 11, 1836, P. L. 76, § 4, 12 PS § 
581] as here applicable, and for the purpose of the case we have so considered it, 
although, aside from the statute, the issue prayed for should have been awarded 
under the common law.” In fact, the Act of 1836, supra, in eriumerating the 
powers conferred on the district court for the city and county of Philadelphia, in 
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section 4 et seq. (12 PS § 581 et seq.) only extended to that court the power 
exercised by the courts of common pleas under the common law of Pennsylvania 
to require rival claimants of a fund to interplead, and established the practice to 
be observed. Coates v. Roberts (1833) 4 Rawle, 100, 110, 111; Russell v. Church, 
supra, 65 Pa. 14. This was then no issue awarded to inform the conscience of the 
court, but an issue of right, under the averments in the petition of the defendant 
insurance company, to refuse which would have been reversible error (McKinley 
v. Mutual Life Ins. Co., supra, 278 Pa. 304, 123 A. 304), and with the merits of 
the rival claims, prior to the trial, the court was not concerned, beyond seeing 
that they were not merely colorable or frivolous or collusive (page 304 of 278 
Pa., 123 A. 304). The court might, in awarding the issue, have settled the questions 
and directed them to be tried without further pleadings, but in this case, by the 
consent of the parties, adopted the ancient form of a feigned issue upon a wager, 
which was recommended by Judge Sharswood in Clark v. Douglass, supra, 62 Pa. 
414, and having done so, should have framed the pleadings in the ancient and 


accustomed form, based on the questions as fixed and settled by the court, and 
proceeded to trial. 


[1, 2] We pointed out in the case of Fredericks v. Carson, 97 Pa. Super. Ct. 
258, following Barnes v. Bamberger, 196 Pa. 123, 127, 46 A. 303, that after the 
feigned issue was awarded, there was no warrant for a summary judgment on 
the pleadings; that a disposition of the controversy by the court, without a 
jury, that is, on the pleadings alone and without a trial, was not contemplated. 
See, also, Schmidt v. Pittsburgh L. & T. Co., 256 Pa. 363, 369, 100 A. 959; Dormer 
v. Brown, 72 Pa. 404, 408. And this is especially so where, as in this case, the 
money has been paid into court, the insurance company discharged of all further 
liability to any of the parties, the policy of insurance extinguished, and the 
parties cannot be placed in the position they occupied before the issue was 
awarded. This does not mean that a jury must, of necessity, pass upon the mat- 
ter, but that the case is not to be disposed of summarily by special pleadings, 
rules, or depositions in advance of trial, but is to go to trial in the orderly way, 
and after all the relevant evidence has been received on both sides, if there is 
then no question of fact to be submitted to the jury, the court may direct a 
verdict. That was what was decided in Landis v. Lyon, 71 Pa. 473, relied on by 
the court below, viz., that on the trial of the issue, the contested facts should 
be sent to trial by the jury and the questions of law retained by the court for 
its own decision (page 475 of 71 Pa.)» Cobb’s Ex’r v. Burns, 61 Pa, 278, also 
cited by the court below, was an issue certified to the common pleas from the 
orphans’ court, to inform the conscience of the latter, and should have been 
restricted to specific contested facts which, on being certified back to the orphans’ 
court, could be used in deciding whether specific performance should be decreed: 
the whole subject could not be certified to the common pleas, for that would be 
illegally delegating jurisdiction in specific performance to the common pleas 
(page 281 of 61 Pa.). It has no bearing on this case, for the common pleas has 
jurisdiction of the action brought against the insurance company and would have 
had jurisdiction of the threatened action by Clarke & Cohen, and the issue was 
to decide between the conflicting rights, and jurisdiction could be either in the 
common pleas, under the ancient practice at common law, or in equity by formal 
bill asking for an interpleader, depending on which of the two concurrent juris- 
dictions was adopted; and in this case the former was chosen. Fredericks v. 
Carson, referred to above, may also be noted on this proposition, for on the triai 
of the issue in that case, it developed that there was no disputed question of fact, 
and after verdict in favor of the defendant, judgment non obstante veredicto was 
entered for the plaintiff and affirmed by this court. See Fredericks v. Carson, 159 
A. 175 (decided this day). 


[3] Furthermore, the court, in assuming the truth of the evidence taken by 
depositions on behalf of the petitioners in the rule to strike off the issue, was 
passing upon questions of fact which were for the determination of the jury on 
the trial of the issue. The loss payable clause in favor of Stroudsburg National 
Bank, in the policy, was expressly limited to the insurance on the building only, 
leaving the insurance on the furniture and other personal property payable to the 
insured, and, after loss, subject to assignment by her, or attachment at the suit 
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of her creditors. Whether subsequently, and before the assignment to Clarke & 
Cohen, Mrs. -Real assigned the insurance cevering the personal property to 
Stroudsburg National Bank as collateral for her debt to it, or made it her 
appointee to collect and apply the proceeds to the payment of her loans, involves 
matters of fact, which would be for the jury to pass upon in case they found a 
valid claim against the fund existing in favor of Clarke & Cohen. 

[4] The delivery of the policy to Stroudsburg National Bank would not, of 
itself, amount to such an assignment or appointment, for as payee of the insurance 
on the building, under the loss payable clause limited to the insurance on the 
building, the bank had a right to the custody of the policy, and delivery of it to 
the bank on that account would not enlarge the rights of the bank so as to 
authorize it to collect the proceeds of insurance on the personal property and 
apply it to its loans against the insured. The case of Wells v. Archer, 10 Serg. 
& R. 412, 13 Am. Dec. 682, cited by the court, is open to no such construction. 
In that case the proof was that the policy had been expressly deposited in the 
defendant’s hands “as a security, as well for the sum then due to him, as for any 
loss which he might suffer by the respondentia bond,” and the insurance company 
having paid the insurance money to the defendant, under a legal right, it was 
held he could not be required to refund it. Whether that decision is still the 
law, in view of the provision in the standard form of policy (see Act of May 17, 
1921, P. L. 682, p. 735 [40 PS § 658]) that the policy shall be void if it be 
assigned before a loss, without the consent of the insurer, we need not decide; but 
see Ferree v. Oxford Fire, etc., Ins. Co., 67 Pa. 373, 379, 5 Am. Rep. 436; Gould 
v. Dwelling-House Ins. Co., 134 Pa. 570, 590, 19 A. 793, 19 Am. St. Rep. 717. It 
is enough to hold that mere delivery of the policy to an appointee or payee under 
a limited loss payable clause, does not authorize the latter to hold it beyond the 
terms of the appointment. 

[5-10] But the court went further and held that the bank was entitled to the 
entire proceeds of the policy under the union or standard mortgagee clause “A.” 
affixed to the policy.” 

Three things prevent our accepting this view. First. The action in the court 
below was not brought on the “independent contract of insurance,” contained 
in the mortgagee clause (Knights of Joseph B. & L. Ass’n v. Mechanics’ Fire 
Ins. Co., 66 Pa. Super. Ct. 90), but on the policy contract insuring Margaret 
Real. The legal plaintiff in the action was Margaret Real; the bank was only 
use plaintiff claiming in her right. State Mutual Fire Ins. Co. v. Roberts, 31 Pa. 
438; Flaherty v. Germania Ins. Co., 1 Wkly. Notes Cas. 352; Cooley’s Briefs on 
Insurance, vol. 2, p. 1267. Had the suit been founded on the mortgagee clause 
as a separate and independent contract, the bank would itself have been the legal 
plaintiff. See Knights of Joseph B. & L. Ass’n v. Mechanics’ Fire Ins. Co., 


1 Mortgagee Clause—‘‘A.”’ Toss or damage, if any, under this policy, shall be payable to 
Stroudsburg National Bank, first, and secondly to Stroudsburg National Bank, trustee, mortgagee 
(or trustee) as interest may appear, and this insurance, as to the interest of the mortgagee 
(or trustee) only therein, shall not be invalidated by any act or neglect of the mortgagor or 
owner of the within described property, nor by any foreclosure or other proceeding or notice 
of sale relating to the property, nor by any change in the title or ownership of the property, 
nor by the occupation of the premises for purposes more hazardous than are permitted by this 
policy; provided, that in case the mortgagor or owner shall neglect to pay any premium due 
under this policy, the mortgagee, or trustee) shall, on demand, pay the same. 

Provided, also, that the mortgagee (or trustee) shall notify this company of any change of 
ownership or occupancy or increase of hazard which shall came to the knowledge of said 
mortgagee (or trustee) and, unless permitted by this policy, it shall be noted thereon and the 
mortgagee (or trustee) shall, on demand, pay the premium for such increased hazard for the 
term of the use thereof; otherwise this policy shall be null and void. 

This company reserves the right to cancel this policy at any time as provided by its terms, 
hut in such case this policy shall continue in force for the benefit only of the mortgagee (or 
trustee) for 10 days after notice to the mortgagee (or trustee) of such cancellation and shail 
then cease, and this company shall have the right, on like notice, to cancel this agreement. 

Whenever this company shall pay the mortgagee (or trustee) any sum for loss or damage 
under this policy and shall claim that, as to the mortgagor or owner, no liability therefor 
existed, this company shall, to the extent of such payment, be thereupon legally subrogated to 
all the rights of the party to whom such payment shall be made, under all securities held as 
collateral to the mortgage debt, or may at its option, pay to the mortgagee (or trustee) the 
whole principal due or to grow due on the mortgage with interest, and shall thereupon receive 

full assignment and transfer of the mortgage and of all such other securities; but no 
subrogation shall impair the right of the mortgagee (or trustee) to recover the full amount 
f their claim. 
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supra; Reed v. St. Paul F. & M. Ins. Co., 67 Pa. Super. Ct. 110; Beaver Falls 
B. & L. Ass’n vy. Allemania Fire Ins. Co., 101 Pa. Super. Ct. 109, reversed, on 
another point, by Supreme Court, 305 Pa. 290, 157 A. 616; Hastings v. West- 
chester Fire Ins. Co., 73 N. Y. 141; Smith v. Union Ins. Co., 25 R. I. 260, 55 
A. 715, 105 Am. St. Rep. 882; New Hampshire Fire Ins. Co. v. Bohn (C. C. A.) 
65 F. 165, 27 L. R. A. 614; Cooley’s Briefs on Insurance, vol. 2, p. 1269. 
Second. The standard mortgagee clause covers and relates only to insurance 
on real property, or personal property so annexed to the real estate as to be 
bound by a mortgage on the real estate. This is apparent from the language 
of the clause itself as well as the provision of the standard policy authorizing it 
(Act of May 17, 1921, P. L. 682, p. 737 [40 PS § 658]), and is clearly set forth by 
Judge Kephart in the opinion in Knights of Joseph B. & L. Ass’n v. Mechanics’ 
Fire Ins. Co., supra, 66 Pa. Super. Ct. 96, and by Judge Head in Bell Co. y. 
Monrce Hotel Co., 73 Pa. Super. Ct. 460, 463, 464, the latter saying: “It appears 
from the affidavit of defense that some of the policies which contained the rider 
clause referred to [that is, the standard mortgagee clause] were written to 
protect the mortgagor against loss on personal property, wearing apparel, and the 
like. The amount of premium that would be owing for such insurance bought 
no protection for the mortgagee because such property was outside the mortgage.” 
See, also, Wilcox v. Mutual Fire Ins. Co., 81 Minn. 478, 84 N. W., 334. Third, 
it was developed in the depositions taken by the petitioners for the rule to strike 
off the issue that Stroudsburg National Bank was not a mortgagee at all; that 
it held no mortgage against the insured premises, but was only a judgment 
creditor. The standard mortgagee clause is not applicable to judgment or lien 
creditors, apart frcm mortgage liens or deeds of trust similar to and partaking 
of the nature of a mortgage. Again this is apparent from the very language of 
the clause, from the provision of the Act of Assembly which permits the 
insertion of the clause in the policy (Act of 1921, supra, p. 737), and from the 
decisions above referred to. The insurance company no more estops itself by 
attaching such a clause in favor of an alleged mortgagee than it does by issuing a 
policy in the name of an alleged owner. It is not bound to inquire whether 
the creditor is really a mortgagee. It may accept the situation as presented to 
it when application is made for the insurance. The use of the word “trustee” in 
the mortgagee clause does not effect a different result. A judgment creditor does 
not secure the benefits of the independent contract of insurance created by the 
mortgagee clause by calling himself a trustee. The word “trustee,” which 
appears in parenthesis in the clause, refers to the trustee under a deed of trust 
similar to and of the nature of a mortgage. In many of the states of the Union 
and in the District of Columbia mortgages as we have them in this state are 
not commonly used. Instead the land is conveyed to a trustee as security for 
the debt, and on default in payment by the mortgagor the trustee, without 
foreclosure proceedings in court, proceeds to sell under the deed of trust. “A 
trust deed in the nature of a mortgage is a conveyance of the property intended 
to be pledged in fee simple to one or more trustees who are to hold the same 
for the benefit of a lawful holder of the note, bond or other obligation secured, 
permitting the grantor to retain the possession and enjoy the rents and profits 
of the estate until default shall be made in the payment of the obligation secured 
and with a power in the trustee or trustees upon such default, to make a sale 
of the premises and satisfy the holder of the debt out of the net proceeds 
returning the surplus, if any, to the grantor. * * * Such an instrument, although 
executed to trustees, instead of directly to the bondholders, and although in form 
a conveyance in trust is essentially a mortgage, and will be construed and enforced 
as such.” 41 C. J. 282, 283. Such a deed of trust was construed by our Supreme 
Court in Talbot’s Appeal, 2 Chest. Co. Rep. 413. The mortgage or trust deed 
in the nature of a mortgage, as between the parties, conveys title to the real 
estate so far as is necessary to enforce it as a security (Corporation for Relief 
of Poor Ministers v. Wallace, 3 Rawle, 109: Bulger v. Wilderman and Pleet, 101 
Pa. Super. Ct. 168, 173), and hence creates an interest in the land which is 
subject to insurance by a separate and independent contract, and it is to effect 
such insurance that the mortgagee clause is designed. The word “trustee,” as 
used in the clause, refers to such a trustee, practically equivalent to our mortgagee, 
whose interest is to be protected against defaults, etc., of the mortgagor. 
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[11] The court below also ruled that the issue was improvidently granted 
because Clarke & Cohen made claim to only part of the fund, and, being only 
for a part, there was not a valid assignment of the fund or any part of it. This 
again was a misconception of the law and the facts. The only person who could 
set up that the transfer to Clarke & Cohen was not an assignment was the insurance 
company. A check on a bank for a part of the drawer’s credit is not of itself 
an assignment of the fund to the extent of the check, but if the bank recognize 
the transaction by certifying the check, it becomes an assignment of the amount 
of the check. Or if the drawee of the check withholds presenting it for such 
a time as to relieve the drawer of liability to make it good and the bank fails 
in the meantime, the drawee can present the check for his dividend and other 
depositors cannot object. The insurance company recognized the assignment to 
Clarke & Cohen and assented to it so far as an assent was necessary (Vetter v. 
Meadville, 236 Pa. 563, 85 A. 19): (1) By including them as payees in the 
check which it transmitted to pay the loss; and (2) by asking to have them 
interplead as assignees and claimants. Besides, the assignment to Clarke & Cohen, 
strictly speaking, was not of 5 per cent. of the fund; it was of all the fund to 
the extent of their claim, which was 5 per cent. It was in the same form as 
assignments to creditors of the insured and loss payable clauses to such creditors 
are usually made. They cover the entire proceeds, but are only to the extent 
of the creditor’s claim, “as its interest may appear.” The bank’s own claim 
was in like case; but, being recognized by the insurance company, it was 
equivalent to an order of payment of all the insurance on the building to the 
extent of its claim against the insured. The situation in the present case is the 
same as arose in Ireland v. Kelly, 60 N. J. Eq. 308, 47 A. 51, where it was held 
that when a person claims a fund because of an admitted contract with the 
holder of the fund, and another person claims a portion of such fund because of 
an agreement with the admitted contractor, the holder of the fund may require 
them to interplead, and it is not necessary that both of the claimants should assert 
a right arising out of an alleged contract with the holder of the fund. The facts 
alleged by the insurance company in its petition for an interpleader were within 
the rule entitling it to such an interpleader whether at common law or under the 
Act of 1836, supra, p. 77. Both parties claimed through a common source, the 
insured, Margaret Real. The claims were not merely colorable, frivolous, or 
collusive. The insurance company was a mere stakeholder, without interest 
in the result, and was entitled to be relieved against double liability or double 
vexation on account of one liability. 15 R. C. L. 222; Schlesinger v. H. B. Smith 
Co., 300 P. 154, 150 A. 297; Bechtel v. Sheafer, 117 Pa. 555, 11 A. 889: Jordan’s 
Appeal, 10 W. N. C. 37; Knowles v. Jacobs, 4 Pa. Super. Ct. 268: Paugh v. 
Delaware County T., S. D. & T. Ins. Co., 62 Pa. Super. Ct. 523; De Zouche 
v. Garrison, 140 Pa. 430, 21 A. 450. The case bears no likeness to those relied 
on by counsel for appellees. In Capital Fire Ins. Co. v. Consolidated Mfg. Co., 
34 Wkly. Notes Cas. 81, a lower court decision, the interpleader was refused 
because the insured in the policy of insurance was Consolidated Manufacturing 
Company, while the other claimant to the fund was an attaching creditor on a 
judgment against Pickering & Colescott. In McSorley v. Coyle, 40 Pa. Super. 
Ct. 560, the holder of the fund who petitioned for the interpleader was not a 
mere stakeholder. In Warrington v. Mengel, 41 Pa. Super. Ct. 362, the money 
was deposited with the holder and petitioner for interpleader for a_ specific 
purpose, and amounted to an equitable assignment of the fund. 


[12] On full consideration of the case, we are of opinion that the court below 
erred in vacating and setting aside its order of November 5, 1928, awarding a 
feigned issue, and in directing that the money paid into court be paid to F. B. 
Holmes and C. C. Shull, trustees, éte. 


The assignments of error are sustained. The order of. the court below of 
April 6, 1931, is reversed. The order of November 5, 1928, and the feigned 
issue thereunder are reinstated, and the defendant in said issue is directed to file 

plea in ancient form to the declaration filed by these appellants traversing their 
right to the fund in court, to be followed by a similiter, and a trial in due form. 
Costs to abide the determination of the issue. 
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CLARKE et al. v. CHARLES B. HARTMAN CO. 
SAME v. HELLER. 
Superior Court of Pennsylvania. March 5, 1932. 
159 Atlantic Reporter 460. 
1. INSURANCE. 


Where insurance policy is in joint names of owner and contractor, suit is 
in joint names, with proceeds apportionable according to interests. 

(For other cases, see Insurance, Dec. Dig. § 624[2].) 

2. INSURANCE. 

Under fire policies in names of owner and contractor, with loss payable clause, 
owner was entitled to proceeds after contractor’s interest was satisfied. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

3. INSURANCE. 

Holder of mechanic’s lien has insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 
4. INSURANCE. 

Loss payable clause payable to contractor made contractor appointee or 
payee of insured to collect loss payable under policy to extent of appointment. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

5. INSURANCE. 

Where insurance is in owner’s name, with clause in creditor’s favor, creditor 
has burden of establishing his interest in insurance. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

6. INSURANCE. : 

Where policy had clause in favor of contractors, insured’s adjusters could 
not share in proceeds under assignment unless proceeds exceeded interest of 
contractors, or contractors participated in employment of adjusters. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

Appeal from Court of, Common Pleas, Monroe County; Samuel E. Shull, 
President Judge. 

Action against an insurance company on a policy of fire insurance, wherein 
defendant prayed that the Charles B. Hartman Company, Horace H. Heller, and 
Simon Clarke and Leon Cohen, trading as Clarke & Cohen, he required to inter- 
plead. An order was made awarding interpleader, and from an order subse- 
quently vacating such order and directing payment of funds in court to plaintiff 
in the original action, Clarke & Cohen appeal. 

Order reversed, and previous order and feigned issue thereunder reinstated. 

Argued before Trexler, P. J., and Keller, Linn, Gawthrop, Cunningham, Bald- 
rige, and Stadtfeld, JJ. 

Arthur S. Arnold, of Philadelphia, and George Garrison Shafer, of Strouds- 
burg, for appellants. 

F. B. Holmes, of Stroudsburg, for appellee. 

KELLER, J. 

These appeals, in their controlling features, including the original form of 
action in assumpsit against an insurance company on a policy of fire insurance 
petition by the defendant therein for leave to pay the fund into court and for an 
interpleader, the order awarding such interpleader and fixing the issues to be 
tried, and the subsequent vacating and setting aside of said order and directing 
the payment of the fund in court to the plaintiffs in said original actions (de- 
fendants in said issues), are concerned with practically the same questions as 
were considered by this court in Clarke & Cohen v. Real, to use of Stroudsburg 
National Bank, October term 1931, decided this day, 159 A. 454. The chief points 
of difference are that the insurance policies in suit covered only buildings be- 
longing to Margaret Real, and the policies were issued to Charles B. Hartman 
Company and Horace H. Heller, respectively, though written in the name ot 
Margaret Real, owner, and Charles B. Hartman Company (or Horace H. Heller, 
as the case may be), contractor, with the provision, “Loss, if any, to be adjusted 
with and payable only to Charles B. Hartman Company (or Horace H. Heller).” 

[1] The record before us is very meager. It does not show when the policies 





Fire] Clarke et al. v. Charles B. Hartman Co. 1313 


in suit were taken out, or the circumstances of their issue. Charles B. Hartman 
Company and Horace H. Heller were, apparently, separate contractors for cer- 
tain work in connection with the construction, or rebuilding and reconstruction, 
of Mrs. Real’s hotel. They took out and paid for the insurance policies in suit. 
Whether the contracts with Mrs. Real provided that they should do this or not 
does not appear. If they did, the cost of insurance would be incidental to the 
contract and included in the contract price to be paid by Mrs. Real. In such case 
the insurance is usually written in the joint names of the owner and contractor, 
as their interests may appear, and as the contract price is paid from time to time 
the interest of the owner increases and that of the contractor decreases. The suit, 
in case of a loss, is in their joint names, as written, with the proceeds apportion- 
able according to their respective interests. See Bowers Co. v. London Assurance 
Corp., 90 Pa. Super. Ct. 121, 125, 126. 


The contractor may, however, if his contract does not require him to take 
out insurance in the joint names of owner and contractor, insure only his own 
interest (26 C. J. 28), in which event the policy may be issued in his own name, 
as contractor, and in case of loss action is brought and recoverable by him alone. 


[2] In the present cases, the policies seem to have been issued in the names 
of Margaret Real, owner, and Charles B. Hartman Company (or Horace H. 
Heller) contractor, with a “loss payable” clause, as above set forth, in favor of 
the contractor, who, before loss, had also secured judgment on a mechanic’s lien 
filed by him. In this form of policy Margaret Real is an insured party, with an 
interest in the policy, and entitled to the proceeds, in case of loss, after the in- 
terest of the contractor has been satisfied. Miltenberger v. Beacom, 9 Pa. 198, 
200. 

[3] The holder of a mechanic’s lien against a building has an insurable in- 
terest in the property (26 C. J. 27; Royal Ins. Co. v. Stinson, 103 U. S. 25, 26 
L. Ed. 473; Miltenberger v. Beacom, supra; Mutual Fire Ins. Co. v. Wagner, 
7 A. 103, 1 Sad. 66), since the lien is a specific one against the particular real 
estate only, and not the general lien of an ordinary judgment (Grevemeyer v. 
Southern Mut. Ins. Co., 62 Pa. 340, 1 Am. Rep. 420; Light v. Countrymen’s Mut. 
Fire Ins. Co., 169 Pa. 310, 32 A. 439, 47 Am. St. Rep. 904; 14 R. C. L. 912). 


[4] The “loss payable” clause has only the effect of making the person there- 
in named the appointee or payee of the insured to collect the loss payable under 
the policy, and appropriate it to the extent of the appointment. New Kensington 
Lumber Co. v. German Ins. Co., 35 Pa. Super. Ct. 32; Bowers Co. v. London 
\ssurance Corp., supra; Clement, Fire Insurance as a Valid Contract, p. 27; 
Wunderlich vy. Palatine Fire Ins. Co., 104 Wis. 395, 80 N. W. 471. Thus, if a 
mortgagee, who would be entitled to the separate and independent contract aris- 
ing out of a standard mortgage clause, neglects to have such clause affixed to the 
policy, and instead relies solely on the “loss payable” clause, his rights are re- 
coverable only under the contract of insurance with the mortgagor owner, and 
if the insured mortgagor has done anything to invalidate the contract of insur- 
ance, the mortgagee’s right of recovery falls with his debtor’s. State Mutual 
Fire Ins. Co. v. Roberts, 31 Pa. 438. 

[5] Where the insurance is in the name of the owner, with a loss payable 
clause in favor of a creditor, the latter has, of course, the burden of establishing 
his interest in the proceeds of insurance. Wilcox v. Ins. Co., 81 Minn. 478, 84 
N. W. 334. 

[6] Without going into the merits of the present appeals, it would seem that 
even if Clarke & Cohen established a valid claim under their contract with, and 
assignment from, Margaret Real, they could not share in the proceeds of the 
policies in suit unless such proceeds exceeded the interest of the respective con- 
tractors measured by their unpaid liens growing out of this work, or unless the 
latter recognized or participated in the employment of Clarke & Cohen, as con- 
sulting adjusters by Mrs. Real, in such a way as to make the policies in_ suit 
subject to their commission of 5 per cent. We are of opinion that the policies 
issued to Charles B. Hartman Company and Horace H. Heller respectively, are 
not covered by the fourth and sixth clauses of the order of court of November 
5, 1928 entered in the action of Margaret Real, to use of Stroudsburg National 
Bank vy. Albany Ins. Co. to May Term 1928, No. 74; that those clauses relate only 
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to the actions specifically mentioned in said order in which Margaret Real, to use 
of Stroudsburg National Bank, was the plaintiff. 

This does not affect the question of practice raised by these appeals, but only 
the likelihood of a recovery in the issues. 

[7] Strictly speaking, we are concerned only with the facts as they appear on 
the record at the time the petitions to vacate and set aside the feigned issues 
were filed. Matters of fact relating to the merits of the issue, elicited subse- 
quently by deposition, cannot be used to establish the validity of that order. 
They were properly for the jury in the issue. 

For the reasons set forth in our opinion in the case of Clarke & Cohen vy. 
Margaret Real, to use the Stroudsburg National Bank, we must reverse the order 
of April 6, 1931, and reinstate the orders of November 5, 1928, and the feigned 
issues framed thereunder. 

The following judgment is accordingly entered in each appeal: The assign- 
ments of error are sustained; the order of the court below of April 6, 1931 is re- 
versed; the order of November 5, 1928, and the feigned issue thereunder are rein- 
stated, and the defendant in said issue is directed to file a plea in ancient form 
to the declaration filed by these appellants traversing their right to the fund in 


court, to be followed by a similiter, and a trial in due form. Costs to abide the 
determination of the issue. 


EINERSON v. WISCONSIN TORNADO MUT. INS. CO. 
Supreme Court of Wisconsin. March 8, 1932. 
241 Northwestern Reporter 358. 
INSURANCE. 

Assessment by directors of mutual windstorm insurance company on policy- 
holders, and notice of assessment, stating rate but not gross amount of assess- 
nent, jield fatally defective, under by-laws, as basis for policy forfeiture (St. 
1898, § 1966—12; Laws 1909, c. 460, § 1, par. 2). 

Motion adopted by directors, which provided for assessment of one 

mill on dollar on all policies in force on certain date, and notice to mem- 
ber as to amount of assessment, setting forth that directors had levied 
assessment of one mill on dollar, with further statement as to amount to 
be paid by individual member as his assessment, were fatally defective, in 
view of by-law requiring directors to determine amount of assessment and 
requiring secretary to notify each member of amount of such assessment, 
and hence assessment was ineffective to terminate or suspend insurer’s 
obligation under policy or certificate, which it had issued to member, 
notwithstanding failure to pay assessment. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Appeal from a judgment of the County Court for La Fayette County; J. F. 
Simpson, County Judge. 

Action by M. J. Einerson against the Wisconsin Tornado Mutual Insurance 
Company. From a judgment in favor of plaintiff, defendant appeals—[By Edi- 
torial Staff.] 

Affirmed. 

Action commenced October 8, 1929, to recover on a policy of insurance 
against loss by windstorm. Judgment for plaintiff was entered December 15, 
1930. and defendant appealed. 

Nolan, Dougherty, Grubb & Ryan, of Janesville, for appellant. 

McDaniel & Olson, of Darlington, for respondent. 

Fritz, J. 


There is no dispute as to the facts. So far as material to the point, which 
is decisive on this appeal, they are as follows: Appellant is a mutual windstorm 
insurance company incorporated under chapter 89, Wisconsin Statutes of 1898. 
On June 3, 1925, respondent paid to appellant the required policy fee and an ad- 
vance premium whereupon he became a member of the company, and it issued 
to him its certificate or policy of insurance against loss by windstorm, covering 
nis dwelling house and contents for the term of five years. Section 7 of the by- 
laws, which were a part of the contract, authorized the board of directors to 
make assessments for the purpose of paying losses or expenses, and in that con- 
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nection provided that “when the board of directors shall determine to make an 
assessment for the purpose of paying losses or expenses, such board shall deter- 
mine the amount thereof, and it shall be the duty of the secretary to make an as- 
sessment roll and insert therein the amount assessed against each member, the 
same to be in proportion to the amount of the respective insurance of all the 
members of the association, and such secretary shall thereupon notify each mem- 
ber of the amount of such assessment.” In October, 1928, the board of directors 
attempted to levy an assessment by adopting a motion which was as follows: 
“That an assessment of one mill on the dollar be levied on all policies in force 
August 20, 1928.” No action was ever taken by the directors to determine the 
actual amount of that attempted assessment. Thereafter respondent received 
two notices by mail from appellant’s secretary, in which it was stated that the 
directors had “levied an assessment of one mill on the dollar,” with a further 
statement as to the amount to be paid by respondent as his assessment on his 
policy. A third notice to the same effect, and the further statement that re- 
spondent’s insurance was suspended, was duly deposited in the mail for registry 
on March 22, 1929, but, because of delay in the post office, respondent did not 
receive it until five days after the destruction of the insured’s property by a 
windstorm on April 6, 1929. None of the notices indicated that the directors had 
determined the gross amount of an assessment, and they furnished no data for 
computing such an amount. 

Under the pleadings and appellant's contentions on the trial and on this 
appeal, the principal issue is the validity of the proposed assessment, which the 
board of directors attempted to make by the motion adopted on October 1, 1928, 
and the legal efficacy of the notices. If the directors’ action did not result in a 
lawful assessment, then there was no basis for the subsequent demand on re- 
spondent for an additional payment. and the attempted suspension of his insur- 
ance, because of his failure to comply with such demands. The trial court found 
that the appellant did not levy a lawful assessment. We reach the same conclu- 
sion in view of the decision in Breakstone v. Appleton Mutual Fire Ins. Co., 149 
Wis. 303, 135 N. W. 853. 

Appellant was organized under chapter 89 Wisconsin Statutes of 1898 (sec- 
tions 1966—2 to 1966—12, inclusive). By paragraph 2 of section 1941 (g), en- 
acted as part of section 1 of chapter 460, Laws of 1909, the statutes under which 
the appellant was organized were repealed, with the saving clause that the sec- 
tions so repealed should be considered as a part of the by-laws of the corpora- 
tions theretofore organized and then doing business under said statutes. Among 
the statutes, which, although thus repealed, were by the same enactment made 
a part of the by-laws of the existing corporations, was section 1966—5, which was 
in part as follows: “Its by-laws shall provide * * * the time and manner in 
which assessments shall be made upon its members, and the time, manner and 
place in which and the person to whom such assessments shall be paid. * * * 
And the by-laws in force at the time of the date of any policy issued by the 
corporation shall have the force and effect of law in the determination of all 
auestions and claims arising under such policy.” 


By virtue of those statutory provisions, the provisions, above quoted from 
section 7 of appellant’s by-laws, have the force and effect of law in the deter- 
mination of all questions and claims arising under policies issued by appellant. 
Consequently, when, in connection with the provision in section 7, authorizing 
tne board of directors to make an assessment, that by-law described that “such 
board shall determine the amount thereof,” and also that the “secretary shall 
thereupon notify each member of the amount of such assessment,” the pre- 


scribed requirements had the force and effect of law. In that respect they were 
as significant and effective as section 1941—9, Stats. 1898, which was construed 
and applied in Breakstone v. Appleton Mutual Fire Ins. Co., supra. Section 
1941—9, Stats. 1898, so far as material, provided: “Whenever such assessment 
shall have been completed, the secretary shall immediately * * * notify every 
member by letter or postal card, sent to his usual postoffice address, of the 
amount of such assessment, and the sum due from him as his share thereof, 
and the time within which and to whom payment is to be made, which time 


shall not be less than sixty nor more than ninety days from the date of such 
notice,” 
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, 


Instead of specifying “the amount of such assessment” in the notices which 
were sent policyholders in the Breakstone Case, there were statements as to the 
amount of the losses, the amount payable by the plaintiff, and that “the board 
of directors have made an assessment of 60% of the premium charged with 
2% additional for collection on all policy holders who were members of our 
company when our last loss occurred.” It was held that the notice was ineffec- 
tive because of the omission to state the gross amount of the assessment. This 
court said: “It seems that one of the essentials of an efficient notice is a state- 
ment of the amount of the assessment. Not the amount of losses to be provided 
for, nor the rate of assessment; but the gross amount levied upon the particular 
class of policies subject to assessment. We are unable to find anything of that 
sort in the notice in question. It states the amount of losses to be paid and in- 
sufficiency of funds therefor, rendering the making of an assessment necessary; 
thus clearly indicating that the amount of the assessment was diffierent from 
the amount of losses waiting for payment. The specified per cent. of assess- 
ment ‘upon the premium charged’ merely referred to the rate of assessment. 
That did not indicate the amount of the assessment nor furnish means for deter- 
mining it by computation. So there does not seem to be any escape from the 
conclusion that a very significant feature of an efficient notice to start time 
running for payment of the assessment was wholly omitted, rendering the notice 
insufficient.” Page 307 of 149 Wis., 135 N. W. 853, 854. 

For the same reasons the motion by which the appellant’s directors attempt- 
ed to levy an assessment on October 1, 1928, and the intended notices to mem- 
bers as to the amount of such assessment and the suspension of respondent's 
insurance were fatally defective, and, consequently, ineffective to terminate or sus- 
pend appellant’s obligation under the policy or certificate, which it had issued 
to respondent. It follows that judgment must be affirmed, and that there is no 
necessity for passing upon the other interesting problems discussed in the briefs 

Judgment affirmed. 
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KERMANI v. INSURANCE CQ. OF NORTH AMERICA. 
City Court of Albany. Jan. 12, 1932. 
255 New York Supplement 687. 
1. INSURANCE. 

In action on policy indemnifying insured against perils of the sea, insured 
had burden of proving contention that damage was caused by sea water. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE. : 

That sea water damaged rugs and that vessel was seaworthy held insufficient 
to show that damage was caused by “perils of the sea” within policy. 

If the water was allowed to collect in the hold, or if in some opera- 
tion of the crew sea water, which is extensively used on shipboard, were 
allowed to damage some of the cargo, these would not be “perils of the 
sea. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

3. INSURANCE. 

“Perils of the sea” within policy indemnifying insured are casualties or acci- 
dents resulting from the fortuitous action of the sea; “fortuitous” meaning hap- 
pening by chance or accident. 

(For other case, see Insurance, Dec. Dig. § 403.) 


[Ed. Note.—For other definitions of “Fortuitous” and “Perils of the Sea,” 
see Words and Phrases.] 
Action by Rustam K. Kermani against the Insurance Company of North 


America on an insurance contract indemnifying plaintiff against loss arising from 
perils of the sea. 


Complaint dismissed on the merits. 


Woollard & Cogan, of Albany (John H. Cogan, of Albany, of counsel), 
for plaintiff. 


_ Benjamin P. Wheat, of Albany (Frank Bearup, of Albany, of counsel), for 
defendant. 


BERGAN, J. 


Plaintiff sues upon a contract of insurance which, among other things, in- 
demnifies him against perils of the sea. By the pleadings the principal issue here 
has been confined to an inquiry whether the damage of which plaintiff complains 
was a risk assumed by defendant as a “peril of the sea.” 


In December, 1929, a shipment of rugs consigned to plaintiff in Albany was 
loaded on a truck at Sultanabad, Persia, and carried to the seaport, Beyrut, 
Syria, where, in February, 1930, the shipment was loaded on the steamship Byron 
and arrived in New York late in the same month, and was taken to the Bush 
Terminal Warehouse in New York. Thereafter it was discovered that one of the 
bales of rugs was damaged. 

Plaintiff contends that the damage was caused by sea water, and he adduces 
some testimony by an expert to indicate that a specimen of one of the rgus, 
immersed, showed the presence of some sodium chloride. This is contradicted by 
an expert produced by the defendant. 


Plaintiff further shows that, when the bale in question was opened at the 
warehouse in New York, the rugs were damp and contained a greenish substance, 
although the outside covering of the bale appeared in good condition. He also 
produces a certificate received in evidence without objection as to the seaworthi- 
ness of the Byron. 


{1] The court, having heard the conflicting testimony, could not conclude 
without considerable hesitation that the plaintiff has met the burden of showing 
that the damage to the bale of rugs was caused by sea water. But, accepting this 
to be true, and that the Byron was seaworthy, the court is nevertheless con- 
Strained to find that plaintiff has failed to show that the damage was caused by a 
peril of the sea within the intent of the parties entering into the contract of 
insurance. 

[2] The burden of proof is upon the plaintiff to establish that the damage 
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was caused by a peril of the sea. The mere facts that sea water caused the 
damage and that the vessel was seaworthy alone are insufficient. If the water 
was allowed to collect in the hold, or if in some operation of the crew sea water, 
which is extensively used on shipboard, were allowed to damage some of the 
cargo, these would not be “perils of the sea.” 

[3] In Borgemeister v. Union Insurance Society of Canton, 127 Misc. Rep. 
9, 11, 214 N. Y. S. 548, 550, which arose in the City Court of New York, Mr. 
Justice Shientag, in a somewhat analogous case, carefully reviews the law, and 
restates the definition of “perils of the sea” made by the Court of Appeals in 
Cary v. Home Insurance Co., 235 N. Y. 296, at page 300, 139 N. E. 274, that 
they are “marine casualties due to the fortuitous action of the seas.” They must, 
however, be casualties or accidents resulting from the action of the seas. “For- 
tuitous” as defined by Webster, is an event happening by chance or accident. In 
other words, the “peril of the seas” is an accident peculiar to marine navigation. 
It is a casualty. 

At page 11 of 127 Misc. Rep., 214 N. Y. S. 548, 550, in the Borgemeister 
Case the court said: “The mere presence of water in the hold or on the goods, 
whether it be rain or sea water, is not of itself sufficient to show that such 
presence was due to sea peril. True, the cargo was wet; but this does not raise 
the presumption that the damage was caused by the fortuitous action of the sea. 
Manifestly, it would be mere conjecture to assume, simply from the fact that 
damage was done by water, that therefore it was occasioned by a marine casualty.” 

In McAllister & Co. v. Western Assurance Co. of City of Toronto, 218 App. 
Div. 564, 218 N. Y. S. 658, the doctrine that perils of the sea were “accidents 
or casualties” of the sea was emphasized, and the scope of the rule as to what 
kind of accident of the sea was included was held to include toss to a barge 
otherwise seaworthy, when improperly unloaded through no fault of the master. 
The distinction here lies in the fact that in the case at bar there is no proof or 
impelling inference of accident or casualty of any character arising from marine 
hazard. 

In the Cary Case, supra, the court noted (at page 300 of 235 N. Y., 139 
N. E. 274, 275) that the proof failed to show the scow encountered any peril of 
the sea “such as stress of weather, winds, and waves, lightning, tempests, rocks.” 
The conclusion there was that her own unseaworthiness, rather than peril of the 
seas, caused her loss. There is no more proof in the instant case than there that 
the damage was the result of any such casualty. In Petrie v. Phenix Ins. Co. of 
Brooklyn, 132 N. Y. 137, 30 N. E. 380, it was established in the evidence that 
action of the tide, causing the barge to become grounded, was a peril of the 
sea. But there, of course, was plain proof of the cause of the casualty. The case 
of Van Wickle v. Mechanics’ & Traders’ Ins. Co., 97 N. Y. 350, turned upon the 
implied warranty by the assured in a marine policy that the vessel is seaworthy. 

In Tysen v. Moore, 56 Barb. 442, it was held by the General Term that, 
where seaworthiness is shown, and it is established that the cargo was properly 
and sufficiently stowed and secured, and it is shown that the damage is of a 
character that shows it must have occurred on the voyage, it will be ascribed 
to a peril of the sea. Plaintiff falls short of that character of proof either as to 
the manner of stowage to prevent water damage or that the damage is such that 
it is conclusive that it occurred on the voyage. 

The dissenting opinion of Chancellor Kent in Patrick v. Hallett, 1 Johns. 241, 
at page 248, is enlightening on the theory that has been followed in the decisions 
of maritime countries upon the obligation of proof as to perils of the sea. See, 
also, Talcot v. Commercial Insurance Co., 2 Johns. 124, 3 Am. Dec. 406. 

In no case has the plaintiff been excused from proof, either directly or by 
preponderating circumstances, that the damage was occasioned by a casualty in- 
cident to travel at sea. 

The court finds as a question of fact that damage to plaintiff’s consignment 
has not been shown to have been due to a peril of the sea. 

Complaint dismissed on the merits. 
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GORMAN v. FIDELITY & CASUALTY CO. OF NEW YORK. 
Circuit Court of Appeals, Eighth Circuit. Jan. 14, 1932. 
; Rehearing Denied Feb. 19, 1932. 
55 Federal Reporter (2d) 4. 
1. INSURANCE. 
Where insurance policy is reasonably susceptible of two constructions, con- 
struction most favorable to insured should ordinarily be adopted. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 
Contract of insurance, like other contracts, should be construed according to 
sense and meaning of terms used. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. 

Terms of insurance policy, if policy is ambiguous, are to be taken in their 
plain, ordinary, and popular sense. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

Where it was determined that accident insurance policy expired on specific 
date, no liability could arise thereafter under contract based on accident occurring 
subsequent to expiration date. ; 

(For other cases, see Insurance, Dec. Dig. § 177.) 

5. INSURANCE. 

Accident to insured resulting in death held not within terms of accident policy, 
though accident causing death occurred within 26 weeks from different accident 
suffered during life of policy, and within its terms. 

Accident insurance policy provided for indemnity if insured “within 
twenty-six weeks from the date of the accident, irrespective of disabil- 
ity,” suffered death, as the direct result of a bodily injury. Policy was 
dated February 1, 1925, and renewed so as to extend insurance to Febru- 
ary 1, 1927. On December 31, 1926, insured sustained an accident. In- 
surer refused to renew policy on February 1, 1927, and accident causing 
death was sustained on April 14, 1927. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Davis, Judge. 

Action by Leonora Gorman against the Fidelity & Casualty Company of New 
York. Judgment for the defendant, and the plaintiff appeals. 

\ffirmed. 

See, also, 38 F.(2d) 590. 

Henry H. Oberschelp and Henry E. Haas, both of St. Louis, Mo., for ap- 
pellant. 

Wayne Ely, of St. Louis, Mo., for appellee. 

Before Van Valkenburgh, Booth, and Gardner, Circuit Judges. 

GARDNER, Circuit Judge. 

Appellant, as plaintiff brought this action against the appellee upon an acci- 
dent insurance policy issued by the appellee. The parties will be referred to as 
they were designated in the lower court. The defendant issued an accident insur- 
ance policy on February 1, 1925, to John P. Gorman, insuring him against acci- 
dental injury or accidental death for a period of one year from that date. On 
February 1, 1926, this policy was renewed and the insurance thereby extended to 
February 1, 1927. On December 31, 1926, one month before the expiration of the 
renewed policy, the insured fell upon the front steps of his home and suffered a 
fracture of the left fibula, a dislocated ankle, and a fracture of the astragalus or 
proximal bone of his left foot. He was immediately taken to a hospital in St. 
Louis, Mo., where, on January 22, 1927, his leg was placed in a plaster of paris 
cast. When he later left the hospital, he was still wearing this cast. Instead of 
returning to his home at 3216 Greer avenue, St. Louis, Mo., he moved to a room in 
the Missouri Hotel at Eleventh and Locust streets in St. Louis, which was about 
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two blocks distant from his place of business. His leg was kept in the cast until 
the latter part of March or the first of April, 1927, and he remained at the Mis- 
souri Hotel, but conferred with his business associates at his room in the hotel. 
On January 26, 1927, insured made application for renewal of his policy, but the 
insurance company declined to renew it at that time, and the policy, according to 
its terms, expired February 1, 1927. On-April 14, 1927, Mr. Gorman fell asleep 
while smoking a cigarette in bed in his room at the hotel. The bed caught fire, 
and he received burns from which he died the following day. Some time in 
March, 1927, Mr. Gorman made a claim against the insurance company for the 
injuries sustained when he broke his leg, and the company at that time paid him 
$549.99 indemnity, and $112.50 operation fee, or a total of $662.48. 

The policy named Leonora Gorman, insured’s wife, as beneficiary, and after 
Mr. Gorman’s death she brought this suit to recover the indemnity provided in 
the policy for death resulting from bodily injury through accidental means, and 
recovered judgment for $8,603.69. It was on that trial the theory of the plaintiff 
that when the insured offered to renew this policy and pay the premium, there was 
an absolute legal obligation on the part of the company to renew it. This court 
on appeal, however, held that the company was only obligated to renew it under 
conditions named, one of which was that the insured should be in “sound condi- 
tion, mentally and physically,” and that it appeared without dispute that the insured 
was not in such condition at the time he applied for a renewal of the policy, and 
hence the insurance company was not required to renew it. 38 F.(2d) 590, 591. 

On this trial, plaintiff abandoned her previous theory, but contended that by 
the terms of the policy, the insured having had an accident on the 3lst of Decem- 
ber, 1926, while the policy was in full force and effect, and then within twenty-six 
weeks thereafter having had another accident from which he died, plaintiff was 
entitled to recover whether the policy had been renewed or not. The lower court 
did not adopt plaintiff's theory as to the construction of the policy, but directed a 
verdict for the defendant on all the issues. 

There is no dispute as to the material facts, and there is in the final analysis 
but one question presented, viz.: Does article 3 of the policy, properly construed, 
mean that in the event the insured suffered an accident during the life of the pol- 
icy, and after the policy expired but within twenty-six weeks from his first acci- 
dent, is killed as the result of another accident, the insurance company was obli- 
gated to pay the principal sum of the policy to the beneficiary? This article is as 
follows: “Death. Article 3. If the Assured suffers total accident-disability, and 
if, during the period of disability, the Assured suffers death as the direct result of 
the bodily injury causing the said disability; or, if within twenty-six weeks from 
the date of the accident, irrespective of disability, the Assured suffers death as the 
direct result of a bodily injury, the Company will pay the Beneficiary the Principal 
Sum, and in addition the Weekly Indemnity for that part of the period between 
the date of the accident and the date of death for which no weekly indemnity has 
heen paid.” 

[1-3] It is urged by the plaintiff that the twenty-six weeks’ clause provides 
insurance against the happening of two accidents, one sustained during the life of 
the policy, and another after the lapse of the policy, but within twenty-six weeks 
after the first accident, provided the second accident results in death. No prece- 
dents are cited in support of this contention, except it is argued that the provis- 
ions of the policy should be construed most strongly against the insurance com- 
pany. It may readily be conceded that where an insurance policy is reasonably 
susceptible of two constructions, that construction should ordinarily be adopted 
which is more favorable to the insured. But the rule is equally well settled that 
contracts of insurance, like other contracts, are to be construed according to the 
sense and meaning of the terms which the parties have used, and, if they are un- 
ambiguous, the terms are to be taken in their plain, ordinary, and popular sense. 
Fidelity & Casualty Co. v. Gorman (C. C. A.) 38 F.(2d) 590; Schmitt v. Massa- 
chusetts Protective Ass’n (C. C. A.) 32 F. (2d) 61; Barnett v. Travelers’ Ins. Co 
(C. C. A.) 32 F.(2d) 479; Lincoln Natl. Life Ins. Co. v. Erickson (C. C. A.) 42 
F.(2d) 997; Standard Life & Accident Ins. Co. v. McNulty (C. C. A.) 157 F 
224, 226. 

[4] The decisions of this court are in harmony with the elementary principle 
that doubt and ambiguity in an insurance policy should be resolved in favor o! 
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the insured and against the insurer. It does not follow, however, that the terms 
of an insurance policy may be distorted from their natural meaning, or that the 
agreed liability of the insurer should be enlarged into one which only a new con- 
tract could have imposed, nor, indeed, that a court should indulge in scholastic 
subtleties to extend the rights of the insured. In the words of the late Judge San- 
horn, referring to this rule of construction: “But this rule ought not to be per- 
mitted to have the effect to make a plain agreement ambiguous, and then to inter 
pret it in favor of the insured.” Standard Life & Accident Ins. Co. v. McNulty, 
supra. 

Courts should not be “cunning and astute to evade, rather than quick to per- 
ceive and diligent to apply, the meaning of the words,” as manifestly intended by 
the parties. 

It is the law of this case that this policy expired February 1, 1927. We so 
held on the former appeal. Fidelity & Casualty Co. v. Gorman, 38 F.(2d) 590. 
It would seem to be elementary that no liability could possibly be incurred under 
this or any other contract after it had expired. The liability, if any, here must 
be bottomed on contract, and, certainly, no liability could arise under a contract, 
unless such liability had its inception while that contract was in existence. The 
accident resulting in the assured’s death occurred more than ten weeks after the 
expiration of the policy. On the former appeal it was held without reservation, 


that the contract expired and terminated February 1, 


1927—not for some purposes, 
but for all purposes. 


This became the law of the case, and we might properly rest 
this decision upon the law of the case as announced in our former decision. 

[5] But if the question were an open one, we do not think the policy suscept- 
ible of the construction sought to be placed upon it by the plaintiff. The policy 
contains many provisions, and the entire policy should be considered as a whole. 
It is first to be observed that as originally written, and before extended, it pro- 
vided for indemnity against bodily injury sustained “during the term of one 
year.” Each subsequent renewal extended and renewed the contract by which the 
company agreed to indemnify against “bodily injury sustained during the term 
of one year.” The accident occurring December 31, 1926, did not result in death, 
and it was the only accident occurring while the policy was in existence. Through- 
out the policy it is apparent that the periods covered were limited by each renewal 
to one year. This policy contains a provision that if default be made in the pay- 
ment of the agreed premium, the subsequent acceptance of a premium by the com- 
pany shall reinstate the policy, “but only to cover loss resulting from accidental 
injury thereafter sustained,” further indicating that the contract as written covered 
only accidental injuries received while the policy was in force. But referring to 
article 3, it is noted that under the first provision, recovery may be had if the 
assured suffers total accident-disability, and during the period of his disability 
suffers death as a direct result from the accidental injury causing the disability. 
Then follows the provision that: “If within twenty-six weeks from the date of 
the accident, irrespective of disability, the Assured suffers death as the direct re- 
sult of a bodily injury, the Company will pay the Beneficiary.” 

It is observed that but one accident is mentioned, and that the first part of the 
article provides for liability if the assured, after suffering total accident-disability, 
and during the period of his disability, suffers death as a result thereof, while the 
second provides that if he suffers death as the result of the accident, even though 
he may not have suffered disability, still the company will be liable if the death oc- 
curs within twenty-six weeks from the date of the accident. So, here, if the as- 
sured had suffered death as the result of the accident occurring December 3], 
1926, the beneficiary might have recovered under the first portion of this article, 
because he suffered disability. If, however, the accident had not resulted in dis- 
ibility, but within twenty-six weeks of its happening had resulted in death, still 
the beneficiary might have recovered. Such a construction gives effect to all the 
provisions of the article and does no violence to established legal principles. 

The court properly directed a verdict for the defendant, and the judgment ap- 
pealed from is therefore affirmed. 
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BROWN v. MARYLAND CASUALTY CO. No. 9168. 
Circuit Court of Appeals, Eighth Circuit. Jan. 7, 1932. 
55 Federal Reporter (2d) 159. 
1. INSURANCE. 


In action on accident policy, burden held on beneficiary to prove insured’s 
death resulted from bodily injury effected solely and independently of all other 
causes, through external, violent, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE. 

In action on accident policy, proof held insufficient for jury on question 
whether protrusion of abdomen at umbilcus resulted from accident, and whether 
such condition was cause of death. 

In such action, where evidence disclosed that insured was sitting on 
bed, that insured’s son, to attract insured’s attention, gave him violent 
shove, that insured fell back on bed and with difficulty raised himself up, 
and that immediately thereafter, there was a protrusion of his abdomen, 
there was nothing in nature of accident to carry with it any presumption 
that it caused any serious injury, and there was no proof that this con- 
dition did not exist before accident, nor that, if jury might be permitted 
to find that injury resulted from accident, death resulted from this appar- 
ent injury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. 

In action on accident policy, held proof must show injury was caused by 
accident and resulted in insured’s death, and that no other cause contributed 
thereto. 

Policy insured deceased against loss of life resulting from bodily in- 
juries effected independently and. exclusively of all other causes through 
external, violent, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Davis, Judge. 

Action by Elizabeth Drew Brown against the Maryland Casualty Company. 
From a judgment on a directed verdict in favor of defendant, plaintiff appeals. 

Affirmed. 

John S. Leahy, of St. Louis, Mo. (William O’Herin, Lyon Anderson, and 


Leahy, Saunders & Walther, all of St. Louis, Mo., on the brief), for appellant. 
William H. Allen, of St. Louis, Mo. (W. E. Moser and John S. Marsalek, 
both of St. Louis, Mo., on the brief), for appellee. 

Before Van Valkenburgh, Booth, and Gardner, Circuit Judges. 

GarDNER, Circuit Judge. 

This was an action by appellant on a policy issued by the appellee, whereby 
the latter promised to pay to the former a stated sum for the loss of the life 
of Harold L. Brown, her husband, “resulting from bodily injuries effected in- 
dependently and exclusively of all other causes through external, violent and 
accidental means.” The parties will be referred. to as they appeared in the lower 
court. 

The policy contained the further limitation: “This policy shall not cover 
accident, injury, disability, death or other loss caused or contributed to directly 
or indirectly, wholly or partly, by bodily or mental infirmity, ptomaines, bacterial 
infections (except pyogenic infections which shall occur simultaneously with and 
through an accidental cut or wound effected as hereinbefore provided) or by any 
other kind of disease.” 


Plaintiff in her petition alleged that on the 23d day of July, 1926, while the 
policy was in force, the insured, while sitting on his bed, was unexpectedly, sud- 
denly, violently, and forcibly thrown back on the bed by his son, and that as a 
result his intestines were caused to protrude through his umbilical opening, and 
thereafter his intestines became strangulated and resulted in his death. Plaintiff 
testified that on the date of the accident her husband came home early and 
remained at home all afternoon; that after dinner in the evening, while sitting 
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on the edge of the bed, having just finished a telephone conversation, his son 
suggested that they go out and take a walk. The insured not having heard the 
son’s suggestion, the son repeated the remark a number of times, and, not re- 
ceiving any response from his father, he gave him a shove back; that the son 
put his hands out and shook his father, giving him a hard shove to attract his 
attention, and the insured lost his balance. The insured was seated on the edge 
of the bed, and, when the son gave him this hard shove, he fell completely back 
on the bed. The insured lifted himself up with difficulty and remarked, “I think 
you have hurt me. You should not be so rough.” The insured then walked up 
and down the room, holding his stomach and seeming very uneasy; that he, at 
plaintiff’s suggestion, laid down and apparently went to sleep, but later got up 
and complained that, “This thing hurts an awful lot.” Plaintiff put her hand on 
insured’s stomach, and found a great big lump coming out. A physician was 
sent for who manipulated this protrusion, but did not succeed in doing anything 
much with it. A surgeon was then called, who ordered the insured taken to a 
hospital at once. This was about 4:30 o'clock in the morning following the 
accident. The insured was then taken to a hospital and operated on almost im- 
mediately, and within three days thereafter died, having remained in the hospital 
in the meantime. When insured returned from the operating room in the hospital, 
there were bandages around his stomach. She also testified that she had not at 
any time prior to this occasion felt or noticed this lump that she found there 
that night of the accident; that she had never made an examination of her hus- 
band’s abdomen before this particular evening, and, not having so done, she did 
not know whether the lump was there before that evening or not. 

The son testified with reference to the accident that “I gave him quite a 
violent shove and he fell back on the bed and with difficulty he raised himself 
up”; that his father put his hand on his stomach and complained that the-witness 
had hurt him and had given him quite a jolt. 

There was testimony to the effect that the insured’s eyesight was seriously 
impaired, and that he suffered frequent attacks of excruciating pain from his 
eyes, making it impossible for him to carry on his work at his office on such 
occasions. Insured was otherwise apparently in good health, although no one 
testified specifically as to whether prior to this accident he was suffering from 
hernia. The same accident here involved was the basis of plaintiff’s claim in 
3rown v. New York Indemnity Co. (C. C. A.) 39 F.(2d) 443. 

At the conclusion of the evidence, the court directed a verdict in favor of 
the defendant, and the action of the court in so doing is the sole error relied 
upon on this appeal. 

{1, 2] Under the terms of the policy, plaintiff was not entitled to recover, 
unless the death of the insured resulted from a personal bodily injury which was 
effected solely and independently of all other causes through external, violent, 
and accidental means. The burden was on her to prove that the death of the 
insured was so effected or caused. There was evidence showing that the insured 
suffered an accident through external violence. There was nothing in the nature 
of the accident to carry with it any presumption that it caused any serious in- 
jury. True, there was proof that immediately subsequent to the accident there 
was a protrusion ef his abdomen. There was no proof, however, that this condi- 
tion did not exist before the accident, nor was there any proof from which a 
jury might be permitted to guess that death resulted from this apparent injury, 
even if they might be permitted to find that the injury resulted from the accident. 

[3-6] To entitle plaintiff to recover, it was necessary to have proved: (1) 
That the injury was caused by the accident; (2) that such injury resulted in 
the insured’s death; and (3) that no other cause contributed thereto. The burden 
of proof was upon her. True, she was entitled to such favorable inferences as 
reasonable men might fairly draw from the testimony, but such inferences must 
be based upon facts and not upon other inferences. Militating against such in- 
ferences in this case was the absence of basic facts which apparently the plain- 
tiff might readily have supplied as an aid to the jury. The two doctors who 
waited upon the insured following the accident died prior to the trial, but it 
appeared that the insured had been operated on at a hospital, and there was no 
testimony of nurses or internes, nor any one having personal knowledge of the 
character, nature, or extent of the ailment causing insured’s death. There was 
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not offered in evidence the statutory death certificate which would have disclosed 
the cause of insured’s death, and which, under the laws of Missouri, was prima 
facie evidence in all courts and places of the facts therein stated. Missouri Revised 
Statutes 1929, §§ 9046, 9060; Simpson v. Wells, 292 Mo. 301, 237 S. W. 520; 
Griffith v. Continental Casualty Co., 299 Mo. 426, 253 S. W. 1043; Cropper v. 
Titanium Pigment Co. (C. C. A.) 47 F.(2d) 1038. The laws of Missouri also 
required that hospital records be kept, and such records are admissible in evi- 
dence. Missouri Revised Statutes, 1929, § 9056; Kirkpatrick v. Wells, 319 Mo. 
1040, 6 S.W.(2d) 591. 

[7-9] There seems to have been a studied effort to make out a prima facie 
case so as to entitle plaintiff to go to the jury by invoking presumptions and 
inferences, rather than by proving basic facts going to the nature of the insured’s 
injuries and the cause of his death. Inferences cannot be based upon other in- 
ferences, nor can a jury be permitted to base a verdict upon mere guess or 
surmise. Plaintiff’s failure to produce the evidence which was manifestly avail- 
able, such as nurses who must have attended the insured at the time of his 
operation and subsequent thereto, the hospital records, and the death certificate, 
gives rise to a presumption that, if produced, this evidence would have been 
unfavorable to plaintiff. Lincoln National Life Ins. Co. v. Erickson (C. C. A.) 
42 F.(2d) 997; Ryan v. Continental Casualty Co. (C. C. A.) 47 F.(2d) 472; 
Etna Life Ins. Co. v. Ryan (C. C. A.) 255 F. 483; National Ass’n of Railway 
Postal Clerks v. Scott (C. C. A.) 155 F. 92. 

There was no substantial evidence warranting a verdict for the plaintiff, and 
the court properly directed a verdict for the defendant. The judgment appealed 
from is therefore affirmed. 


WIRTHLIN v. MUTUAL LIFE INS. CO. No. 516. 
Circuit Court of Appeals, Tenth Circuit. Feb. 1, 1932. 
56 Federal Reporter (2d) 137. 
2. INSURANCE. 

3eneficiary, suing on accident policy, has burden of showing that insured’s 
death was accidental, when presumption against suicide is rebutted by evidence 
of how death occurred. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

12. INSURANCE. 

Evidence held insufficient to take to jury question whether insured was shot 
by another than himself or by accident. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from the District Court of the United States for the District of Utah; 
Tillman D. Johnson, Judge. 

Action by Kathrene Wirthlin against the Mutual Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

J. R. Robinson, of Provo, Utah (Robinson & Robinson, of Provo, Utah, on 
the brief), for appellant. 

Waldemar Van Cott, of Salt Lake City, Utah (Frederick L. Allen, of New 
York City, and P. T. Farnsworth, B. R. Howell, and W. Q. Van Cott, all of Salt 
Lake City, Utah, on the brief), for appellee. 

Before Cotteral and Phillips, Circuit Judges, and Pollock, District Judge. 

Correra., Circuit Judge. 

The appellant, the mother of William A. Wirthlin, brought this suit as bene- 
ficiary to recover a double indemnity which, by a policy the appellee issued to 
him, was payable in the event he should come to his death within a year, from 
an injury sustained solely through external, violent, or accidental means. In her 
petition, she alleged his death was so caused by a gunshot wound. The answer, 
in addition to a general denial, alleged that the fatal shooting was his intentional 
act. The cause was tried to a jury. When the evidence was closed, both par- 
ties moved for a directed verdict, reserving the right if it was refused to ask 
further instructions. The trial court sustained the motion of the appellee and 
rendered a judgment in its favor. The appeal complains of that action and the 
admission of certain evidence. 
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Objections were interposed to portions of the evidence, but generally rul- 
ings upon them were reserved, and the evidence was admitted and considered. 
\We first notice certain material undisputed facts. 

Since the early part of 1930, Wirthlin had been operating a café at Elko, 
Nev., assisted by his wife. He kept there, near his cash register, in a locker 
behind the counter, a typewriter and a 38 Smith & Wesson revolver. He was 
shot at his home in Elko, on the morning or forenoon of June 29, 1930. The 
bullet passed through the bed sheet and his underwear, entered his body above 
and to the left of his navel, took a course two or three inches from his heart, 
and emerged directly below his left shoulder blade. No witness was present. 
The revolver had been removed from the café and one similar to it was found 
at his bedside. He was apparently shot by a weapon of that caliber. That even- 
‘ng he was taken to a hospital and underwent an operation, remaining there 
until his death, on August 10, 1930. Meantime, on July 7, he substituted the 
plaintiff as his beneficiary in place of his wife, who was named as such in the 
policy. 

Wirthlin’s wife gave an account of relevant facts and circumstances. For 
some days prior to June 29, she had not slept in her husband’s bedroom. She 
arose that morning and went directly to the café, and not finding him there 
assumed he had overslept; and, after typing the menus for lunch and taking 
breakfast, returned to the home and found him abed in his room. Asking him 
why he had not gone to work, he said, “My back and stomach are just killing 
me,” and she gave him some aspirin and water. She twice furnished him a hot 
water bottle which he took and applied. He said nothing about being shot and 
she did not know it had occurred. When she saw he was very ill, she called Dr. 
Roantree. On his arrival, her husband asked him if he had anything for pain 
and asked him to get a towel from the bathroom. The doctor gave him a hypo- 
dermic injection. She went to another room at the doctor’s request. He came 
there later, said her husband had shot himself that morning and would have to 
be taken to the hospital. She ran at once to his room and asked why he did 
that, and. he said: “Well, Babe, everything looked so black; I have even blund- 
ered at this. If my folks knew it it would kill them.” She said they didn’t need 
to know it, and he replied, “Well, we will just tell them it was an accident,” and 
she said, “All right.” He said, “If I could have reached that gun I would have 
sure made a good job of it.” She asked what gun, and he said “that gun at the 
café,” which he had brought home “two or three days ago.” He also stated it 
was “back of the bed somewhere.” The ambulance came and she went with him 
to the hospital. 

The witness returned shortly with the sheriff, and he asked her to get the 
gun. She found it on the floor on the same side where he lay. She gave the 
gun to the sheriff and he opened it, finding it contained five shells, and one of 
them had been fired. She had not seen the weapon at the café that morning. 
Mr. and Mrs. Vaughn, employed at the café, lived in the Wirthlin home, but had 
gone to work at 6 o’clock. No one else was in the house. 

The witness said she and her husband had read the policy, including the 
suicide clause; that he had left Elko, once for three weeks, and again for three 
or four days; that he had mentioned taking his life, was constantly figuring up 
his debts, said he would end it in some way and she would “have plenty of money 
pretty soon.” On her birthday, in March, 1930, he handed her an envelope con- 
taining a $20 bill and a note, as follows: 

“Dear Little girl: 
_. “Tam more nuts than cruel. But I have a little thing bothering me. Course 
i's hard to get through my head that I am nuts, but I think I am. 

“Well, Babe, I wish you many happy returns of the day and hope you live 
to see 100 more, only better, happier. I am so hard to get along with anymore, 
I think some time I will cut it short and make it easy on all around me. 

“Here’s a littke remembrance money you can get things you need and like. 
Only sorry I can’t give you a million.” 

When she asked him why he had written the letter, he answered, “That is 
exactly how I feel.” The day before the shooting she and her husband were on 
very good terms, and that night he kissed her “good night.” 

The witness admitted telling the sheriff she knew before the doctor came 
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her husband had been shot and it was an accident, and she gave like testimony 
at the coroner’s inquest, but explained the account was given pursuant to an 
arrangement with her husband. 

Dr. Roantree corroborated her testimony. When she left the bedroom, at 
his request, Wirthlin said, “I have shot myself and done a poor job of it.” The 
doctor told him his wife would have to know about it, and if he wished other 
people to have a different opinion it was all right with him, and Wirthlin acqui- 
esced. The doctor found that the shot had been fired within two or three inches 
irom the body. 

Mrs. C. C. Rogers testified she was with Mrs. Wirthlin that night at the 
hospital, when her husband was affectionate towards her. The next morning he 
stated to Mrs. Rogers that if he could have gotten the gun again he would have 
done a good job of it. Since the first of the year he had been despondent and 
was short and gruff in manner, but theretofore had been cheerful. 

Mr. Clark, the district attorney, testified to two conversations with Wirthlin 
at the hospital. One occurred with Wirthlin alone the first or second night 
after he was shot. When pressed for the truth, he said he shot himself on pur- 
pose. He added, in substance, that he and his wife had had some trouble, he 
was heavily involved in debt and wanted to end it all, and the pistol fell out of 
his hand when the shot was fired. The second conversation was ten days later, 
when Wirthlin stated, in the presence of Paul Wirthlin and a Mr. Abershire, 
that on the morning he was shot he slept late, was in a doze or had a premoni- 
tion there was some one in the room, he heard the shot and everything went 
dark and he became unconscious, and when he revived he called for help, he 
thought his wife was in the room but he got no response, and eventually she 
came to him and the doctor was called. 

Paul Wirthlin, brother of the insured, testified that at the hospital before 
the operation, the insured told him he was sitting up in bed, cleaning his gun, 
and when asked why he placed the blame on himself he answered he didn’t want 
to leave a mess behind that might convict some one who was innocent. Fifteen 
days later he said he was half asleep or subconscious, felt some person was in 
his room, and the next thing he recalled was everything went black, he knew 
nothing for several hours, then called for his wife and got no response, but she 
finally came and provided for his wants. The witness also said Wirthlin was 
cheerful in disposition and never indicated he might take his life. The witness 
admitted he had been unfriendly toward his wife. 

_ John Wirthlin, another brother, an employee at the café, said that on the 
night before the shooting the insured was not sorrowful or discouraged. The 
witness also said he saw the gun at the café at 8:45 a. m. of the day the shoot- 
ing occurred; that Mrs. Wirthlin came there about 10 or 10:30 that morning, 
took the typewriter from the locker, typed the menus, and ate a light breakfast, 
and he did not see her again until the middle of the afternoon, when she came 
back with the sheriff and told the witness the insured was shot. The witness 
also stated that later the insured told him of the shooting, said he was half 
asleep, had a feeling some one was in his room, but he didn’t look or pay any 
attention, all at once everything went black, and he didn’t know anything until 
late in the afternoon, when he awoke and called for his wife. The witness re- 
lated another conversation in which the insured said he was asleep, but he did 
not want to accuse anybody, because he did not know who did it and didn’t want 
to have any trouble. 

The plaintiff testified she asked her son at the hospital on August 9 how he 
came to be shot, and he said he did not know, he was asleep. This witness also 
said her son never mentioned financial trouble to her, or said he was despondent 
c1 discouraged, and he was always cheerful. The father of the insured testified 
his son’s disposition had always been cheerful and he never mentioned financial 
troubles. On the night of his death witness asked him how he was shot and he 
said he didn’t know, he was asleep. 

His wife, recalled, testified her husband never told her he was cleaning his 
gun and was shot, nor that he was then half asleep; also that on the day of the 
shooting she did not go near the locker or back of the counter at the café. but 
that Mrs. Vaughn handed her the typewriter as she had been doing theretofore 

[1, 2] Counsel for appellant contend that the burden of proving suicide rest 
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ed on the insurance company, and in any event it was a question for the jury. 
It is true there is a presumption against suicide, but it is one of law, and it dis- 
appears when circumstances are adduced showing how the death occurred, and 
in that case the beneficiary is bound to establish that the death was accidental. 
Frankel v. N. Y. Life Ins. Co. (C. C. A.) 51 F.(2d) 933. But the burden of 
proof was assumed by the appellee and was unimportant in this case. The ques- 
tion of an issue for the jury depended upon two considerations: First, whether 
plaintiff's evidence, aside from the circumstances, should have been excluded; 
and, second, whether the entire evidence was sufficient to present such issue. 


[3] Her evidence included Wirthlin’s statements that the shooting occurred 
while he was cleaning the weapon, and that some one shot him, when he was 
half asleep or subconscious. Counsel for the defendant objected to the testimony 
when offered, as hearsay and incompetent, or after it was received moved to 
‘trike it on that ground, and excepted to the rulings admitting it. But it was 
inadmissible, because it was self-serving in the interest of the insured, and is 
subject to the general rule against hearsay evidence. Chamberlayne, Mod. L. 
Ey. vol. 4, § 2734; Wigmore on Ev. vol. 2, § 1457; Kling v. McCabe (C. C. A.) 36 
F.(2d) 337. 

[4, 5] On the other hand, there was cogent testimony that the shot was 
fired by Wirthlin with suicidal intent, consisting of his declarations to his wife, 
Dr. Roantree, District Attorney Clark, and Mrs. Rogers. All their testimony 
(subject to the objections to that of the wife and the doctor, which we notice 
later) was clearly competent because it fell within an exception to the hearsay 
rule, that declarations against a property interest made with knowledge of the 
facts by : person since deceased are admissible in evidence. Greenleaf Ev. (16th 
Ed.) vol. 1, §§ 147, 148; Wigmore Ev. vol. 2, §§ 1420 et seq.; Chamberlayne, Mod. 
Law. Ev. ph. 4, § 2769; 22 C. J. 231. And those declarations were competent 
evidence against the plaintiff, who had no vested title to the insurance money, 
as her interest therein was acquired from the insured and he never surrendered 
he right he had reserved to change his beneficiary. Ward v. Cochran (C. C 


A.) 71 F. 127; Henderson v. eae ae (C. C. A.) 79 F. 736; Sheatz v. Markley 


(C. C. A.) 249 F. 315; Citizens’ Nat. Bank v. Santa Rita Hotel Co. (C. C. A.) 
22 F.(2d) 524; Hews v. Equitable ‘Life Assur. Soc. (C. C. A.) 143 F. 850; Thomas 
vy. Grand Lodge, 12 Wash. 500, 41 P. 882; Ogden v. Sovereign Camp, 78 Neb. 
804, 111 N. W. 797; Spaulding v. Mutual Life Ins. Co., 94 Vt. 42, 109 A. 22: 
Truelsch v. Miller, 186 Wis. 239, 202 N. W. 352, 38 A. L. R. 914; Rosman v. 
Travelers’ Ins. Co., 127 Md. 689, 96 A. 875, Ann. Cas. 1918C, 1047; McManus v. 
Peerless Cas. Co., 114 Me. 98, 95 A. 510; Callies v. Modern Woodmen, 98 Mo. 
App. 521, 72 S. W. 713; Court of Honor v. Dinger, 221 Ill. 176, 77 N. E. 557; 
Fidelity Mut. Life Ass’n v. Winn, 96 Tenn. 224, 33 S. W. 1045; Supreme Con- 
clave Knights of Damon v. O’Connell, 107 Ga. 97, 32 S. E. 946. 
the contrary are not regarded as based on sound principles. 


[6, 7] Counsel for the plaintiff insist = the incompetency of the wife’s 
testimony, by reason of section 7124, Comp. Laws Utah 1917, which bars com- 
inunications between husband and wife. The statute did not disqualify her from 
testifying to the circumstances which throw light on the manner Wirthlin came 
to his death. It was designed to exclude confidential communications passing 
between husband and wife —— marriage. In re Van Alstine’s Estate, 26 Utah, 
193, 72 P. 942: In re Ford’s Estate, 70 Utah, 456, 261 P. 15; New York Life Ins. 
Co. v. Mason (C. C. A.) 272 F. 28. But the plaintiff is not entitled to invoke 
our decision upon the evidence, as no definite ground of objection appears to 
have been made to it. The record recites merely that it was admitted over 
plaintiff’s objection. No ruling is therefore preserved for review. However, the 
testimony of the wife to the communications in questions was quite unnecessary 
to the defense in this case. It was largely cumulative of other and competent 
evidence. 

[8, 9] The letter of Wirthlin of March 23, 1930, was very important evidence. 
There was the same general objection to the letter, and it is not reviewable. 
Sut another reason for admitting the letter was that it was a part of the evi- 
dence taken at the coroner's inquest, and the statutory rule of excluding com- 
munications has no reference to testimony by third persons. State v. Buffing- 

20 Kan. 599, 27 Am. Rep. 193; State v. Nelson 39 Wash. 221, 81 P. 721; 


The decisions to 
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People v. Hayes, 140 N. Y. 484, 35 N. E. 951, 23 L. R. A. 830, 37. Am. St. Rep. 
572; Harper v. Wilson (C. C. A.) 46 F.(2d) 785. 

[10] The testimony of Dr. Roantree was objected to and its admission is 
assigned as error. We may assume the ground was they were confidential com- 
munications between physician and patient. But the objection was not well 
taken because Wirthlin in his application for the insurance expressly and effec- 
tively waived such objection. New York Life Ins. Co. v. Renault (D. C.) 11 F. 
(2d) 281; Adreveno v. Mut. Reserve Fund Life Ass’n (C. C. A.) 34 F. 870; Wig- 
more on Ev. vol. 2, § 2388; 54 A. L. R. 412. 

The assignments of error based on the admission of the evidence relate spe- 
cifically to the testimony of Dr. Roantree, the wife of the insured, and Mrs. 
Rogers, and require no further consideration. 

{11, 12] The question remains whether the trial court erred in directing the 
verdict for the defendant. Three possible theories of the case were presented: 
(1) Wirthlin was shot accidentally while cleaning his revolver; (2) some person 
came to his room and shot him: and (3) he shot himself intentionally. 

The first was based on testimony that was incompetent, because it consisted 
of declarations in Wirthlin’s interest. Besides, it was a most improbable account, 
in view of the fact that the weapon had not been emptied, and it was not shown 
any cleaning tools or materials were found in the room. And counsel for the 
plaintiff were unwilling to contend seriously for this theory to the trial court. 

The second theory rested upon the circumstances, inadmissible declarations of 
Wirthlin that some unknown person shot him, and John Wirthlin’s testimony that 
Mrs. Wirthlin had an opportunity to get the gun at the café, which she testified 
she did not do. The competent testimony tended only to inculpate Wirthlin’s wife, 
but plaintiff’s counsel took the position it was unnecessary to make that contention. 
The evidence against her was not sufficient to create more than suspicion. It 
was not of a substantial character and did not rise to the dignity of creating an 
issue. 

The third theory was supported by the testimony of the wife of the insured, 
Dr. Roantree, District Attorney Clark, and Mrs. Rogers. Wirthlin repeatedly 
stated in substance or effect that he shot himself intentionally, and the revolver 
with one shell discharged lay at his bedside. There were ample circumstances 
to corroborate his declarations. This was the only theory that was supported by 
substantial evidence. 

The duty of the trial court was plain in passing on the motions for a 
directed verdict. The plaintiff was of course entitled to have a consideration of 
her competent evidence and all the reasonable inferences to be drawn therefrom. 
But unless there was substantial evidence to show that Wirthlin was shot by 
another or by accident, or the evidence was such that reasonable minds would 
draw different conclusions from it, she was not entitled to have the case sub- 
mitted to the jury. Gunning v. Cooley, 281 U. S. 90, 50 S. Ct. 231, 74 L. Ed. 720; 
Wharton v. Etna Life Ins. Co. (C. C. A.) 48 F.(2d) 37; New Amsterdam Cas. 
Co. v. Farmers’ Co-op. Union (C. C. A.) 2 F.(2d) 214; Murray Co. v. T. C 
Harrill (C. C. A.) 51 F.(2d) 883. In our opinion, the evidence favorable to the 
plaintiff did not measure up to that requirement. The entire competent evidenci 
was inconsistent with any reasonable hypothesis except suicide. The trial court 
was required to direct a verdict for the defendant. Frankel v. N. Y. Life Ins. 
Co., supra. 

The judgment in this case is therefore affirmed. 


UNITED STATES FIDELITY & GUARANTY CO. v. HOFLINGER. 
No. 125. 
Supreme Court of Arkansas. Feb. 1, 1932. 
45 Southwestern Reporter (2d) 866. 


1. INSURANCE. 

Insured’s death from sunstroke while not making undue exertion, while 
engaged in customary activities, without intervening injury, held “accidental” 
within accident policy. 

The policy insured against “accidental bodily injuries, fatal or nonfatal, 
being hereinafter referred to as ‘such injuries.’” Schedule 2 of the policy, 
titled “Special Indemnity,” provided: “Blood poisoning, sunstroke, freez- 
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ing, hydrophobia or asphyxiation due solely to such injury (excluding 
suicide, sane or insane, or any attempt thereat) shall be considered as 
covered by this policy.” It was contended by insurer that policy limited 
liability for sunstroke to cases where it resulted from some antecedent 
injury, in view of words “due solely to such injury.” 
(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. 


“Sunstroke” is unusual event not to be ordinarily expected, hence comes within 
term “accidental” within accident policy. 


(For other cases, see Insurance, Dec. Dig. § 455.) 
[Ed. Note—For other definitions “Sunstroke,” see Words and Phrases.] 


Appeal from Circuit Court, Randolph County; John L. Bledsoe, Judge. 

Action by Joseph M. Hoflinger, as executor of the estate of Joseph Froitzheim, 
deceased, against the United States Fidelity & Guaranty Company of Baltimore, 
Maryland. Judgment for plaintiff, and defendant appeals. ; 

Affirmed. 


Wm. M. Hall, of Memphis, Tenn, and Lamb & Adams, of Jonesboro, for 
appellant. 

Wm. F. Kirsch, of Paragould, for appellee. 

But Ler, J. 

Rev. Joseph Froitzheim was insured by the appellant company against acci- 
dental bodily injuries, fatal or nonfatal, and while the policy was in full force 
and effect suffered a sunstroke from which he died. It was alleged in the com- 
plaint brought to recover on the policy “that while not making undue exertion 
or effort at some time during the afternoon of said day, the insured accidentally 
suffered a sunstroke at his home in Pocahontas in Randolph County, Arkansas, 
as a result of and from the effects of which, he, at the same place at about 7:30 
o'clock in the evening of the same, died.” 

A general demurrer was filed to the complaint which was overruled by the 
court, and the defendant electing to stand upon the demurrer, the court on the 
same day rendered final judgment in favor of the plaintiff in the amount sued for. 

[1] The sole question presented is whether or not recovery may be had for 
death from sunstroke suffered by the insured while not making any undue exer- 
tion or effort and engaged in his customary activities, without intervening injury, 
under the terms of the policy sued on. By subparagraph No. 1 the policy insured 
the deceased against “accidental bodily injuries, fatal or nonfatal, being herein- 
after referred to as ‘such injury.” Under Schedule 2, titled “Special Indemnity,” 
is the following provision: “Blood poisoning, sunstroke, freezing, hydrophobia 
or asphyxiation due solely to such injury (excluding suicide, sane or insane, or 
any attempt thereat) shall be considered as covered by this policy.” 

[2] It is the contention of the appellant that a proper construction of the 
policy limits liability for sunstroke to only those cases where it is the result 
of some antecedent mishap or injury and that this is clearly indicated by the 
words in Schedule No. 3, “due solely to such injury.” The contention is made 
that this is the holding of the court in the case of Southern Surety Co. v. 
Penzel, 164 Ark. 365, 261 S. W. 920, 922, in construing a policy worded identically 
as the policy sued on. In that case the court did not pass upon the question 
presented in the case at bar. The blood poison, in that case, developed at a date 
subsequent to the happening of the injury, but within thirty days thereafter. 
The policy provided for a certain indemnity to be paid for. total disability com- 
mencing on the date of the accident and for one-half of that amount where the 
injury did not from the date of the accident wholly disable the insured but 
should do so within thirty days thereafter. Another provision in the policy was 
to the effect that blood poison, sunstroke, freezing, et cetera, due solely to such 
injury (excluding suicide, sane or insane), should be considered as covered by 
the policy. It is contended that the paragraph including blood poisoning and the 
other things mentioned therein in a class to themselves exempted them from the 
conditions of the policy above referred to providing for indemnity in a certain 
amount where total disability occurs on the date of the accident and for half 
that amount where the total disability occurs thereafter and within thirty days. 
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In that case the court held: “The whole policy must be construed together, and 
there is nothing whatever to indicate that blood poisoning, [etc.], are exempt 
from the conditions specified. * * * When infection enters through the wound 
produced by the original accident, some time will elapse before blood poisoning 
develops, and the object of this clause of the policy is to bring blood poisoning, 
sunstroke, [etc.] within the terms of the policy and to impose liability upon the 
insurance company when either one of these things result as an effect of the 
original injury. * * * Therefore the court erred in finding for the plaintiff for 
total disability. The plaintiff was injured on the 6th day of January, 1921, and 
the blood poisoning did not develop until the 9th day of January following, which 
could not be considered from the date of the accident.” Counsel mistakenly contend 
that the policy in that case was worded identically as the policy sued on in the 
case before us. In the Penzel Case the policy insured against injuries “the effects 
resulting, and exclusively of all other causes, from bodily injury sustained * * * 
solely through external, violent and accidental means * * * said bodily injury 
so sustained being hereinafter refered to as ‘such injury’”; whereas, as we have 
seen, the insuring clause in the policy under consideration here insures against 
“accidental bodily injuries, fatal or non-fatal, hereinafter referred to as ‘such 
injury.” It is therefore evident that the court in the Penzel Case did not attempt 
to construe the special clause relating to blood poisoning, sunstroke, et cetera, in 
connection with the insuring clause, for in the case of Continental Casualty Co. 
v. Bruden, 178 Ark. 683, 11 S.W.(2d) 493, 61 A. L. R. 1192, the court, in a 
unanimous opinion, held that sunstroke itself was the original injury, and it and 
its effects are both the cause and the consequence of the original injury. In 
that case recovery was sought under a policy for the accidental death of the 
insured caused by “heat prostration.” The policy provided that “the insurance 
given by this policy is against loss of life * * * resulting from a_ personal 
bodily injury which is effected solely and independently of all other causes by the 
happening of an external, violent and purely accidental event. * * *” In that 
case it was held that the authorities are united in treating heat prostration and 
sunstroke as meaning the same thing and, after reviewing a number of cases, 
accepted the view which appears to be supported by the greatest weight of 
authority and the better reason that death or injury occasioned by sunstroke was 
an accidental bodily injury. Sunstroke is a casualty the cause of which is not 
well understood and happens unexpectedly under circumstances where ordinarily 
a sunstroke will not occur, so that it may be said to be an unusual event not 
according to the usual course of things and not to be ordinarily expected. It, 
therefore, comes within the meaning of the term “accidental” as used in its 
popular sense, and the court in the Bruden Case, supra, concluded “that a sun- 
stroke, suffered by one unexpectedly, is within the protection of an accident policy 
insuring against bodily injuries sustained through external, violent, and accidental 
means.” 

It is insisted that the provisions of the policy in the case before us are 
different from those in the policy considered in the Bruden Case. This is true, 
but we are of the opinion that it is more liberal and comprehensive, and when we 
consider that sunstroke itself is an accidental injury, the specific provision of 
Schedule No. 3 referring to sunstroke does not add to or limit the liability 
under the general insuring clause. Therefore, death from sunstroke is covered by 
the policy sued on and the court properly overruled the demurrer and entered 
judgment in favor of the plaintiff. 

The appellee has cited a number of cases announcing a contrary doctrine, but 
these cases were examined in the case of Continental Casualty Co. v. Bruden, 
supra, and in the cases therein referred to. A number of other cases have been 
cited by the appellee to support the construction adopted in the Bruden Case: 
but we deem it unnecessary to discuss these, as our own decisions have settied 
this question, and under their authority the judgment of the trial court is cor- 
rect and must, therefore, be affirmed. It is so ordered. 
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WILLIAMS v. ACME INDUSTRIAL LIFE INS. CO. No. 13939. 
Court of Appeal of Louisiana. Orleans. March 21, 1932. 
140 Southern Reporter 235. 
1. INSURANCE. 

Six-month prescription fixed by health insurance policy held applicable, in 
view of conflicting clauses prohibiting suit before or after sixty days. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 

Appeal from First City Court of New Orleans, Section A; Alexander Bahns, 
Judge. 

Action by Willie Williams against the Acme Industrial Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Charles J. Rivet, of New Orleans, for appellant. 

A. H. Reed, of New Orleans, for appellee. 

WESTERFIELD, J. 

[1] This is a suit against an industrial insurance society, for sick benefit, filed 
about four months after the claim under the policy had accrued. In this court de- 
fendant filed a plea of prescription based upon the following provision of the pol- 
icy: “No suit shall be brought against the company after six months from date of 
death of member or after sixty days of date of illness.” 

There is, however, another clause in the policy reading as follows: “No suit 
shall be brought against this company under this policy until sixty days after 
claim thereunder has become due and proof thereof has been duly made, nor after 
six months from date.” 

Construing these two clauses together, it would appear that a suit for a sick 
benefit cannot be brought under the first provision of the policy after sixty days, 
and, under the second clause, not before sixty days, a manifest absurdity. Adopt- 
ing the most favorable view in the interest of the insured, we conclude that the 
second provision should be given effect and find the prescription as fixed in the pol- 
icy to be six months and not sixty days. The plea of prescription must be over- 
ruled. 

[2] The original petition was filed on the 13th day of March, 1931, and a 
supplemental petition on April 30, 1931. The citation under the supplemental pe- 
tition was served on defendant’s counsel, but addressed to plaintiff. On May 5, 
1931, an exception to the citation, which was manifestly defective, was filed. On 
the same day plaintiff caused a notice of trial to be issued fixing the case for trial 
on June 8, 1931. On May 21, 1931, another and a proper citation was served upon 
the defendant. When the case was called for trial on the 8th of June, defendant 
objected to going to trial upon the supplemental petition, for the reason that no 
notice of trial had been issued subsequent to the proper service of the supplemen- 
tal petition and citation which had been effected on May 21, 1931. The objections 
of defendant’s counsel were overruled and the case ordered to trial, whereupon 
applications for writs of prohibition and mandamus were made to the Supreme 
Court, with the result that the writs were declined upon the ground that the mat- 
ter was reviewable by appeal. The case was tried without any defense having been 
made, and, according to counsel, in his absence, though the transcript records him 
as being present. The trial resulted in a judgment for plaintiff, and defendant has 
appealed. 


It is argued that the trial was illegally had, without proper notice, and that 
the judgment rendered, under the circumstances, was null and void, citing State 
ex rel. Alfred Montague v. Louis Coquillon, 35 La. Ann. 1101. Without discussing 
the alleged illegality of the proceedings, we have reached the conclusion that a 
proper showing is made for the exercise of our discretion, and we are of opinion 
that the interest of justice would best be served by remanding the case for a 
new trial. 

For the reasons assigned, it is ordered, adjudged, and decreed that the judg- 
ment appealed from be reversed, and it is now ordered that this case be remanded 
to the First city court for the parish of Orleans for further proceedings according 
to law and not inconsistent with the views herein expressed. 

Reversed and, remanded. 
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GILBERT v. FEDERAL LIFE INS. CO. No. 65. 
Supreme Court of Michigan. March 2, 1932. 
241 Northwestern Reporter 150. 

INSURANCE. 

Death of insured due to fall from farm wagon when team started forward, 
causing breaking of standard which rested against scaffold in barn, held not 
within policy covering death resulting as direct consequence of “wrecking or 
disablement of any vehicle.” 

The evidence disclosed that the wagon which was equipped with a 
permanent standard firmly attached to front end had been driven into 
barn for purpose of loading cornstalks in loft, and had been brought to 
a position where the standard was flush with, and extended about two feet 
above, the floor of the loft or scaffold or the barn. Immediately after in- 
sured had pitched the first bundle of cornstalks to the loft. the team 
started forward, and in so doing broke standard of wagon to pieces, and 
insured was thrown to the floor. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

3utzel, Sharpe, and Fead, JJ., dissenting 

Appeal from Circuit Court, Kalamazoo County; George V. Weimer, Judge. 

Action by Julia Gilbert against the Federal Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. 

Reversed without new trial. 

Argued before the Entire Bench. 

Howard, Kimball & Howard, of Kalamazoo (Jerome F. Kutak, of Chicago, 
Ill, of counsel), for appellant. 

Clair S$. Beebe, of Kalamazoo, for appellee. 

ButzeL, C. J. 

Julia Gilbert, plaintiff-beneficiary under an accident policy issued to Fred J. 
Stute, her brother, recovered a judgment on a directed verdict against the in- 
surer, Federal Life Insurance Company, defendant. The policy was issued to 
Stute as a premium on a $2 subscription to the Michigan Farmer. The following 
clause of the policy is pertinent to the issue in the instant case: 

“Part III. Automobile and Specified Farm Machinery Accidents. 

“(a) For loss of life, both hands or both feet, sight of both eyes or one 
hand and one foot, sight of one eye and one hand or sight of one eye and one 
foot resulting, exclusively of all other causes as a direct consequence of the 
wrecking or disablement of any vehicle, operated by any private carrier or private 
person, in which the Insured is riding, or resulting as a direct consequence of 


being thrown from such wrecked or disabled vehicle, the Company will pay the 
sum of $2,000.00. * * * 


“The word ‘vehicle,’ 
horse drawn or motor propelled, and no other. As to all persons engaged it 
farming, this Part shall cover as vehicles all tractors, farm wagons, mowers, 


binders, sulky plows, sulky cultivators and other farm machinery which is designed 
to be ridden upon while in use.” 


as used in this Part, shall mean a wheeled conveyance, 


On September 4, 1930, while the policy was in force, Stute met with a fatal 
accident. Accompanied by Leroy J. Gilbert, plaintiff’s husband, he drove a farm 
wagon equipped with a hayrack to a cornfield to collect a load of cornstalks 
and store them in Gilbert’s barn. There was a permanent standard firmly attached 
to the front end of the wagon. It was a part of the wagon and used as a binding 
pole or stanchion against which to pile the load. It consisted of two upright 
timbers, to which were attached three crosspieces of the width of the wagon. 
After a light load, about four feet high, was piled on the wagon, and against 
the standard, Stute drove the team with the wagon into Gilbert’s barn through 
the north doorway. The wagon came to a stop when it was brought to a position | 
where the standard was flush with, and extended about two feet above, the floor 
of the loft or scaffold of the barn. This loft extended across the south end of the 
barn. The wagon was thus brought as far as it could go, and the standard acted 
as a brake or block against the floor of the loft so as to prevent the wagon from 
being moved further forward. There was also a doorway on the south side of 
the barn, but only the north entrance could be used, because the loft at the 
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south side would prevent a sufficient clearance for the standard. When the wagon 
came to a standstill, the reins of the horses were wound around the standard, 
and Gilbert went into the loft to pile up the cornstalks as they were thrown to 
him by Stute. The latter took a position on the wagon about four or five feet to 
the rear of the standard and faced the west. Immediately after pitching the first 
buhdle of cornstalks to the loft, the team started forward, and in so doing broke 
the standard of the wagon to pieces, dashed out of the doorway a short distance, 
and then halted. Stute was heard to exclaim “Whoa.” He was found doubled up 
and lying on his right side on the cement floor of the areaway in the barn, about 
eight feet back from the scaffold. He had sustained injuries to the right side 
of his body and a fracture of the skull on the right side. He died five days later 
without regaining consciousness. 


The testimony shows that the standard was part of the horse-drawn vehicle, 
and therefore there was a disablement of the vehicle within the terms of the 
policy. The recognized meaning of the word “disabled” as defined by the lexi- 
cographers is to “detract from the value of or impair.” He was riding in a farm 
vehicle when he was standing on the floor of the wagon, and it was being drawn 
by horses. He was thrown from a disabled vehicle, and the natural inference 
from the facts as presented is that the breaking of the standard permitted the 
wagon to go forward, and resulted in a sudden start that caused decedent’s fall. 
Defendant contends that plaintiff fell prior to the disablement of the wagon. 
Were it not for the fact that the standard of the wagon could not have been 
moved forward without breaking the standard, there would be force in its argu- 
ment. In the case of Kimbrough v. National Protective Insurance Association 
(Mo. App.) 35 S.W.(2d) 654, 657, where plaintiff brought suit on an indemnity 
policy on account of injuries sustained as a- result of an automobile collision, 
and the wording of the policy was somewhat similar to the hereinbefore quoted 
clause, the court said: “Examining the words of this clause as they are written 
and giving them the meaning that would be attributed to them by one of 
ordinary understanding, we may reasonably say that the insured would be led to 
believe that he purchased indemnity against injury arising from an automobile 
collision while riding in a car, or during the time of an automobile collision, or 
when he was accidentally thrown from within the car at such time. * * * No 
one would anticipate being thrown from within an automobile after it is wrecked 
or disabled, but would naturally anticipate that he might be so thrown through 
the means, or during the time, of any occurrence, such as a collision in which 
the car is wrecked or disabled.” 

In Sant v. Continental Life Insurance Company, 49 Idaho, 691, 694, 291 P. 
1072, 1074, insured had also a limited policy issued to readers of newspapers. It 
contained an indemnity clause somewhat similar to part III of the policy in the 
instant case. He was riding on the rear of a platform of a horse-drawn grader, 
the blade of which struck a stone or rock and was bent thereby, and the side of 
the vehicle was also sprained. The court, in holding that the insured was “in” 
the grader as much as one could be, that it was disabled to some extent and was 
not wrecked, said: “Though the evidence as to the accident was circumstantial, 
the conclusion that at the time of the accident the deceased was riding in a 
vehicle and was thrown therefrom is not a presumption on a presumption but 
a legitimate deduction from such circumstantial evidence. Construing the provision 
of the policy under consideration most favorably to the insured, the evidence, there 
heing no conflict therein whatever, clearly justified the court in instructing a 
verdict for the plaintiff on the basis that at the time of the accident, the grader 
was being used as a vehicle and the deceased was accidentally thrown from the 
same when it was disabled.” 


In Inter-Southern Life Insurance Company v. Bowyer, 90 Ind. App. 494, 169 
N. E. 65, the insured was riding upon the tailgate of a parcel post delivery truck 
when the chain of the tailgate broke and he was thrown to the ground and killed. 
Under a similarly worded policy, the court held that the truck was disabled, 
inasmuch as there was an impairment, notwithstanding the fact that the breaking 
down of the tailgate did not render the truck incapable of action or use. In Yoshie 
Maeda v. Sierra Nevada Life & Casualty Co., 109 Cal. App. 271, 292 P. 987, 988, 
under a similarly worded policy, defective brakes failed to prevent an automchile 
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from sliding off a boat, with the result that the insured was drowned. The court 
stated: “Adopting, as we are required to do, a liberal construction of the policy, 
our conclusion is that, at the time of the accident, there was a ‘disablement’ of 
the automobile due to the defective condition of the brakes, as this term is used 
in the policy before us.” 

In Guaranty Trust Co. v. Continental Life Insurance Company, 159 Wash. 
683, 294 P. 585, 587, suit again was brought on a policy issued in conjunction 
with a magazine and containing a somewhat similar clause to part III of the 
policy in the instant case. The insured stood on the running board of an auto- 
mobile, and was thrown therefrom. The court, in holding the defendant liable 
under the policy stated: 

“Respondent also attaches some importance to the fact that since Briscoe was 
riding on the running board and not inside of the truck, he was not within the 
terms of the policy. It could not be successfully contended that had Briscoe 
been seated inside the truck and when Campbell started to stop it to let him 
get out, had Briscoe then stepped out on the runing board and immediately been 
thrown to the ground and killed, so incapacitated that the truck instantly ran 
over him and killed him, that he would not have been within the terms of the 
policy. 

“We are not seriously impressed with so technical a contention. Again the 
principle should apply that if two or more constructions can be placed upon a 
single word such as ‘in,’ that construction should be adopted most favorable to 
the insured. The word ‘in’ is ordinarily accepted and used as an equivalent to the 
word ‘on.’ 4 Words and Phrases, First Series, page 3464; Andrews v. State, 8 
Ga. App. 700, 70 S. E. 111; Depue v. Travelers’ Insurance Co. (C. C.) 166 F. 
183; A&tna Life Insurance Co. v. Davis (C. C. A.) 191 F. 343; Wilmarth v. 
Pacific Mutual Life Insurance Co., 168 Cal. 536, 143 P. 780, Ann. Cas. 1915B, 
1120; Continental Life Insurance Co. v. Wilson, 36 Ga. App. 540, 137 S. E. 403. 

“In the last-cited case, based upon a similar contract of insurance with the 
one at bar, the insured was thrown from a log cart on which he was riding, 
which struck a stump in the road, throwing him out and dislodging a log which 
fell upon him. The court held that the insured was ‘within’ the vehicle in the 
sense of the terms of the policy, reasonably construed.” 

The policy was not worded so as to exclude liability under the facts and 
‘circumstances of the instant case. While some uncertainty may arise on account of 
its wording, its provisions are sufficiently broad so as to establish liability. It 
has been frequently held in this state that a contract of insurance prepared by 
an insurance company will be liberally construed in favor of insured. Lowér v. 
Muskegon Heights Co-Op. Dairy Co., 251 Mich. 450, 232 N. W. 181; Patterson 
v. Miller, 249 Mich. 89, 227 N. W. 674; Birgbauer v. Etna Casualty & Surety 
Co., 251 Mich. 614, 232 N. W. 403. ; 

The judgment in favor of plaintiff is affirmed, with costs. 

Sharpe and Fead, JJ., concurred with Butzel, C. J. 

Wiest; J. 

I do not think that the accident happened by reason of the wrecking or dis- 
ablement of the wagon. Such a standard on a farm wagon serves a useful pur- 
pose in holding a load but not in holding herses even when the standard is against 
a scaffold above the driveway in a barn. The starting of the horses caused the 
deceased to fall from the wagon, and the breaking of the standard had nothing 
to do with the accident, unless the standard, under the circumstances here dis- 
closed, be considered a brake upon movement of the horses. There must exist 
causal connection between the wecking or disablement of a wagon and the acci- 
deut to come within the terms of the policy. Here was none, unless service be 
exacted of the standard never intended or even thought of by any farmer or user 
of such a device. 

There should be reversal of the judgment, and no new trial. 

Clark, McDonald, Potter, and North, JJ., concurred with Wiest. I. 





Continental Casualty Co. v. Winsor 


CONTINENTAL CASUALTY CO. v. WINSOR. No. 156. 
Supreme Court of Michigan. April 4, 1932. 

241 Northwestern Reporter 826. 
1. INSURANCE. 

Law applicable to representations or concealment does not change when in- 
surer seeks cancellation of policy. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

2 INSURANCE. 

Omission to state, in application for health and accident policy, that, when a 
medical student, insured consulted instructors concerning nonrecurring sinus con- 
dition and numbness, held not to avoid policy (3 Comp. Laws 1929, § 12444). 

The record clearly showed that at the time of the application there 
had been no recurrence of the sinus trouble or ailment concerning which 
insured had consulted his instructors in medical department of university 
about three years before, and that insured was seemingly in perfect health 
at the time he made his application, but thereafter slipped and sustained 
fracture of first lumbar vertebra. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


Appeal from Circuit Court, Ionia County; Royal A. Hawley, Judge. 

Suit by the Continental Casualty Company against Carlton W. Winsor, in 
which defendant filed a cross-bill. Decree was entered for plaintiff, defendant’s 
cross-bill was dismissed, and defendant appeals. 

Reversed and rendered. 

Argued before Clark, C. J., and McDonald, Potter, Sharpe, North, Fead, 
Wiest, and Butzel, JJ. 

Norris, McPherson, Harrington & Waer, of Grand Rapids, for appellant. 

Dale Souter, of Grand Rapids, for appellee. 

SHARPE, J. 

Pursuant to a written application made therefor, the plaintiff, on January 7, 
1930, issued to defendant, a physician, a policy providing for the payment of a 
weekly accident indemnity of $50.and a weekly sick indemnity of $50, with a total 
principal sum payable in the event of death resulting from accident in the sum of 
$15,000. An annual premium of $152, payable semiannually on January 7th and 
July 7th, was provided for. The specific agreement as to illness reads as follows: 
“In the event that the Insured, while this Part is in force shall suffer from any 
bodily sickness or disease, which is contracted and begins during said time, the 
Company will pay said Weekly Sickness Indemnity for the period, not exceeding 
fifty-two consecutive weeks, during which the Insured shall be totally and contin- 
uously disabled by such sickness or disease from performing each and every duty 
pertaining to his occupation.” 


In February, 1930, the defendant slipped on some steps, fell, struck on his 
back, and, as later appeared, sustained a fracture of his first lumbar vertebra. He 
at first thought his injury was nothing but bruises, and made no claim under the 
policy. In May following he noticed a marked increase of fatigue, and in June, 
while joining in a parade, he fell, and later spent some time at a resort. He 
thereafter consulted several eminent doctors, ceased his professional work, and 
made claim for compensation under the terms of his policy. Plaintiff denied li- 
ability. Defendant brought an action therefor in the circuit court, whereupon the 
plaintiff filed the bill of complaint herein, alleging untruthful answers to questions 
in the application signed by him, amounting to fraud, which induced the issuance 
of the policy, and praying that it be canceled and defendant restrained from pro- 
secuting his action at law thereon. The defendant answered, denying the right of 
cancellation, and by cross-bill prayed for a decree for the amount due him under 
the policy. 

The trial court, after the submission of the proofs, held with the plaintiff, and 
entered a decree as prayed for in the bill of complaint, and dismissed the cross- 
bill. Defendant has appealed. 


In the application, the following questions were asked and answered by the 
defendant as indicated: 


“17. Are you now suffering from or have you ever had tuberculosis, paralysis, 
rheumatism, hernia, appendicitis, syphilis, internal ulcers, gall stones, epilepsy, or 
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any chronic or periodic mental or physical ailment or disease, or are you now 
crippled or maimed, or have you any defect in hearing, vision, mind or body? No. 

“18. Have you during the past five years had any medical or surgical advice 
or treatment? In (State year) Mich. 1929 for (State cause) Boil in nose lasting 
(State duration) $10. Surgeon Fees. 

lasting 
lasting 

“19. Have you ever had or ever been advised to have a surgical operation? 
No. 

“Do you understand and agree to each of the following statements lettered 
(a) (b) and (c)? (a) That the falsity of any answer in this application for a 
policy shall bar the right to recovery thereunder, if such answer is made with in- 
tent to deceive or materially affects either the acceptance of the risk or the hazard 
assumed by the company; (b) that this proposed insurance shall not take effect 
until this application has been accepted by the company and the policy issued; (c) 
that you will pay for this policy an annual premium of $152.00 as follows: Semi- 
Annually $76.00 Jan. 7th, July 7th, (Answer ‘Yes’ or ‘No’ and if the latter give 
full information) Yes. 

The defendant, called for cross-examination, testified that in the year 1926 he 
was a student in the medical department of the University of Michigan. As such 
he was entitled to treatment by members of the faculty free of charge, except in 
cases of serious illness or operations; that he had some “sinus trouble,” and one 
day after class he consulted the professor, Dr. Furstenburg, about it, and was ad- 
vised to spray his nose, that he probably had a little sinus infection; that he did 
so, and never had a recurrence of the trouble thereafter; that about six months 
later he noticed a numbness in one hand and awkwardness in his dancing, and 
stopped after class and consulted the professor, Dr. Camp, about it, and was 
told to take some static electricity; that he went to an interne who “put some 
static on my right arm and on my leg a little bit * * * and that was the end 
of that. I never went back”; and that there was no recurrence of the numbness 
until after his accident. He was asked: “Your second difficulty was diagnosed 
as hysteria?” and answered: “I asked Doctor Camp—I said ‘That must by hy’ and 
he laughed. I don’t know what Doctor Camp’s diagnosis was at the time.” 

Plaintiff's denial of liability is based on these two occurrences. In support of 
its claim that it should have been informed thereof in defendant’s answer to ques- 
tion 18 above, it relies upon a letter written to the plaintiff's medical director by 
the defendant on October 4, 1930. After stating that he had been informed by 
plaintiff’s claim agent of its denial of liability, based upon the fact that he “had 
an attack of sinusitis several years ago and that I also had an attack of numbness 
and partial loss of control of the extremities,” he said: “The diagnosis in each 
case was right maxillary sinusitis and hysteria, respectively. I made a complete 
recovery in each case and considered myself entirely well, until the onset of the 
present illness last spring.” 

He then discussed at some length the opinion of the physicians, connecting his 
then troubles with these occurrences, copies of which had doubtless been furnished 
him. He further testified that, after his injury in February, 1930, above referred 
to, he again felt an awkwardness in his legs and numbness in his hand; that it 
was followed by marked fatigue: that he consulted a doctor, X-rays were taken, 
and the fracture above referred to was discovered. The doctor testified that he 
“found him suffering from what I interpret as a multiple sclerosis.” He defined 
this as “a disease of the nervous system, the cause of which we do not know,” 
and advised the defendant “to cease work and to rest.” He further testified that 
numbness in the hands and awkwardness in the gait are not necessarily symptoms 
of this trouble, and said that it was sometimes mistakenly diagnosed as _ hysteria, 
and that “there is no settled opinion as to what can cause multiple sclerosis.” 

The testimony of Dr. Camp, the professor whom defendant consulted in 1927, 
was taken by plaintiff by deposition. We quote therefrom: 

“QO. Was he treated privately or in hospital? A. He was treated casually. 

“OQ. What do you mean by casually? A. He was at that time either a senior 
or assistant in the hospital and he came to me complaining that he had some 
numbness in one hand. He was worried and I examined him and decided that he 
did not have any occasion for worry, that it was one of the very frequent cases of 
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the student imagining something might be wrong with him having studied the 
subject and we treated him with some electricity and he was all right. 

“Q. How many times do you recall that you treated him? <A. Just once. He 
was all cured in twenty minutes.” 

Section 12444, 3 Comp. Laws 1929, reads as follows: “The falsity of any 
statement in the application for any policy covered by this chapter shall not bar 
the right to recovery thereunder unless such false statement was made with actual 
intent to deceive or unless it materially affected either the acceptance of the risk 
or the hazard assumed by the insurer.” 

The question here presented is whether defendant’s answer to question 18 was 
made with intent to deceive or materially affected either the acceptance of the risk 
or the hazard assumed by the insurer. The trial court found that it was not made 
with intent to deceive, and we are satisfied that such finding was justified. But 
he found that the answer “was a concealment of the real facts; or at least an omis- 
sion” to state them, and that it “materially affected the hazard assumed by the 
plaintiff, or at least materially affected the acceptance of the risk.” 

{[1, 2] The record clearly discloses that at the time the application was made 
there had been no return of either of the slight ailments with which the defendant 
was suffering at the time he consulted his instructors in 1926 and 1927 and was 
given advice as to treatment. That he was seemingly in perfect health at the time 
he made the application is apparent. 

‘The question presented is whether his ailments when at college were of such 
a nature as imposed upon him the duty to disclose relative to them in his applica- 
tio! In view of the finding of the trial court, we have set forth the evidence re- 
lating to them at some length. In Plumb v. Penn. Mut. Life Ins. Co., 108 Mich. 
94, 65 N. W. 611, it was held (syllabus): “To have been ‘attended by a physician,’ 
or to have ‘consulted one professionally,’ within those terms as used in an applica- 
tion for life insurance, there must have been an attendance or consultation with 
reference to some disease or ailment of a serious character, affecting the person’s 
sound bodily health, and not in relation to a mere temporary indisposition, or an 
ailment trivial in its nature, such as all persons are liable to who are nevertheless 
considered to be in sound health generally.” 

This holding has been cited with approval in Rhode v. Metropolitan Life Ins. 
Co., 129 Mich. 112, 88 N. W. 400; Blumenthal v. Berkshire Life Ins. Co., 134 Mich. 
216, 96 N. W. 17, 104 Am. St. Rep. 604; Bullock v. Mutual Life Ins. Co., 166 
Mich. 240, 131 N. W. 574; and Woodland vy. Liberty Life Ins. Co., 241 Mich. 600, 
217 N. W. 796. The authorities supporting this doctrine will be found collected 
in an annotation in 63 A. L. R. 847. 

Counsel for the plaintiff urges that these were all “actions at law in which 
the court was passing upon instructions to a jury.” That an insurance company 
may evade decision of the question of fact by a jury by seeking cancellation in 
chancery in no way changes the law applicable to the facts presented. The hearing 
here is de novo, and the burden cast upon us of determining whether the ailments 
of the defendant were of a serious character, affecting his sound bodily health, or 
were so trivial as to amount to a mere temporary indisposition. 

We have examined the authorities cited by counsel (Krajewski v. Western & 
Southern Life Ins. Co., 241 Mich. 396, 217 N. W. 62; Mutual Life Ins. Co. v. 
Geleynse, 241 Mich. 659, 217 N. W. 790, 56 A. L. R. 702; Metropolitan Life Ins. 
Co. v. Carter, 252 Mich. 432, 233 N. W. 370, and New York Life Ins. Co. v. 
Bahadurian, 252 Mich. 491, 233 N. W. 390), and have no fault to find with the 
conclusions reached in them on the facts presented. But a careful reading of 
the proof here submitted satisfies us that the omission of the defendant to state 
in the application that he advised with his instructors about his then ailments did 
not avoid this policy. 

The decree entered will be reversed and set aside, with costs to appellant, 


and one may be entered here granting the defendant the relief prayed for in his 
cross-bill. 
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NEW AMSTERDAM CASUALTY CO. v. PERRYMAN. No: 29596. 
Supreme Court of Mississippi, Division A. March 21, 1932. 
140 Southern Reporter 342. 
Syllabus by the Court. 
1. INSURANCE. 

Parties may execute binding insurance contract which, however stringent it 
may be, will be enforced unless opposed to public policy or statute. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE 

Accident policies, using chosen language and apt terms to avoid liability 
under circumstances specified, are construed strictly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Where insured, acting on free advice of family physician whom he met on 
street and questioned concerning remedy for chills, took quinine, but inadvert- 
ently took overdose, paralysis allegedly resulting therefrom held disability caused 
by medical “treatment” within exception in accident policy. 

Policy in question provided that it should not cover disability caused 
directly or indirectly by medical or surgical treatment, except that neces- 
sitated by injuries covered by policy. “Treatment” is defined as act or 
manner of treating; management; handling; usage. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Appeal from Circuit Court, Coahoma County; W. A. Alcorn, Jr., Judge 

Action by George R. Perryman against the New Amsterdam Casualty Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

John W. Crisler, of Clarksdale, for appellant. 

Smith & Cutter and Ed Smith, all of Clarksdale, for appellee. 

McGowseEn, J. 

Perryman, the appellee, sued the New Amsterdam Casualty Company, the 
appellant, on a contract of accident insurance. The policy of insurance was made 
an exhibit to the declaration. A demurrer was interposed thereto and was over- 
ruled by the court, and the case proceeded to trial, resulting in a judgment for 
the amount of the demand, from which appeal is prosecuted by the casualty 
company. 

The contract undertook to insure appellee “against loss resulting solely from 
bodily injuries, effected directly and independently of all other causes, through 
accidental means (excluding suicide, sane or insane, or any attempt thereat, sane 
or insane), as specified in the following schedules, respectively, subject to the 
provisions and limitations hereinafter contained.” There then followed the 
schedule and restrictive clauses of the policy. As a part thereof, under the 
heading “Other Provisions,” appears the following: “(c) This insurance shall 
not cover accident, injury, disability, death or other loss caused directly or in- 
directly by medical or surgical treatment except such as may result directly from 
surgical operations made necessary solely by injuries covered by this Policy and 
performed within ninety days after date of accident.” 

As the facts state a stronger case for appellee than his declaration, we shall 
state plaintiff’s case, and dispose of the case, presented on a construction of 
the contract, on the question of whether or not the insurance company was en- 
titled to a peremptory instruction. 

Perryman met his family physician on the streets of Lula, Miss. and told 
him that he had been taking a chill tonic, but continued to have chills, and asked 
the physician what to do. The physician replied, in effect, that he should take 
thirty grains of quinine that night. By his own negligence, or that of the drug- 
gist, Perryman took sixty grains of quinine during the night, and on the follow- 
ing morning he had difficulty in moving his feet and legs, or in walking. This 
1apidly grew worse until he became totally paralyzed in his limbs and was un- 
questionably in a serious condition, applying for treatment in many places and 
consulting with many physicians. There is no question but that, if the casualty 
company is liable under this contract, Perryman is entitled to recover the amount 
tor which he brought suit. He and his family physician were positive in their 
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testimony that his condition was brought about by the double dose of quinine. 
His family physician based his opinion upon his personal examination and upon 
the fact, known to him, that appellant had an idiosyncrasy for quinine. Many 
physicians testified as experts that the administration of a dose of quinine 
amounting to sixty grains within the given time would not produce this or any 
torm of paralysis of the limbs, and were positive that the quinine did not and 
could not have produced the effect which, it is contended, resulted to the plain- 
tiff herein. 

It is contended by the appellant, casualty company, that the overwhelming 
weight of the evidence was to the effect that the accidental taking of the over- 
dose of quinine did not produce the result, and that it was brought about by 
some other cause. It also contends that, under the provision of section (c), set 
forth at length in this opinion, there is no liability; and that, if it be conceded, 
that the overdose of quinine produced the paralysis, then it was the result directly 
or indirectly of the medical treatment by the appellee’s family physician. 


The declaration alleged that appellee took the quinine in doses “as pre- 
scribed by his physician,” but the physician construed his action in the premises 
as not being a treatment, only a mere casual bit of free advice for which he 
made no charge. The lexicographer defines “treatment” as “the act or manner 
ot treating; management; handling; usage.” 


[1, 2] The precise question to be determined in this case is whether or not 
the physician’s action was medical treatment, and directly or indirectly caused 
the paralytic condition of the appellee. It will be observed that this contract 
between thege parties uses chosen language and apt terms to avoid liability in 
such condition. The parties have a right to make a contract of insurance bind- 
ing upon them, and however stringent they may be, if not opposed to some 
public policy or statute, they will be enforced as written, although such con- 
tracts are construed strictly against the insurer. 


[3-5] In this case we have the following situation: The patient was ill. 
Under the allegations of the declaration the relation of physician was consulted, 
and as in most cases the patient stated his symptoms, thereupon the physician 
prescribed the remedy. From the statement of the patient the physician diag- 
nosed the case, and from the same source be made his prognosis, and therefrom 
he declared the remedy. The court unhesitatingly declares that it takes judicial 
knowledge of the fact that quinine, such as was administered in his case, is 
regarded as a medicine. Every small boy reared in Mississippi at a time when 
malaria was prevalent, and especially in Delta sections, has had the diagnosis, 
prognosis, and treatment. It is a matter of common knowledge that quinine is 
administered for chills. True it is, that in this case the physician and the 
patient waived an examination by the former, and he acted upon the symptoms 
declared by the patient. That is not unusual. Under the language of the policy 
certainly this result was produced indirectly, if not directly, by the treatment of 
the physician, unless we shall declare that the physicians of this state who pre- 
scribe quinine for patients are not giving them treatment within the meaning 
of this contract. The concurring cause in bringing about the result was the 
prescription by the physician, together with the actual taking of an overdose 
of that prescription. Certainly the fact that no fee was charged in a particular 
case by the family physician did not and could not alter the situation. Nor was 
this a stronger case against the insured in the matter of the strict form of the 
contract entered into than any case presented to us in the briefs by diligent 
counsel. The usual language with reference to this exception is “except death 
or disability caused wholly or in part from medical or surgical treatment.” It 
.has been held that under such an exception the insurer was not liable where 
death vas caused by an overdose of opium prescribed by a physician in proper 
doses Cooley's Briefs on Insurance, Vol. 6, p. 5309; Couch’s Cyc. of Insurance 
Law. “Tol. 6, (1930) § 1250. The above rule is supported by the cases of Bayless 
v. Travellers’ Ins. Co.. 2 Fed. Cas., page 1077, No. 1138 reported from the Cir. 
Court of the Eastern District of N. Y.; and Westmoreland v. Preferred Acc. Ins. 
Co., 75 F. 244, 246, from the Cir. Court of Ga., in which the exception was in 
these words: “Death * * * resulting, either directly or indirectly, wholly or in 
part, from * * * medical or surgical treatment.” In the latter case chloroform 
administered by an attexdant to a patient caused him to suffocate and die. 
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The appellee relies upon and cites one case in point, Modern Woodmen of 
America v. Miles, 178 Ind. 105, 97 N. E. 1009, 1010, in which case the physician 
gave the insured some tablets for a headache, for which he charged 15 cents, and 
which were sought by the patient. The court there held that the physician did 
not render treatment to the patient and did not “manage in the application of 
remedies,’ and that the patient did not consult the physician. Whatever may 
have influenced the Indiana court to this conclusion is not clear to us and is 
not controlling with us in its reasoning, for we are of opinion that the malady 
or accident in this case was the direct or indirect result of a treatment by a 
physician administered to his patient. At the instance of the patient the physi- 
cian prescribed orally, and the medicine was administered to cure or alleviate 
disease, and the casualty company contracted that it would not be liable for 
such action. 

Under the terms of this policy, construed fairly, and under the rules an- 
nounced by this court, there was no liability, and the case will be reversed and 
a judgment entered here for the appellant. 

Reversed, and judgment here for the appellant. 


CAINE v. PHYSICIANS’ INDEMNITY CO. OF AMERICA. No. 21695. 
St. Louis Court of Appeals. Missouri. Feb. 2, 1932. 
45 Southwestern Reporter (2d) 904. 
1. INSURANCE. 


Policy without provision that default in payment of assessments would work 
forfeiture continued in force notwithstanding nonpayment of assessments. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

4. INSURANCE. 

In suit on accident and health policy, plaintiff's instruction purporting to 
cover entire case held not erroneous as being based on wrong scale of accident 
benefits. 

Instruction was predicated upon idea that, under provision of health 
and accident policy dealing with accident benefits for loss of time on ac- 
count of injury which wholly disabled him from performing all duties 
incident to his occupation, insured was entitled to $100 per month for the 
first 52 consecutive weeks, and, under subsequent provision dealing with 
permanent disability benefits, insured’s disability having continued beyond 
the first 52 consecutive weeks, insured was entitled to receive $25 per 
month; his particular disability being one that was bound to continue per- 
manently. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

5. INSURANCE. 

Where several provisions in policy are ambiguous and antagonistic to each 
other, provisions first expressed will govern those following. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. INSURANCE. 

In resolving ambiguity in policy, constructions mest favorable and giving 
greater indemnity to insured will prevail. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. INSURANCE. 

Provision regarding “accident benefits” and “permanent disability benefits” in 
health and accident policy held to control subsequent specific provision covering , 
injury resulting in blindness. 

Provisions regarding accident benefits providing $100 per month for 
total disability for period not exceeding 52 weeks and provision regarding 
permanent disability providing for payment of $25 per month for duration 
of injury beyond period of 52 weeks controlled over subsequent specific 
provision limiting indemnity for total loss of eyesight in sum of $1,000, 
since, if provisions were to be regarded as ambiguous and antagonistic to 
each other, first was to govern rather than that which followed, and 
insured being entitled to construction most favorable to him and providing 
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him the greater indemnity so long as language of policy warranted that 

construction. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

8. INSURANCE. 

Insured’s membership application made part of insurance contract held ad- 
missible to show that change of occupation forfeited policy, notwithstanding pro- 
vision that no statement of insured, not incorporated in certificate, should void 
policy. 

(For other cases, see Insurance, Dec. Dig. § 654[2].) 


10. INSURANCE. 

General term “worker” following specific term “wrecker” as employed in acci- 
dent policy relating to increasing risk by engaging in hazardous occupation held 
restricted in its meaning to work of like kind, as is covered by particular term. 


(For other cases, see Insurance, Dec. Dig. § 339.) 


Appeal from St. Louis Circuit Court; M. Hartmann, Judge. 

“Not to be officially published.” 

Action by John E. Caine against the Physicians’ Indemnity Company of 
America (Joseph B. Thompson, receiver). From a judgment for plaintiff, defend- 
ant appeals. 

Affirmed. 

Jesse W. Barrett and Ellison A. Poulton, both of St. Louis, for appellant. 

Martin Farrow and Charles A. Lich, both of St. Louis, for respondent. 

BENNICK, C. 

This is an action upon a policy of health and accident insurance, which was 
issued on August 7, 1925, by defendant, Physicians’ Indemnity Company of 
America, to plaintiff, John E. Caine. 

The policy provided that, in consideration of the statements and agreements 
contained in the application for membership, which was made a material part of 
the contract, and the payment of the membership fee of $2, and the further 
payment of assessments which the board of directors should levy to keep the 
certificate of membership in force, the company accepted plaintiff as a member; 
his occupation being that of hodcarrier, with duties as described in the application. 

Then followed the agreement of the company to pay certain sickness and 
accident benefits, subject to such conditions, limitations, and exceptions as were 
thereinafter set out; the portions of the policy relating thereto, and material to 
the issues decisive of the case, being as follows: 

“Accident Benefits. 

“Paragraph (1) For loss of time on account of bodily injuries sustained by 
the member, while in good standing, by external, violent, and accidental means, 
and which shall, wholly disable the member from performing all duties pertaining 
to his occupation, for the period of such disability, not exceeding fifty-two con- 
secutive weeks, at the rate of One Hundred Dollars ($100.00) per month, for 
the number of consecutive days so disabled. 

“Paragraph (5) Or, if such injuries, sustained under the conditions described 
in Pargaraphs one and two hereof, shall, independently of all other causes, neces- 
sitate, within ninety days from the date of the accident, the amputation of both 
hands at or above the wrist, or result in the total and irrecoverable loss of the 
sight of both eyes, the member shall be paid the sum of One Thousand Dollars 
($1,000.00) . 

“Paragraph (8) The Company shall not be liable for weekly indemnity nor 
for permanent disability indemnity on account of an accidental injury by reason 
of which claim is made under Paragraphs three, four, five, six and seven of this 
certificate, nor shall the liability in any case extend to more than one loss pro- 
vided in this certificate on account of any one accident to the member.” 

“Permanent Disability Benefits. 

“Paragraph (1) If the member becomes totally and permanently disabled so 
as to be entitled to indemnities specified under Paragraph one of either Sickness 
benefits or Accident benefits, and should such disability continue beyond the period 
of fifty-two consecutive weeks, the Company will pay to the member the sum of 
Twenty-Five Dollars ($25.00) per month as long as such total disability exists.” 
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Of the general agreements contained in the policy, the only provisions which 

have any bearing upon the issues involved on this appeal are the following: 
“General Agreements. 

“Paragraph (1) The applicant must be in sound health when this policy is 
delivered, and no liability is assumed by the company prior to delivery. The 
falsity of any statement in the application for this certificate materially affecting 
either the acceptance of the risk, or the hazard hereunder, or made with intent 
to deceive, shall bar all right to recovery under this certificate. 

“Paragraph (2) Except within the contestable period of two years, the 
Company will have no right to cancel the Insurance herein granted except for 
fraud on the part of a member or other person through his procurement or 
arrangement, in order to obtain any benefits by reason of his membership, or for 
non-payment of assessments.” 

“Paragraph (5) This certificate, with the original application for insurance 
and such other papers as may be attached hereto or endorsed hereon, shall con- 
stitute the entire contract of insurance. 

“Paragraph (6) No statement made by the member, not incorporated in or 
endorsed on this certificate, shall void the same or be used in evidence, and no 
provisions of the charter, constitution or by-laws shall be used in defense of 
any claims under this certificate unless such provision is incorporated in full 
herein.” 

Plaintiff, at the solicitation of an agent for defendant company, applied for 
the policy about a week prior to the date of its issuance, and, when he was asked 
what his occupation was, he handed the agent his union card, which showed his 
occupation to be “hodcarrier, concreting and labor work and general building.” 
Plaintiff testified that he worked as a hodcarrier except when he could obtain 
no such employment, that at such times he performed common labor, and that the 
general character of his work did not change from 1925, when he obtained the 
policy, to 1926, when his injury was received. 

The assessments called for by the policy consisted of monthly dues of $3, 
and plaintiff was furnished a card, on which it seems that the company’s receipt 
for payment was supposed to appear. However, there were occasions when the 
receipt was given him on a separate slip, but in each instance it was signed by the 
agent who received the money. Plaintiff testified that upon only one occasion did 
he go to the company’s office to pay his assessment, that all other payments were 
made when the agent came to collect them, and that, if he himself happened to 
be away from home when the agent called, his wife would make the payments 
for him. It was further shown that, though the 7th of each month was the due 
date for the payment of assessments, or at least it so appeared from defendant’s 
evidence, payments at a later date were always accepted and credited by whoever 
chanced to be the company’s agent at the time. 

That plaintiff’s insurance was paid up until December 7, 1926, is not disputed, 
but the assessment due on that date was allowed to go unpaid until December 
23d. Meanwhile, on December 9th, plaintiff sustained the injury for which he 
seeks in this action to recover the benefits provided by the policy. He was engaged 
in cleaning a concrete floor in a building which was being erected at Garrison 
and Laclede avenues, in the city of St. Louis, when in some unexplained manner 
a nail was caused to fly up and pierce his right eyeball. Previously plaintiff had 
had but slight vision in his left eye, and, following the injury of December 9th, 
permanent and total blindness in both eyes resulted. 


Plaintiff's evidence was that, on the date of his accident, one Clifton, the 
superintendent of agents for defendant, called at his home to see him, and found 
him confined to his bed with the injured eye, that he told Clifton that his monthly 
assessment had fallen due on the 7th, and that he desired to pay it, and that he 
tendered Clifton a $10 bill, but the latter, not having the correct change, said: 
“That's all right Mr. Caine; don’t worry; I will send the agent around.” On 
December 23d the agent did call at plaintiff's home, and received from the nurse 
who was in attendance the assessment of $3, for which he handed her in return 
the company’s receipt in the usual form, showing payment from December 7, 
1926, to January 7, 1927. This transaction with the agent also occurred in the 
room where plaintiff was bedfast, with a bandage over his eyes; and it appears 
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that it was necessary for the matter of payment to be handled by the nurse, in 
view of the fact that plaintiff's wife had died about a month previously. 

A day or so after plaintiff's injury was received, he turned in a preliminary 
claim, and on December 23d he submitted his own and attending physicians’ state- 
ments on forms prepared and furnished by the company. 

For the defendant, Clifton, its superintendent of agents, denied that he called 
upon plaintiff on December 9th, the day of his accident, as plaintiff and the 
nurse had both testified, though he admitted that the December assessment was 
paid on the 23d of the month, and that the claim sheets reached his desk on the 
morning of December 24th, from which he insisted that he received his first notice 
of the injury. 

Hedden, the agent, admitted receiving the payment from plaintiff's nurse on 
December 23d, but he denied that he knew at the time that plaintiff had been 
injured, or that he saw plaintiff on that occasion, or that he had any conversation 
with the nurse in regard to plaintiff’s injury. However, the testimony of the 
nurse was that the agent conversed with plaintiff on that occasion and told him 
that he was sorry to learn that he had been hurt. 

Other evidence for the defendant was that the occupation of hodcarrier was 
classified as E, and considered nonhazardous, while that of common laborer was 
classified as X, and was regarded as hazardous. While the record itself does 
not so show, it seems that such classifications appeared in a Conference Manual 
which was published by the company, but which was not introduced in evidence. 

Plaintiff’s petition alleged the issuance and delivery of the policy, the sus- 
tention of the injury while the policy was in full force and effect, and defend- 
ant’s subsequent refusal to pay. 

Defendant’s answer covers eighteen pages in the printed abstract, and it 
will suffice to say of it that, of all the defenses attempted to be pleaded therein, 
the only ones that were in any manner relied upon at the trial, or that are in any 
wise involved on this appeal, were that plaintiff had failed to pay an assessment 
due prior to the accident, which caused the policy or certificate to lapse and 
become forfeited; that plaintiff, after the issuance of the certificate or policy in 
question, without defendant’s knowledge or consent, changed his occupation from 
hodcarrier to common laborer, which, by the terms of the contract of insur- 
ance, caused said certificate or policy to become forfeited; that after the acci- 
dent, without disclosing the same to defendant, and without defendant’s knowl- 
cdge thereof, plaintiff paid, and defendant received, an assessment payment; and 
that such payment was void and of no effect by reason of plaintiff’s fraudulent 
jailure to have disclosed the fact of the accident, and defendant's lack of knowl- 
edge of the same. 

Tried to a jury, a verdict was returned in favor of plaintiff, and against 
defendant, in the sum of $7,170; and, from the judgment rendered in conform- 
ity therewith, the defendant has duly perfected its appeal to this court. 


For its first assignment of error, defendant makes the point that plaintiff's 
instruction No. 1 was erroneous, in that it omitted any reference to the question 
of the lapse and forfeiture of the policy due to plaintiff's failure to have paid 
his assessment on December 7, 1926, which was the last due date prior to the 
time of his injury. Defendant argues that this was a vital and principal issue 
in the case, and that the situation should therefore be regarded as falling within 
the rule that the giving of an instruction purporting to cover the whole case 
and direct a verdict, but omitting an element prerequisite to the plaintiff’s right 
to recover. is reversible error. 

[1-3] The trouble with defendant’s argument is that- there was really no 
ssue of lapse or forfeiture in the case. It is true that the evidence showed the 
7th of each month to be the due date for the payment of the assessments which 
were levied, but there is no a word in the record to indicate that the failure of 
the insured to pay his assessment on or before that date would work a forfeiture 
of his policy. Certainly the policy itself did not so provide, and, in the absence 

f a provision to that effect, the insurance must be held to have continued in 
force notwithstanding such nonpayment. Keeton v. National Union (Mo. App.) 
182 S. W. 798. Indeed, defendant’s theory in the lower court, as shown by the 
language of its requested instruction C, was that a forfeiture was only to be 
accomplished by some affirmative action on the part of the company in that 
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respect. It must adhere to that theory in this court; and, no evidence having 
been adduced to show that a forfeiture was declared, and the policy having pro- 
vided for no such eventuality, there was no such issue to have been submitted 
to the jury, and consequently no claim of error may be predicated upon the 
failure of plaintiff's instruction No. 1 to have required a finding upon that 
question. 

[4] While upon the subject of the same instruction, defendant argues that 
it contemplated the recovery by plaintiff of the wrong scale of accident benefits. 
Suffice to say that plaintiff claims under paragraph 1 of that portion of the 
policy dealing with “accident benefits,” and paragraph 1 of the portion dealing 
with “permanent disability benefits,” all of which we have heretofore quoted 
in the course of our statement of the facts. In other words, his instruction was 
predicated upon the idea that under the former provision, for loss of time on 
account of his injury which wholly disabled him from performing all duties per- 
taining to his occupation, he was entitled to receive $100 a month for the first 
fifty-two consecutive weeks; and that under the latter provision, his disability 
having continued beyond the first year, he was entitled to receive $25 a month 
for life, his particular disability being one that was bound to continue perman- 
ently. And we may say in passing that we have calculated what the sum total 
of his benefits should be under that theory of recovery, and in the light of his 
probable life expectancy, and we find that the sum allowed by the jury was only 
a matter of a few dollars less than the maximum amount that he might have 
claimed. : 

Defendant insists, however, that paragraph 5 of that portion of the policy 
dealing with “accident benefits” should control the case; such paragraph provid- 
ing that, if the injuries sustained under the conditions described in paragraph 
1 should, independently of all other causes, result in the total and irrecoverable 
loss of the sight of both eyes, the member should be paid the sum of $1,000. In 
other words, defendant regards such paragraph as a limitation upon paragraph 
1 of “accident benefits,” and paragraph 1 of “permanent disability benefits,” and 
argues that, as a specific provision covering the very injury which plaintiff has 
sustained, it should be held to govern the general provisions of the policy. 

As to this, plaintiff counters with the idea that the policy gave him the 
choice of indemnity for total disability or for specific loss, though under para- 
graph 8 of that portion of the policy having to do with “accident benefits” he 
could not claim both; that, if the policy is to be so interpreted, there is no 
ambiguity about it; that if, on the other hand, it is to be regarded as ambiguous, 
tke total and partial disability provisions which are first expressed therein will 
govern and take precedence over the specific provisions which follow them; and 
that, in resolving whatever ambiguity may be said to exist in the policy, the 
construction most favorable and giving the greater indemnity to the insured 
will prevail. 

[5-7] We think the construction for which plaintiff argues is the correct 
one. Looking at the policy as a whole, it is quite obvious that it is founded 
upon the underlying principle of indemnity for loss of time as a result of injury. 
It will be observed that the indemnity to be paid for loss of time appears first 
among the benefits, and then is followed by the provision relating to the in- 
demnity to be paid for specific losses. If those several provisions be regarded 
as ambiguous and antagonistic to each other, the rule is, just as plaintiff insists, 
that the first is to govern, rather than that which follows. Moreover, he is 
equally entitled to the construction most favorable to him, and providing him 
the greater indemnity, so long as the language of the contract fairly warrants 
that construction. Under plaintiff’s construction of the policy he is entitled to 
receive at least the sum of $7,170 sued for, but under defendant’s construction 
he would be held to a recovery of only $1,000. Consequently, the policy being 
iegitimately subject to the construction which plaintiff has put upon it, no fault 
is to be found with the schedule of benefits upon which the instruction is predi- 
cated, and defendant’s argument to the contrary stands for disapproval. Le- 
maitre y. National Casualty Co., 195 Mo. App. 599, 186 S. W. 964. 

Next defendant claims error in the exclusion from evidence of plaintiff's 
written application for membership. It argues that, by the express terms of the 
certificate or policy, the application was made a part of the entire contract of 
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insurance, and that, had the application been received in evidence, showing 
plaintiff's agreement to forfeit his membership if he should engage in any occu- 
pation not included within classes AA to E of the Conference Manual, the court 
would have been required to have sustained the demurrer to the evidence, in 
view of defendant’s uncontradicted testimony that common labor was classed as 
X, and did not fall within classes AA to E of the manual. 


Of course the court would not have been required to have taken the case 
from the jury, even if the application had been received in evidence, for, under 
plaintiff’s testimony, not only was defendant to be charged at all times with 
knowledge of plaintiff's occupation, and not only did it appear that there was 
no change of occupation, but, apart from all such considerations, there was 
nothing conclusive about the character of the evidence which defendant adduced 
upon that issue. 


[8] We are inclined to the view, however, that the application of plaintiff 
for membership was a proper subject for admission in evidence as a basis for 
the defense which the company was attempting to assert. It is true, as plain- 
iff suggests, that paragraph 6 of the “general agreements” provided that no 
statement made by the insured, not incorporated or indorsed on the certificate, 
should void the same or be used in evidence, but it by no means follows that 
such provision was a bar to the use of the application in evidence, or served 
to warrant the court’s exclusion of it. We say this for the reason that the pro- 
vision requiring the incorporation in the policy of the statement of the insured 
as a condition precedent to its use in evidence against him was sufficiently com- 
plied with by the plainly expressed language of the policy that the application 
was made a material part thereof, and, taken along with the policy, should con- 
stitute the entire contract of insurance. Simpson v. Metropolitan Life Insur- 
ance Co. (Mo. App.) 282 S. W. 454. 


[9] But notwithstanding all this, in our view of the case the exclusion of 
the application is not to be regarded as having been prejudicial to the rights of the 
defendant so as to require a reversal of the judgment, in that the record does 
not bear out defendant’s contention that plaintiff had changed his occupation 
to a hazardous one, which might have called for a forfeiture of his membership. 


[10] Defendant now attempts to take the position that all common labor 
fell within classification X, and was to be regarded as hazardous, but such an 
argument is wholly unreasonable on its face. However, apart from this, we 
need look no further than to defendant’s answer, its evidence as a whole, and 
its requested instruction A, to determine the fallacy of its present contention. 
There it appears that the hazardous occupation which was covered by classifica- 
tion X was really that of “wrecker or laborer” or “building wrecker and laborer,” 
from which we obtain a more plausible view of the situation, since there would 
be ample reason for defendant to exclude those engaged in the dangerous work 
of wrecking buildings from the fold of its membership. Such undoubtedly was 
defendant’s intent in the preparation of its manual, and certainly it is the legal 
effect to be ascribed to it, since the general term “laborer” following the spe- 
cific term “wrecker,” as both are employed in the classification, must be re- 
stricted in its meaning to work of like kind and character as is covered by the 
particular term. Cades v. Mosberger Lumber Co. (Mo. App.) 291 S. W. 178. 
But plaintiff was not engaged in any work of that nature at the time he was 
injured, as our statement of the facts has already disclosed. Consequently we 
hold that, as the point is presented to us, and in the light of the theory adopted 
ny defendant in its answer and requested instruction A, by both of which it is 
bound, there was no prejudice done it by the refusal of the court to admit the 
application in evidence, and a reversal of the judgment would be unwarranted 
in that account. 


[11] Finally, defendant assigns error to the refusal of its requested instruc- 
tions C and F. While there may have been other good and substantial reasons 
for the unwillingness of the court to have given these instructions, it is enough 
io say that both of them contained the hypothesis that defendant. on December 
8. 1926 declared a forfeiture of the policy for the nonpayment of the assessment, 
of which fact there was no evidence, as we have already shown. This alone is 
sufficient to make the claim of error groundless, for the refusal of an instruc- 
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tion is never to be regarded as error unless it was correct in all respects. Rober- 
son v. Loose-Wiles Biscuit Co. (Mo. App.) 285 S. W. 127. 

Finding no error materially affecting the merits of the action, or prejudicial 
to defendant’s rights, the judgment rendered by the circuit court should be af- 
firmed. The commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Haid, P. J., and Becker and Nipper, JJ., concur. 


JENNINGS v. NATIONAL LIFE & ACCIDENT INS. CO. No. 17347. 
Kansas City Court of Appeals. Missouri. Feb. 1, 1932. 
46 Southern Reporter 226. 
1. INSURANCE. 


Whether eye injury from object which struck insured’s eye while holding 
being soldered by blowpipe was “effected accidentally,” authorizing recovery on ac 
cident policy, and amount of recovery, held for jury, under evidence. 

Evidence disclosed that, while insured was holding a coffeepot and 
handle in place so that another man might apply a blow torch and solder 

to a broken part, some substance struck insured in the left eye, and that 

insured was totally disabled from following his vocation as musician from 

the time of the injury, that the disability would continue on account of the 
loss of the sight of his eye, and that the policy provided for payment on 
account of total or partial loss of time. 

(For other cases, see Insurance, Dec. Dig. § 668[11, 13].) 

5. INSURANCE. 

Instruction authorizing recovery for insurer’s vexatious refusal to pay held 
unauthorized by evidence. 

Evidence showed that prior to suit insurer had no notice that insured 

claimed that he had lost the sight of his eye, as he claimed in the suit, 

and his claim theretofore filed with the company indicated merely a de- 
mand for loss of time on account of infection of the eye, and moreover 

it appeared that insurer had reasonable ground upon which to defend the 

alleged cause of action because of misrepresentations made by insured in 

his application. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

6. INSURANCE. 

Whether insurer’s defense and refusal to pay is vexatious must be determined 
in view of facts existing at date of suit. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Pettis County; Dimmitt Hoffman, Judge. 

Suit by Daniel Jennings against the National Life & Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Jones & Wesner, of Sedalia, for appellant. 

Shain & Shain and Henry Salveter, all of Sedalia, for respondent. 

Boyer, C. 

This is an appeal from a judgment in favor of plaintiff in a suit on an acci- 
dent and health policy. 

The points made are (1) the court erred in refusing to give defendant’s per- 
emptory instruction at the close of all the evidence; (2) the court erred in exclud- 
ing testimony; (3) the court erred in giving instructions at the instance of plain- 
tiff; and (4) the verdict is excessive. We will state the facts in conjunction with 
a discussion of the points, and first direct our attention to the question as to 
whether a demurrer to the evidence should have been sustained. 

Plaintiff suffered an injury to his left eye, and appellant insists that under the 
evidence the injury was not “effected accidentally,” but was the consequence of 
plaintiff’s voluntary act in holding a coffeepot to be welded by the use of an 
acetylene torch, and “there is no evidence of a slip or mishap by the operator of 
the torch or respondent in the act of applying said torch or holding said coffeepoc 
which caused a piece of metal to strike respondent’s eye.” The record discloses 
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that plaintiff was injured in the following manner: Men were in the street in 
front of plaintiff’s house engaged in the work of laying a pipe line. One of the 
men was using an acetylene torch or blowpipe which was employed to solder the 
pipe. The handle of plaintiff’s coffeepot was broken, and he desired to have it 
mended, and came out upon the street on his way to a shop for that purpose, but 
instead of going to the shop he asked the man in the street, who was using the 
blowpipe, if he could mend it. The man said “Yes,” and requested plaintiff to 
hold the handle and coffeepot in position while the torch was applied. Plaintiff 
held the coffeepot and the handle in place, and the man proceeded to apply the 
torch and solder to the broken part. During this process some substance, des- 
cribed by plaintiff as a piece of steel or some other metal, struck plaintiff in the 
left eye. He dropped the coffeepot and ran into his house holding his eye; it was 
causing him severe pain. There were some men there who after a time turned 
back the lid of his eye and with a silk handkerchief removed a piece of metal 
therefrom. 

[1] It is insisted that the injury was the result of ordinary means voluntarily 
employed, and that the record is barren of any evidence showing that, while the 
torch was being applied, anything unforeseen or unusual intervened which caused 
a spark or piece of metal to strike plaintiff’s eye, and that it can very well be said 
that the injury was the natural and probable consequence of what was done. It 
appears to be the trend of the argument of appellant that there was nothing un- 
usual, unforeseen. unexpected, or unintended which occurred in the process of 
mending the article, but that it was done as intended, and therefore, the injury 
which resulted to plaintiff was not “effected accidentally.” It is urged that the 
case falls within the rule applied in Caldwell v. Travelers’ Ins. Co., 305 Mo. 619, 
267 S. W. 907, 39 A. L. R. 56, and other cases following it. We think the position 
of appellant on this point is untenable and that the rule applied in the Caldwell 
Case does not fit the facts and issues in the case at bar. The act of mending the 
coffeepot was voluntary and intentional, but the thing which caused the injury, 
that is, a flying spark or piece of metal striking plaintiff in the eye, accompanied 
the act and was wholly unexpected, unintended, and unforeseen and properly falls 
within the category of things accidental. It could properly be said and found 
that the injury was “effected accidentally” on account of mischance, slip, or mis- 
hap which occurred during the performance of the act itself. There is no room, 
therefore, in this case for the application of the rule applied in the Caldwell Case, 
supra. 

In the present case the terms of the policy provide that the company “does 
hereby insure Daniel Jennings, herein called the insured, as a musician, * * * 
against loss of life, limb, limbs, sight, or speech and hearing, resulting directly and 
independently of all other causes for a bodily injury which is sustained while this 
policy is in force and which is effected accidentally (excluding suicide, sane or 
insane), herein called ‘such injury’ in the initial principal sum of three hundred 
dollars; and against loss of time resulting either from ‘such injury’ and beginning 
within thirty days from date of accident or from sickness * * * in the sum of ten 
dollars per week, herein called the weekly indemnity.” Indemnity for the loss of 
the sight of one eye was to be one-half of the principal sum. Provision is made 
for payment on account of total or partial loss of time according to the following 
sections : ‘ 

“Section B. The company will pay indemnity at the rate of the weekly in- 
demnity for each whole day, not exceeding two years, that the insured is wholly 
disabled and prevented solely by such injury from performing any and every 
duty pertaining to his business or occupation and is not engaged in or performing 
the duties of any other business or occupation and is under the regular treatment 
of a licensed physician.” 

“Section C. The company will pay indemnity at the rate of one-half of the 
weekly indemnity for each whole day, not exceeding six months, that the insured 
is partially disabled and prevented solely by such injury from performing impor- 
tant daily duties essential to his business or occupation and is under the regular 
treatment of a licensed physician.” 

_ Plaintiff’s evidence is to the effect that he was totally disabled from following 
his vocation as musician from the time of his injury, August 29, 1930, and that 
said disability would continue on account of loss of the sight of his eye. It is 
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admitted that the policy was in effect at the time of the injury, and under the evi- 
dence most favorable to plaintiff it was competent for the jury to determine un- 
der proper instructions whether plaintiff in fact sustained an injury “effected acci- 
dentally” and the amount which he should recover for said injury and for loss of 
time occasioned thereby. The demurrer was properly overruled. Cameron y. 
Mass. Protective Ass’n, 220 Mo. App. 780, 786, 275 S. W. 988; Curry v. Fed. Life 
Ins. Co., 221 Mo. App. 626, 629, 287 S. W. 1053. 

[2] It is next insisted, that the court erred in excluding the testimony of 
plaintiff’s attending physician, on objection of the plaintiff. The correctness of 
the ruling turns on the question as to whether plaintiff waived the privilege to 
object to the testimony of the doctor. Plaintiff alleges in the petition that he 
visited an eye specialist and was treated for his injury once a week, and “that 
said eye specialist has informed plaintiff that the sight of said eye is a practical 
total loss for life.” Counsel for plaintiff, in the opening statement, made repeated 
reference to the treatment of plaintiff by the doctor, and to reports compiled by 
the doctor stating the kind, character, and extent of plaintiff’s injury which were 
on different occasions sent to the company, and that plaintiff was “informed by 
the doctor the eye was a total loss to light and dark and since then he has lost 
complete sight.” Plaintiff testified that he had a “cataract on my left eye and 
it has gone out on me”; that he went to Dr. Love immediately after his injury, 
who continued treatment thereof until November 27, for a period of three 
months; that during the term of the treatment he took blanks to the doctor to 
fill up; these were sent to the company. To sustain his case, plaintiff put in 
evidence, over the objection of defendant, various reports of the doctor which 
made reference to the nature of his injury, and the result of examination and 
diagnosis. Among questions to be answered, and which were answered in these 
reports, were the following: “Name of patient? Residence? Date of first visit? 
What diseases has patient now? Has patient any chronic disease? Any specific 
disease? Is patient now necessarily confined to house or apartment by sickness? 
Give date of your last professional service to patient? Describe injury? Is there 
external evidence? Is disability now total or partial? Are you filling claim blanks 
of other companies for this patient?” 

Dr. Love was called as a witness by defendant and testified without objection 
that his specialty in practice included the eye; that he had treated the plaintiff’s 
left eye since August and had made an examination at the time. When asked to 
state what he found wrong with the eye, objection was made and sustained. De- 
fendant offered to prove by the witness that at the time he made the examination 
on August 29, 1930, the date of the accident, he then found a well-developed cata- 
ract in the left eye of the plaintiff, and that he was afflicted with condition 
known as iritis of the left eye. An objection to the offer was sustained. The 
doctor further testified that he signed the reports which had been offered in 
evidence. He was asked about the correctness of the answers made to questions 
contained in the reports, and was not permitted to answer the questions on ob- 
jection to the plaintiff, and was prohibited from testifying about the contents of 


reports made by him which had already been introduced in evidence and read 
to the jury. 


In view of the foregoing, we think that plaintiff waived the privilege of ob- 
jecting to the testimony of his physician. Evidently, plaintiff cannot be permitted 
to profit by the alleged and proved statements of his physician concerning the na- 
ture and character of his ailment, and at the same time object to the testimony of 
the physician upon the same subjects. Plaintiff waived the privilege of secrecy 
between himself and his doctor by testifying to statements made to him by the 
physician, and by placing in evidence the hearsay testimony of the doctor con- 
tained in his written reports specifying the ailment with which plaintiff was 
afflicted at stated times. In common fairness to defendant the court should have 
either excluded all testimony of facts offered by plaintiff purporting to come 
from the doctor, or should have permitted the doctor to testify. The privilege 
extended to a patient is intended to protect him in his confidential relationship as 
a shield of secrecy, and was never intended to be used as a weapon of offense or 
as a means of suppressing the truth, especially when the patient himself purports 
to reveal the communications said to be under the protection of the shield. Cases 
illustrative of the point and which sustain the ruling are collected and reviewed 
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in Epstein v. Penn. Railroad Co., 250 Mo. 1, 19 et seq., 156 S. W. 699, 48 L. R. 
A. (N. §.) 394, Ann. Cas. 1915A, 423; Ryan v. Met. Life Ins. Co. (Mo. App.) 30 


ee 190, 194; Blankenbaker v. St. Louis & S. F. Ry. Co. (Mo. Sup.) 187 
S. W. ; 


[3, 4] The instructions complained of are numbered 1, 2, and 3. Instruction 
| purports to cover the case and directs a verdict and provides in part that, if 
the jury found and believed from the evidence “that the plaintiff as the result 
of an accident alone has suffered injury resulting in the loss of an eye and made 
due proofs to defendant and gave defendant due notice under the policy, then 
your finding must be for the plaintiff in such an amount, if any, as you find 
and believe from the evidence is due him for the loss of the sight of his eye, if 
any, and in the further sum as you find is due for loss of time on account of 
said injury, if any, and loss of said eye, if lost.” 


It is said that the instruction is erroneous because it omits any reference to 
the pleaded defense of misrepresentation. There is no reference to such defense, 
but we find that the omission is cured by defendant’s instruction which fully 
covered the subject. State ex rel. Ins. Co. v. Cox, 307 Mo. 194, 270 S. W. 113. 
However, it is correctly asserted that the instruction is erroneous because it 
contains an assumption of the loss of time on account of the injury and does 
not require the jury to find that plaintiff did lose time under the conditions upon 
which indemnity was agreed to be paid. These conditions are set forth in section 
B and section C quoted above. Under section B the condition is “that the insured 
is wholly disabled and prevented solely by such injury from performing any and 
every duty pertaining to his business or occupation and is not engaged in or 
performing the duties of any other business or occupation and is under the 
regular treatment of a licensed physician.” Section C provides for partial loss of 
time only on condition “that the insured is partially disabled and prevented solely 
by such injury from performing important daily duties essential to his business 
or occupation and is under the regular treatment of a licensed physician.” Further, 
by the terms of the policy, the loss to be compensable must be one “resulting 
directly and independently of all other causes for a bodily injury which is sus- 
tained while this policy is in force and which is effected accidentally.” It is 
evident that the instruction does not require a sufficient finding to authorize a 
verdict and that it should conform to the conditions of the contract. 


Instruction 2 in its present form is not approved. If the subject-matter is 
again submitted to the jury, the instruction should be redrawn so there will be 
no doubt as to what the jury must find in order for plaintiff to avoid the effect 
of a misrepresentation. In its present form the instruction might justify the jury 
in excusing a misrepresentation upon a finding alone that is contributed to “said 
accident.” 

[5, 6] Instruction No. 3 authorized recovery for vexatious refusal to pay, 
and the verdict of the jury included an award of $100 for attorneys’ fee. Under 
the facts in this case, it does not appear that such instruction was authorized 
because prior to suit defendant had no notice that plaintiff claimed that he had 
lost the sight of his eye, and his claim theretofore filed with the company in- 
dicated merely a demand for loss of time on account of an infection of the 
eye. Whether the defense and refusal to pay is vexatious must be determined in 
view of the facts existing at the date of suit. It also appears from the facts of 
record that defendant had reasonable grounds upon which to defend the alleged 
cause of action because plaintiff claimed to have lost the sight of his eye on 
account of an injury sustained August 29, 1930, and the evidence discloses that 
the plaintiff on different occasions prior to said alleged injury had received treat- 
ment for the same eye, contrary to statements made by him in his application. 
Under the circumstances, defendant should not be penalized for making the 
reasonable defense of misrepresentation. 


There is a belated attack directed at the sufficiency of the petition. Under 
the circumstances we do not find the complaint justified. The petition was sufficient 
to notify defendant of the cause of action which it was called upon to defend, 
and apparently no objection was made thereto until after verdict. Unfortunately 
we are deprived of the benefit of a brief on behalf of respondent. 
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The errors which have been noted require that the judgment be reversed and 
the case remanded. The commissioner so recommends. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Boyer, C., is adopted as the opinion of the. court 

The judgment is reversed, and the case remanded. 

All concur. 


WOLLUMS v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. No. 17293. 
Kansas City Court of Appeals. Missouri. Dec. 7, 1931. 

Rehearing Denied Jan. 11, 1932. 

46 Southwestern Reporter (2d) 259. 

1. INSURANCE. 

Insurer’s right, if any, to cancel accident policy because insured misrepresented 
physical condition and earning capacity held not barred by enactment of statute, 
except where beneficiary sues (Rev. St. 1929, § 5732). 

Accident policy in question provided for monthly indemnity for total 
loss of time, and also for certain specific losses, including loss of life. 
Rev. St. 1929, § 5732, provides that no misrepresentation made in obtain- 
ing policy of life insurance shall render policy void, unless matter mis- 
represented has contributed to contingency or event on which policy is 
to become due and payable, and whether it so contributed is jury 
question. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

. INSURANCE. 
Insurer’s liability is determined by character of insurance contracts. 
(For other cases, see Insurance, Dec. Dig. § 124.) 
12. INSURANCE. 

For insurance contract to be on assessment plan, payments must in some 
degree depend on collection of assessments on persons holding similar contracts. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

13. INSURANCE. 

That accident policy made acceptance of premium optional, and, if premium 
were insufficient to meet association’s requirements, authorized association to call 
for difference, did not make it assessment company in issuing policy. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

14. INSURANCE. 

Evidence of vexatious refusal to pay indemnity under accident policy held 
sufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

15. INSURANCE. 

All facts and circumstances surrounding negotiations between parties held 
for jury on question whether refusal to pay indemnity under accident policy was 
vexatious. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

19. INSURANCE. 

Instruction properly submitted to jury terms of accident policy respecting 
time for paying monthly indemnity. 

(For other cases, see Insurance, Dec. Dig. § 669[2].) 

20. INSURANCE. , 

Under accident policy making indemmty payable monthly, interest held pay- 
able on monthly installments from their due date. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

21. INSURANCE. + ; 

Interest is not allowed on payments due under policies on theory that insure: 
should be punished for failure to pay principal. 

Appeal from Circuit Court, De Kalb County; Guy B. Park, Judge. 

(For other cases, see Insurance, Dec. Dig. § 598.) 
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Action by Ermal Wollums, by W. P. Wollums, his next friend, against the 
Mutual Benefit Health & Accident Association, which filed a cross-bill. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

McKnight & Redman, of Albany, for appellant. 

Du Bois & Miller, of Grant City, and F. P. Stapleton, of Albany, for re- 
spondent. 

BLAND, J. 

This is an action on a policy of accident insurance. There was a verdict and 
judgment in favor of plaintiff in the ‘sum of $1,258.00 together with the sum of 
$127.20 for damages and $500 attorneys’ fees as penalties for vexatious refusal 
to pay the loss. Defendant has appealed. 


The policy provided for an indemnity of $80.00 per month so long as insured 
lived and suffered a total loss of time, within the meaning of the policy, and, in 
addition, for certain specific losses mentioned in the policy, including the loss of 
life. The payments provided were to be payable at the end of each month of 
disability. Plaintiff sued for a total loss of time, suffered by reason of having 
been struck by lightning on August 2nd, 1929, for a period beginning with the 
date of his injury to the filing of the suit. 

In its answer and cross bill defendant set up five separate grounds of defense: 
(ist) A general denial: (2nd) A defense founded upon the answers made in 
plaintiff's application for the policy, in which he stated that he was physically 
and mentally sound and had not received medical or surgical advice or treatment 
and had not been afflicted with any local or constitutional disease within the 


past five years. It was also alleged that in his application plaintiff agreed that 
the policy should not become binding upon defendant unless accepted while 
insured was in good health and free from injury; that the statements made in 
the application were warranties; that plaintiff falsely and fraudulently misrepre- 
sented the true state of his health, in that, he had been afflicted within the past 
five years with measles from which he had not fully recovered at the time of 


the making of the application; that he was further afflicted with disorders of the 
internal secretions and particularly with endocrine glands; that these disorders 
with which plaintiff was afflicted contributed materially to his present physical 
condition and to the contingency and event upon which he claims the policy has 
become due and payable: (3rd) That the policy provided that due proofs of loss 
should be made as a condition precedent to insured’s right of recovery for the 
loss; that the company requested that proofs of loss be verified by plaintiff and 
his attending physician and that plaintiff had failed and refused to make such 
verifications and pleads that the action be abated as the suit was prematurely 
brought. 

By its fourth ground of defense defendant attempted to convert the cause 
into one in equity by praying for the cancellation of the policy and that the 
cause be dismissed upon the ground that plaintiff in his application had stated 
that his average monthly earnings exceeded the monthly indemnity payable under 
the policy, which, as before stated, was $80.00; that said application was fraudu- 
lently made for the purpose and design of deceiving defendant and procuring 
for the insured a policy at a higher rate of compensation than he otherwise 
would be entitled to; that the company would not have provided for $80.00 per 
month indemnity for total disability if it had known the facts; “that the deter- 
mination of this action, unless said policy be cancelled for fraud in its procure- 
ment, could not defeat all liability under the policy for other contingencies that 
may arise during the life of said policy and that the defendant may and could 
be subject to further litigation because of other liabilities which may and could 
have accrued under said pretended policy and that cancellation of said pretended 
policy is the only means by which future loss and further litigation can be 
uprooted and defeated. Defendant says that by reason of the premises it is 
without an adequate remedy at law.” The answer recites that defendant tendered 
$56.00, the amount of the premiums paid, with interest. 

The fifth ground of defense alleged that defendant reaffirmed and realleged all 
the allegations in the second and fourth grounds of defense, which were made 
a part of the fifth defense and, in addition, it charged that the application for the 


of 
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policy was taken by defendant’s agent, Fred Childers, who was at the time an 
employee of plaintiff's father and next friend in this action; that Childers knew 
that plaintiff was not earning in excess of $80.00 per month, knew that he was not 
a farmer, as he had represented in his application, and knew, in fact, that he was 
a student with no earning capacity; that he forwarded the application to the 
company without making a full disclosure of the facts with reference to the 
occupation and earnings of the applicant; that one Howard, whose duty it was 
to collect premiums upon policies of insurance issued by defendant, lived in the 
vicinity of said plaintiff and that he received the premium from plaintiff and 
remitted it to the company; that at the time he received the premium and at 
the time of making application for the policy, Howard knew that plaintiff was 
not making $80.00 per month, knew that he was a student, that he had no earning 
capacity and was not an insurable risk for loss of time; that Howard failed to 
advise the company of the facts in remitting the premium. In this defense the 
same allegation was made as that we have quoted from the fourth ground of 
defense and contains a prayer for cancellation of the policy. 

On motion of the plaintiff the fourth and fifth grounds of defense praying 
for a cancellation of the policy, were stricken out. A reply was filed consisting 
of a general denial and an allegation that defendant had full knowledge of all 
matters and things alleged and contained in defendant’s answer at the time it 
issued the policy and that such matters were waived and defendant was estopped 
and should not be permitted to assert any of said matters; that plaintiff fur- 
nished all proofs of loss required by defendant which were applicable to the 
condition of plaintiff; that defendant never requested that plaintiff furnish any 
affidavit of his attending physician and that the only blanks for proofs of loss 
furnished plaintiff by defendant were not applicable, but were only applicable 
after plaintiff's disability had terminated. The reply further pleaded a waiver of 
the proofs of loss. 

Defendant asked that the cause be tried in equity, which request the court 
denied. Defendant excepted to the action of the court in striking out its fourth 
and fifth defenses and refusal to try the case in equity, on the ground that the 
action of the court was violative of section 30, article 2 of the Constitution of 
this state and section 1, article 14 of Amendments of the Constitution of the 
United States and that section 6142, R. S. of Mo. 1919, was unconstitutional and 
void, as being violative of said provisions of the Constitution of this state and of 
the United States. 

Plaintiff introduced testimony tending to show that about 7:30 p. m. of August 
2nd, 1929, he was feeding hogs in his father’s barn lot; that he had been carrying 
corn from the corn crib and breaking the ears over a fence post; that the post 
had connected with it wires running in each direction therefrom, the lower part 
of the fence consisting of woven wire and the upper part of barbed wire. He 
testified : 

“Just when I was breaking it, (the corn) the lightning came. I remember 
the lightning before falling; it seemed like big balls of fire were going in all 
directions, it seemed like holding a shotgun in front of you and firing it off, 
with powder from the shotgun flying around. I fell down unconscious. After 
a little I tried to get up, scrambled around on the ground quite a while, but had 
difficulty in getting up. After I got up it seemed like I took hold of the fence 
to try to assist me to get up. I don’t know for sure, and started off and just 
staggered like a drunk man would, from one side to the other. I couldn't see 
very good.” 

When he came to he had a tingling and sensation of numbness in his hands 
and left side; that “it seemed kinda like a fire burning.” He testified that he 
was standing-a foot or two from the fence at the time he saw the flash ot 
lightning and was rendered unconscious. His parents and other members of! 
the family noticed him coming to the house in the condition described above. He 
ate a light supper, sat around a while that evening and went to bed. He did not 
sleep well that night. On the next day he stayed in bed most of the time 
Thereafter he continued to have bad dreams, was nervous and frequently got 
dizzy. He was up and about for a day or two but was in bed the biggest part 
of the next two months. He complained about his fingers feeling like needles 
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were sticking them. Since the lightning shock he had a “hurt” in his left side 
about the heart. He had never experienced any of these pains or sensations 
prior to the shock but had been in good health and worked up to the day of his 
injury. Since the injury he had been up and down. Sometimes he would be in 
bed for two or three days or a week, then would get up. His condition first 
improved and then got worse. The least effort caused him to become exhausted. 
His heart would take fluttering spells. He has been unable to do any work since 
the accident. Since that time he has been bothered a great deal with constipation 
but had never before had any trouble in this regard. He has lost about fifteen 
pounds in weight. At the time of the trial he was suffering from Bright’s 
disease. He was eighteen years of age when injured. 

The record discloses that on the evening plaintiff received the shock a very 
severe electric storm took place in the community. A neighbor saw sparks 
shooting from the bed on which he was lying. A tree in the pasture of the 
Wollums’ farm was struck by lightning and a sliver was broken off of a window 
in the Wollums’ home where the telephone wire entered the dwelling. Several 
witnesses noticed and testified as to the intensity of the storm. 


Defendant insists that the court erred in striking out its defenses set up in 
sub-division four and five of its answer; that the action of the court in so doing 
was equivalent to sustaining a demurrer to these parts of the answer. In this 
connection the parties have discussed at length the applicability of section 5732, 
R. S. Mo. 1929 (section 6142, R. S. 1919) which reads as follows: 

“No misrepresentation made in obtaining or securing a policy of insurance on 
the life or lives of any person or persons, citizens of this state, shall be deemed 
material, or render the policy void, unless the matter misrepresented shall have 
actually contributed to the contingency or event on which the policy is to become 
due and payable, and whether it so contributed in any case shall be a question 
for the jury.” 

It is defendant’s contention that this statute does not apply as the matters 
complained of in defenses four and five were such as could not have, under any 
circumstances, contributed to the contingency or event upon which the policy 
should become payable; that they went to the question of the moral risk and 
the amount of hazard assumed by it in writing the policy; that this was par- 
ticularly true in regard to plaintiff's answer concerning his earnings and his being 
a farmer; that defendant would not have issued the policy, for plaintiff was an 
uninsurable risk for an indemnity policy with the company, under such circum- 
stances; that there was no meeting of minds and, therefore, no contract was 
made between the company and the plaintiff; that, as the matters set forth in 
these sub-divisions of the answer could not have contributed to the contingency 
or the event upon which the policy became payable, section 5732, providing for a 
trial by jury of the issues therein mentioned, has no application and, defendant 
had a right to file its cross bill asking for a cancellation of the policy. 

{1, 2] As far as the right, if any, of the defendant is concerned to have the 
policy cancelled for the reasons pleaded in said subdivisions of its answer, it was 
not greatly changed by the enactment of the statute (section 5732, R. S. 1929) 
whether the representations could have contributed to the contingency or event 
maturing the policy. If defendant had the right prior to the adoption of such 
statute to have the policy cancelled for said reasons, it now has such right, except 
where, as here, the beneficiary sues. tna Life Insurance Co. v. Daniel (Mo 
Sup.) 42 S.W.(2d) 584; Pacific Mut. Life Ins. Co. v. Glaser, 245 Mo. -377, 150 
S. W. 549, 45 L. R. A. (N. S.) 222; Kern v. Am. Legion of Honor, 167 Mo. 471, 
488, 67 S. W. 252. However, the general rule is, regardless of the statute, that 
after the happening of the contingency or event upon which the policy was to 
become payable, the rights and obligations between the parties become fixed and 
absolute and the sums insured become a purely legal demand, giving the parties 
the right to have the issues tried by a jury. Phoenix Mut. Life Ins. Co. v. Bailey, 
13 Wall. 616, 20 L. Ed. 501; Schuermann v. Union Central Life Ins. Co., 165 Mo. 
641, 65 S. W. 723; Griesa v. Mut. Life Ins. Co. (C. C. A.) 169 F. 509; ARtna 
Life Ins. Co. v. Smith (C. C.) 73 F. 318; Jefferson Standard Life Ins. Co. vy. 
Smith, 157 Ark. 499, 248 S. W. 897; Des Moines Life Ins. Co. v. Seifert, 210 II. 
157, 71 N. E. 349; Globe Mut. Life Ins. Co. v. Reals et al., 79 N. Y. 202. 
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It is only under very unusual circumstances that a jury trial will be denied 
and defendant permitted to have the policy cancelled after the happening of 
said contingency or event. State ex rel. Life Ins. Co. v. Allen, 306 Mo. 197, 214, 
267 S. W. 832. The only circumstances that we have been able to find where an 
insurance company was permitted in this state to maintain a suit in equity to 
cancel a policy under such conditions, was the presence of an incontestable 
clause in the policy. No action to enforce the policy had been instituted and 
by reason of the presence of the clause the right of the company to raise the 
issue involved in the suit for cancellation would expire at the expiration of the 
specified period of time. It was held that the company could maintain cancel- 
lation. New York Life Ins. Co. v. Cobb, 219 Mo. App. 609, 282 S. W. 494, a 
decision by the St. Louis Court of Appeals. However, the Springfield Court of 
Appeals has disagreed with the St. Louis Court of Appeals in this respect and 
holds that, under no circumstances, can a policy be cancelled after happening 
of the contingency or event upon which it is to become payable. See Aitna Life 
Ins. Co. v. Daniel (Mo. App.) 33 S.W.(2d) 424. The Springfield Court of Appeals 
certified the last mentioned case to the Supreme Court, as being in conflict with 
the Cobb Case, and the Supreme Court held that there must be a jury trial 
where the beneficiary sues. A®tna Life Ins. Co. v. Daniel, 42 $.W.(2d) 584. The 
decisions in those cases agreeing with the decision of the St. Louis Court of 
Appeals in the Cobb Case are based upon the ground that the only remedy the 
imsurance company has, under such circumstances, is a suit in equity to cancel 
the policy. 


In insisting that it had the right to have the present policy cancelled, de- 
fendant leans heavily upon the case of Carter v. Met. Life Ins. Co., 275 Mo. 204 
S. W. 399, L. R. A. 1918F, 325. We need not go into a discussion of this case 
for the resson that it has been commented on more than once by the Supreme 
Court of this state. The case has been held to be an authority only where the 
facts are similar to those in it. State ex rel. Life Ins. Co. v. Allen, supra, loc. 
cit., 214 of 306 Mo., 267 S. W. 832; State ex rel. Life Ins. Co. v. Allen, 313 Mo. 
384, 391, 282 S. W. 46. The facts in the Carter Case are not at all like those in 
the case at bar. In that case. one, at the instance of the plaintiff, took an ex- 
amination for one Delmar Ridgeway for the purpose of procuring insurance 
upon the life of the said Ridgeway and plaintiff then caused the said Ridgeway 
to execute a will leaving him the insurance. Ridgeway died and plaintiff brought 
suit against the company. The Supreme Court held that the company had a 
right to maintain a suit for cancellation of the policy on the ground of the fradu- 
lent conduct of plaintiff. The right to maintain the suit was placed on the theory 
that the alleged misrepresentations were not, in fact, made by the insured, where- 
as, the cases holding that the policy could not be cancelled by a suit in equity 
after the happening of the contingency or event making it due and payable, 
were cases where the representations were made by the insured. The facts in 
the case at bar are different, the alleged misrepresentations being made by the 
insured. Therefore the Carter Case is not an authority. 


[3] However, defendant insists that the cases holding that cancellation of 
the policy is not the proper remedy where the event making the policy payable 
has transpired are ones in which there was no necessity for uprooting the policy 
on account of the possibility of future litigation, that the judgment in this case 
is not and could not have been, at the time the court sustained the motion to 
strike out, “res adjudicata as to other accidents or sicknesses which might have 
occurred during the life of the policy.” 

The evidence shows that the policy has been cancelled by the defendant and 
there is no pleading on its part, or any suggesting in its brief, that plaintiff 
actually sustained any other accident within the terms of the policy during its 
existence. We do not know what other actions could be brought by plaintiff 
upon this policy except possibly to recover future payments for disability fol- 
lowing the same accident and should his iniury result fatally his beneficiary 
might sue for his death under its provisions. However, there is no question but 
that any judgment which might have been rendered in this case after said parts 
of defendant’s answer were stricken out, for or against either party, would have 
been res adjudicata. Had defendant obtained judgment in this suit it could hve 
pleaded it in bar to any future action arising out of this accident where the right 
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to recover anything for the accident was involved. State ex rel. v. Patton, 271 
Mo. 554, 197 S. W. 353; Kansas City Exposition Driving Park v. Kansas City, 
174 Mo. 425, 74 S. W. 979; Garden City v. Bank, 65 Kan. 345, 69 P. 325, 93 Am. 
St. Rep. 284; 34 C. J. pp. 854, 856, 874. There was, therefore, no reason why 
plaintiff should have been deprived of the right of a trial by jury in this case. 
Defendant had an adequate defense at law. 


We have examined the cases of Becker vy. Surety Co., 105 Kan. 99, 181 P. 
549, and Wells v. Casualty Co., 40 R. I. 222, 100 A. 395 cited by defendant and find 
them not in point. The Rhode Island case bears no evidence of having been tried 
in equity and in the Rhode Island case the company had cancelled the policy 
before the death of insured. The Rhode Island courts hold (as do ours) that as 
a general rule, there can be no cancellation after the event or contingency mak- 
ing the policy payable has transpired. See Wells v. Casualty Co., supra, 40 R. I. 
222, 100 A. loc. cit. 398. 

[4] It will be noted that the answer does not set forth any provision of the 
policy or any fact which would show that defendant might or 
to further litigation because of other liabilities which may or 
incurred under the policy. In other words, there are no facts 
conclusions of the pleader, which of course, is bad pleading. 


_ [5-10] However, defendant insists that the court erred in striking out said 
cefenses for the reason that, if they state no defense giving ground for equitable 
relief, they, at least, constitute defenses at law; that the prayer of the petition 
should not be considered in determining whether or not a demurrer thereto 
would lie. So far as the record shows defendant seems to have raised this point 
for the first time in this court. The record fairly discloses that defendant stren- 
uously contended in the trial court that these defenses were peaded for the pur- 
pose of obtaining equitable relief. The record does not disclose any suggestion 


could be subject 
could have been 
alleged but mere 


to the trial court that defendant relied upon them as entitling it to a defense at 
_ Ordinarily the prayer for relief is no part of the petition and will not be 
considered in determining whether the pleading states any cause of action or 


law. 


grounds for relief. If the pleader is entitled to any relief the court will not 


sustain a demurrer to the pleading, although he may not be entitled to the relief 
demanded. Baldridge v. Ryan (Mo. App.) 260 S. W. 536; Barnett v. Ground, 
304 Mo. 593, 263 S. W. 836; Tanner vy. Railway Co., 180 Mo. 1, 79 S. W. 155, 103 
Am. St. Rep. 534; Paddock v. Somes, 102 Mo. 226, 14 S. W. 746, 10 L. R. A. 254. 
However, pleadings are for the purpose of informing the parties and the court 
of the claim made and the issues to be passed upon. They should not be drawn 
so as to mislead and the court should not be charged with assuming that the 
pleader intended to conceal one cause of action within another. When a com- 
plaint sets forth facts sufficient to support a cause in equity or one at law, the 
character of the action is determined by the relief sought in the complaint. 
Zeiser v. Cohn, 44 Misc. Co. v. Shelton (C. C. A.) 220 F. 247. From what we 
have said the trial court was led to believe and did believe, in passing upon the 
motion to strike out, that defendant was setting up an equitable defense and, if 
there was no equity pleaded, the court’s action was proper. 

[11-13] It is claimed that defendant is an assessment company and that, 
under the statute, it is not subject to penalty for vexatious delay and attorneys 
fees. In this connection it is insisted that the court erred in not permitting de- 
fendant to introduce in evidence the certificate of the secretary of state, showing 
that defendant was licensed to do business in this: state as a health and accident 
insurance company upon the assessment plan. It is not contended that this cer- 
tificate was more than prima facie proof of the character of the company and 
the business it was transacting. However, the policy upon its face conclusively 
shows that this insurance was not issued upon the assessment plan. It is held 
that the liability of an insurance company is determined by the character of its 
contracts of insurance and, in order for a contract to be upon the assessment 
lan, the payments must, in some degree, be dependent upon the collection of 
assessments upon persons holding similar contracts. Aloe v. Fid. Mut. Life 
Ass'n, 164 Mo. 675, 55 S. W. 993: Williams v. St. Louis Life Ins. Co., 189 Mo. 
70, 87 S. W. 499. There is nothing in the policy in suit tending to show that the 
payments are so dependent. The fact that the policy provides that: “The ac- 
ceptance of any premium on this policy shall be optional with the Association, 
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and should the premium provided for herein be insufficient to meet the require- 
ments of the Association, it may call for the difference as required,” does not 
make it an assessment company in the issuance of this policy. Williams v. Ins. 
Cc., supra. 

[14] It is claimed that there is no evidence of vexatious refusal to pay in 
this case. We think there is no merit in this contention. In this connection 
we will also take up defendant’s complaint that the court erred in permitting 
plaintiff to introduce into evidence certain letters written by plaintiff’s father, 
acting as his agent, to defendant in relation to plaintiff's claim, on the ground 
that they did not tend to show the refusal to pay was vexatious. 

The evidence shows that upon receipt of the injury plaintiff caused defend- 
aut to be notified thereof; that it thereupon mailed him blank proofs of loss 
to be executed by himself and his physician. Sometime after the receipt of 
these blanks plaintiff’s father wrote defendant at its office in Omaha asking 
whether the preliminary proofs of loss should be filled out and returned, “or 
would it be all right to have you to send me a final statement when he (plaintiff) 
gets well as he has been continuously under the care of a doctor and is still not 
able to do anything. Now this is the second time I have wrote to you in answer 
to this letter please tell me what to do.” On October 26th, 1929, defendant wrote 
the father that the preliminary blanks “should be completed insofar as possible 
by both claimant and his attending physician, and returned to this office at once. 
If we find that final proofs and affidavits are necessary, the usual forms will be fur- 
nishtd for him to complete at the time his disability terminates.” On December 5th 
preliminary proofs duly made out were mailed to defendant, the father writing 
the defendant that if they were not filled out satisfactorily to let them know; 
that they would give any information desired; that “as this as I understand is 
not a final paper you may mail me a final proof of loss but do not know when 
he (plaintiff) will be able to do anything as he is in very bad shape yet if your 
company wants to have any person call and see him we would be glad for you 
to call and see him so you will know his condition by seeing him.” 

On December 21st, the father wrote defendant informing it that he had sent 
in the proofs “some time ago” and would like for it to pay what was owing up 
to December Ist. It will be remembered that the policy provided that payments 
should be made at the expiration of each month of the disability. This letter 
stated that plaintiff was getting worse instead of gaining in health and that it 
would be impossible for them to tell the company when they would be ready for 
final settlement. 

On January 2nd, 1929 (1930) the company wrote the father saying the com- 
plete file of the claim was in the hands of its traveling auditor, who was in the 
state of Illinois: that it did not have his routing and could not state when he 
would be in Albany to see about this case; that as soon as it got “a routing 
somewhere near your town” it would write advising him when he might expect 
the auditor; that it was impossible for the company to take any action without 
the proofs being filed; that since the auditor had the proofs in his possession it 
would have to write him to inform it as to when the claim would receive atten- 
tion. 

On January 25th, 1930, plaintiff's father wrote the company that the auditor 
had been to his farm trying to settle; that he had only offered him $200.00 and 
that the writer wanted the company to pay what was due “up to the present time 
and at the end of each month from now on until he (plaintiff) is able to work.” 
“If the proof of loss is not plain enough in any way, we will be glad to give you 
sworn proof enough to make it satisfactory or send any Doctor you want to.” 

On February 3rd, defendant wrote the father: “We have your’s regarding 
the above, and perhaps you are not familiar with all the facts which we have 
secured in connection with this case.” The letter then intimated that plaintiff was 
making an excessive claim. It stated that it had other means of securing infor- 
mation independent of the insured or his doctor, through a credit association, 
stating, “We are enclosing another final proof.” This blank upon which it was 
intended to make final proof recites that insured would accept a check to be mailed 
by defendant in full satisfaction of claims on account of his injury, or for any 
ar loss resulting therefrom. These blanks were never filled out or re- 
turned. 
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On February 6th, the father wrote defendant, stating that defendant’s letter, 
in which it intimated it desired the matter looked into by a credit association, was 
insulting; that instead of writing insulting letters it should send a doctor or any 
other person to see plaintiff and see if there is anything wrong “about the deal.” 
On February 19th, defendant wrote the father: “We feel that we are quite well 
aware of all of the important facts in connection with this claim”; that if the 
father of plaintiff would complete and return the proofs to defendant’s office it 
would take it up before the claims committee together with such information that 
it then had; that if he preferred it would send one of its representatives to call 
upon him; that it could not disregard its rights in reference to the claim as it 
was handling trust funds. 

On April 22nd, 1930, defendant wrote the plaintiff that: 

“We are just in receipt of the report of Mr. Cronk’s findings and among 
other things he stated that you were perfectly willing to undergo an examination. 
Kindly advise on what day we can arrange for you to undergo an examination 
in St. Joe—this, of course, at our expense. 

“We have of course, during the past several months, secured a great deal of 
information in connection with this case, and inasmuch as you insist that it is 
legitimate, we must insist on our rights as fixed by the policy and require a phy- 
sical examination.” 

On May Ist, plaintiff wrote the company stating that it would be all right 
for it to have any doctor to examine him that it saw fit; that he would come to 
St. Joseph if it desired to wait until he felt like making the trip; that if it wanted 
to examine him at his home that he would be glad for it to do so. On May 14th 
defendant wrote plaintiff that it thought it would be just as convenient for him to 
come to Omaha to be examined as for him to go to St. Joseph and suggested that 
he come to the former place for examination, offering free transportation and 
to pay all expenses. 

On May 22nd, plaintiff’s father wrote defendant that if it could not examine 
plaintiff in St. Joseph to send some doctor to his home in the near future to make 
the examination as the writer intended taking plaintiff to the state of Illinois 
for treatment in a hospital there. “When we think he is able to stand the trip, 
or if he gets able.” 

On May 29th, the company wrote the father stating its purpose in having 
plaintiff come to Omaha were merely for plaintiff's own convenience, but that if 
he expected to take plaintiff to a hospital in Illinois, it perhaps could arrange to 
have some examination made there, or on the way there. 

On June 23rd, the father wrote the defendant: 

“In regard to the policy Ermal Wollums has in your company and has a claim 
he has been lightning shocked and as you people seem to want to examine him 
which we have repeatedly invited you to do if you want to. 


“Now as we have waited nearly a year on you up to date you have done noth- 
ing in the way of filling your contract. Here is a question I want you to answer 
are you a going to compell us to sue you for our rights in this matter? If so 
make me a statement to that effect so we will know what attitude you are going 
to take in this matter. 

“If you are going to force me to put this in a lawyer’s hands, for collection 
I want to know it.” 

On June 26th, defendant wrote the father that it would not do anything 
about the claim until it knew whether it was “legitimate or illegitimate’; that it 
had repeatedly asked to have plaintiff examined, offering to pay his expenses to 
Omaha, but apparently he did not care to submit to an examination; that plaintiff 
and his father had disregarded all suggestions as to where plaintiff might be 
examined; that it suggested that plaintiff come to Omaha but it made no differ- 
ence whether he went there or some where else, that it would select its own man 
to make the examination which would be at its expense. 

On June 28th, the father wrote defendant protesting that he and plaintiff 
had never indicated a refusal to submit to an examination of the plaintiff; that 
under the provisions of the policy plaintiff was not required to go to Omaha for 
examination and invited defendant to come to his house anytime or he would 
submit to an examination ,in St. Joseph, “but you are going to make some kind 
of a settlement or I will be compelled to sue you.” 
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On July 8th, defendant wrote the father, calling attention to the provision of 
the policy providing that defendant should have the right to make a physical 
examination of the insured when and so often as it required; that in view of 
plaintiff's failure to submit to a physical examination there was a very serious 
question as to “further coverage of the claim.” It suggested that if the father 
took plaintiff to St. Joseph to let it know so it could have him examined there; 
that “for your convenience, however, in complying with the provisions of the policy 
relative to proof of loss, we enclose herewith an intermediate blank which should 
be completed in full detail and returned to this office as soon as possible.”’ The 
blank proof of loss accompanying this letter of defendant recites: “This blank 
is furnished for the purpose of making proof and should be filled out and returned 
as soon as disability has terminated.” (Italics ours.) The blank on its face shows 
that. it was intended for policyholders who were making claims on account of 
sickness and not on account of accident. 

On July 20th, 1930, the father wrote the defendant that: 

“It looks’ as your company is not going to do anything in the way of settling 
on the terms of this policy without being forced to do it. What they are entitled 
to do now if this is the stand you are taking in this matter please be plain out in 
the matter”; that unless the company settled within the next ten days he would 
turn the matter over to his attorney. On August Ist, the company wrote the 
father stating that no further action on the matter could be had unless and until 
proofs of loss were furnished upon the forms that had already been furnished by 
it. 

On August 2nd, the father wrote defendant that it had enough proofs in this 
case on which to make settlement and that it was merely procrastinating in the 
matter of paying, but if it desired further proofs to send the proper blanks; that 
as many as it might send would be filled out; that the last one sent was “for 
sickness and not accident”; that “I will say once more, get busy or we are going 
to settle at the court house.” 

On September 11th, the father wrote defendant that he had waited long 
enough for the settlement; that it had been repeatedly invited to send its doctor to 
see plaintiff and “you do nothing in any way only try to get the policy before the 
boy is well,” and stating that he would wait a few days before suing in order to 
give it an opportunity to settle. 

On September 19th, defendant wrote the father that nothing further could be 
done until affirmative proof had been furnished upon the blanks that had been 
sent by the company. On September 22nd, the father wrote defendant that he 
had offered to have executed any kind of papers that it would send “for accident.” 
Thereafter the father wrote defendant several letters attempting to have the claim 
settled. No settlement was made and, on November 6th, 1930, this suit was in- 
stituted. Defendant’s physician examined plaintiff at his home after the suit 
was brought. 

Defendant objected to the introduction into evidence of the letters written 
by the plaintiff to the company, on the ground that they were not competent upon 
the question of vexatious refusal to pay. It was necessary to introduce the cor 
respondence on both sides in order to understand the nature of the situation. 
Plaintiff and his father were maintaining at all times that plaintiff was entitled 
to payment of the monthly indemnity at the times it fell due, which was upon the 
first of each month after the accident... However, they were attempting to com- 
ply with the request of the defendant in reference to signing proofs of loss and 
plaintiff's submission to a medical examination. ‘The evidence shows that while 
defendant was insisting upon further preliminary proofs of loss before making 
payment that it did not send the proper proofs for this purpose; that one of the 
blanks sent, if executed by plaintiff, would have denied him recovery for any 
future loss. Under the terms of the policy, of course, he was entitled to such 
recovery, and defendant had no right to make any such demand. The blank proot 
mailed plaintiff's father on July 8th, 1930, was intended to be an intermediate 
blank but it recited that it was a blank to be furnished as soon as disability was 
terminated. Upon its face it was a blank intended to be made out under a 
policy of health insurance, not accident, and although defendant's attention w: = 
called to the matter by plaintiff's father, it never sent any other blank. Wh 


it might possibly have been filled out and returned without committing plaintiff 
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in any way, it was not the proper blank to submit and its attention was called 
to the matter. 

[15, 16] The correspondence tends to show that defendant was attempting 
to have the medical examination made at some place other than plaintiff's home 
or at some town in its vicinity, either Omaha or St. Joseph or some other place. 
Plaintiff was willing to go to St. Joseph, although the record fairly discloses that 
it really was not convenient for him to go there for he was not feeling equal to 
the task. There is nothing in the policy requiring plaintiff to go so far away 
irom home to be examined. The evidence shows that plaintiff and his father 
were attempting to comply with all reasonable requests of defendant. The evi- 
dence also shows that, although negotiations for settlement had extended for 
over a period of more than a year, no conclusion was ever arrived at by the 
defendant as to whether it would or would not pay the claim. It is worthy of 
note that defendant continued to make veiled insinuations against the claim, 
using such language as “perhaps you are not familiar with all of the facts which 
we have secured in connection with this case,” but was not fair enough to state 
what this information was that was delaying the settlement. All the facts and 
circumstances surrounding these negotiations were for the attention of the jury 
on the question as to whether or not defendant was vexatious in its attitude, and 
the correspondence was properly admitted in evidence. The fact that the letters 
written by plaintiff and his father contained some self serving statements did 
not make them inadmissible. Most of their contents bore directly upon the 
question of vexatious refusal to pay and the court was not required to separate 
the wheat from the chaff. Third Nat. Bank v. Yorkshire Ins. Co., 218 Mo. App. 
660, 267 S. W. 445; Fay v. 2Etna Life Ins. Co., 268 Mo. 373, 389, 187 S. W. 861. 

[17] It is insisted that the court erred in striking out the following part of 
defendant’s answer: 

“Became advised and informed that W. P. Wollums, the father and next 
iriend of the minor insured, in this action, has made numerous and various 
claims against insurance companies on policies of insurance against loss by fire 
carried by him on properties owned by him, and.” 

The quoted matter was pleaded in connection with the defense of failure to 
furnish proofs of loss and why defendant wanted the proofs verified. We fail 
fo see how there could be any error in the action of the court in striking out 
that part of the answer. Because an agent has been guilty of fraudulent mis- 
conduct in his own affairs, unconnected with those of his principal, should not 
prejudice the rights of the principal when the agent is acting in a similar matter 
‘or the principal alone. We think that this is self evident and requires no 
citation of authorities to support it. At any rate, the part stricken out was a 
pleading of mere evidence. 

[18] Complaint is made of plaintiff's instruction B. This instruction told 
the jury that if, after making preliminary proof, two blank forms of loss were 
furnished plaintiff by defendant, “and that both of said forms showed on their 
face they were furnished for the purpose of making proof as soon as plaintiff's 
disability had terminated, and if you further find and believe from the evidence 
that the disability of the plaintiff resulting from said accident, if any, had not 
terminated on or before November 6th, 1930, then you are instructed that it was 
not necessary for the plaintiff to fill out or return to said company either of said 
forms.” It is contended that it was within the province of the court. and not 
the jury, to declare the legal effect of the intermediate report. Even if this be 
so, we see no material error in the submission of the matter to the jury, for the 
reason that the blank proofs show on their face that they were for final proofs. 

[19-21] It is claimed that the court erred in giving plaintiff's instruction A 
for the reason that it permitted the recovery of 6% interest on the monthly 
installments from the date said payments became due, telling them they were 
due at the end of each month of the disability, when all the evidence disclosed 
that due proof of loss was a cond'tion precedent to the payment of such install- 
ments and that such proofs of loss were not made until long after September 
2nd, 1929. The policy provides that all indemnities provided by the policy for 
loss, other than that of time on account of disability, will be paid within sixty 
days after receipt of due proof. But, “Upon request of the Insured and subject to 
due proof of loss all of the accrued indemnity for loss of time on account of 
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disability will be paid at the expiration of each month during the continuance 
of the period for which the Association is liable and any balance remaining unpaid 
at the termination of such period will be paid immediately upon receipt of duc 
proof.” (Italics ours.) The instruction properly submitted the terms of the 
policy to the jury as to the time in which the monthly indemnity should be paid. 
If defendant wanted to protect itself against the payment of the indemnity until 
after the proofs of loss were made it could have done so in the policy (as it did 
in reference to indemnity other than on account of disability), but in this in- 
stance it did not. No reason is assigned why interest is not payable upon the 
installments as they become due. Defendant contents itself with merely stating: 
“Certainly there would be no interest due on installments before proofs of loss 
had been furnished or there had been a waiver of the proof of loss, which issue 
was not submitted to the jury in this instruction directing a verdict.” Interest 
is not allowed upon payments due under insurance policies upon the theory that 
the company should be punished or penalized for its failure to pay the principal 
due. There is no question but that the jury were properly instructed to allow 
interest from that date in this case. Brown v. Ry. Passenger Assurance Co., 
45 Mo. 221, 227; 33 C. J. p. 147. 

[22] It is contended that the testimony of plaintiff that he was injured by 
lightning is so contrary to the physical facts and so improbable as to stagger 
human credulity and defendant's demurrer to the evidence should have been 
sustained. This is based upon expert testimony introduced on behalf of defend- 
ant tending to show that it was impossible for electricity to have been carried 
ever the wires of the fence from the tree, where the lightning struck, to the 
place where plaintiff was injured. It is unnecessary to prolong this opinion by 
setting out in full the facts with reference to this matter, but we may admit 
for the purpose of the case, that what the experts said in this regard is true. 
But plaintiff is not claiming that the bolt of lightning that struck the tree was 
the one that caused his injury and there is nothing in the record necessarily tending 
to show that it was. The evidence shows that there was a severe electric storm 
during the time in question and that the lightning struck in more places than 
one. If plaintiff's testimony is to be believed, and the jury had a right, we think, 
to believe it, one of the bolts of lightning must have struck in his vicinity. 

There was other expert testimony on defendant’s part to the effect that 
plaintiff's condition was due to congenital causes, that it, that his condition must 
nave been the same prior to the day he claims to have been injured that it was 
subsequent thereto. There was expert testimony on the part of defendant that 
three things always happen as a result of shock by electricity or when one is 
struck by lightning. (1st) Immediate death: (2nd) No permanent result and 
‘3rd) results from burned or destroyed tissues. There is no evidence that plain- 
tiff suffered any burns or destroyed tissues in this case and there was no evidence 
of any paralysis of any of the muscles in the body. Plaintiff’s and two of de- 
iendant’s physicians, in answer to hypothetical questions, testified that if plain- 
uff was struck by lightning at the time he claims that his condition could have 
been due to it. The evidence shows that plaintiff was in excellent health prior 
to the time he claims to have been injured, which contradicts defendant’s testi- 
mony that his present condition is congenital We are not prepared to say, 
although expert witnesses expressed opinions, in effect, to the contrary, that 
plaintiff was not injured by being struck by lightning, although he had no expert 
witnesses on the question. Certainly, if his testimony is to be believed in 
reference to the phenomenon that occurred at the time, his injury must have 
been due to lightning. The peculiar characteristics of electricity are not thor- 
oughly understood at this time. Often some strange and inexplicable things 
occur in reference to it and its resuits and we do not think that the jury were 
required to accept the testimony of experts in this instance, in face of testimony 
of lay witnesses of what occurred, which plainly contradicts the expert testimony. 

[23] Defendant attempts to raise constitutional questions in its brief, but as 
the constitutionality of section 5732, R. S. 1929 and the right to trial by jury of 
such issues as are raised by the answer are so well established, it cannot be 
fairly said that such matters any longer involve constitutional questions. Schuer- 
mann v. Ins. Co., supra; Northwestern Nat. Life Ins. Co. v. Riggs, 203 U. S. 243, 
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27 S. Ct. 126, 51 L. Ed. 168, 7 Ann. Cas. 1104; State v. Swift & Co., 270 Mo. 694, 
195 S. W. 996. 

The judgment is affirmed. 

All concur. 


ERICSON v. MUTUAL BENEFIT HEALTH & ACCIDENT CO. No. 28111. 
Supreme Court of Nebraska. Feb. 19, 1932. 
241 Northwestern Reporter 273. 
1. INSURANCE. : , 
When insurance company having timely notice of loss is sued and denies 
liability, it waives proof of loss. 
(For other cases, see Insurance, Dec. Dig. § 559 [2].) 
2. INSURANCE. ; : 
here is no uniform ruling holding that attorney’s fees in insurance cases 
will not exceed certain percentage of recovery, but each case is considered on 
merits. 
(For other cases, see Insurance, Dec. Dig. § 602.) 


Syllabus by the Court. 

When an insurance company which has timely notice of a claim or loss is 
sued upon an alleged claim and denies liability, it waives proof of loss. 

Appeal from District Court, Douglas County; Redick, Judge. 

Action by G. A. Ericson against the Mutual Benefit Health & Accident Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Cleary, Horan & Skutt, of Omaha, for appellant. 

Ritchie, Swenson & Arey, of Omaha, for appellee. 

Heard before Rose, Dean, Good, and Day, JJ., and Thomsen, District Judge. 

Per Curiam. 

{1] This is an action by the beneficiary to recover the benefits under a policy 
of health and accident insurance. The insurer seeks to avoid liability for payment 
of the death benefit on account of the failure of the beneficiary to furnish formal 
proofs of loss within the time provided by the terms of the policy. At the close 
of the plaintiff's testimony, the defendant moved for a directed verdict. The 
motion was overruled and the defendant elected to stand on the motion. The 
plaintiff thereupon moved the court to direct a verdict in his favor, which 
done, and from a judgment on said verdict the insurance company appeals. 

It is the contention of the plaintiff that the insured was injured October 7 
and that as a result of said injury he died about two weeks later. At the time 
of the injury deceased was employed in a lumber camp near West Yellowstone, 
Montana. He was taken to Rexburg, Idaho, for hospitalization on October 8. On 
October 11 his doctor, at the request of the insured, notified the insurance com- 
pany. On October 20, the same doctor notified the insurance compay that insured 
died that day. 

This seems to be sufficient notice under the policy. The policy provides that 
the company will furnish proof blanks to the beneficiary, which was never done. 
The accident occurred in a lumber camp near West Yellowstone, Montana. The 
insured died in a hospital in Rexburg, Idaho. He was employed by the Globe 
Lumber Company, the office of which is in Salt Lake City, Utah. The beneficiary 
lived in Sweden, a foreign country, thousands of miles away, and was notified by 
the doctor of his son’s death. The distances involved in this case are impressive. 
The principal contention of the defendant is that the proofs of loss were not filed 
within the time provided by the policy. The question presented is whether a 
proofs of loss were waived by the company. The petition of the plaintiff allege 
that the insured died as a result of an accident; that he gave prompt notice - 
the insurance company of the fact; and that the insurance company waived the 
proof of loss. The answer admits the issuance of the policy, but denies each 
and every allegation of the petition. This was a denial of all liability under the 
policy. This case is clearly within the rule announced in Western Travelers Acci- 
dent Ass’n v. Tomson, 72 Neb. 661, 674, 680, 101 N. W. 341, 103 N. W. 695, 105 
N. W. 293. This court approved the rule in Tomson vy. Iowa. State Traveling 
Men’s Ass’n, 88 Neb. 399, 129 N. W. 529. See also, Hilmer v. Western Travelers’ 
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Accident Ass’n, 86 Neb. 285, 125 N. W. 535, 27 L. R. A. (N. S.) 319. The rule 
is that when an insurance company which has timely notice of a claim or loss 
is sued upon an alleged claim and denies liability, it waives proof of loss. The 
judgment of the district court should be approved. 

[2] This case has been vigorously contested by the defendant. It has been 
necessary to take depositions in widely separated places—Santa Monica, Califor- 
nia, Rexburg, Idaho, and Sweden. The plaintiff's attorneys were required to and 
did perform an unusual amount of work in this case. This was necessitated 
by the resistance of the company to the claim. The trial court allowed a fee of 
$300. The amount of the judgment was approximately $2,342.44. There is no 
uniform holding of this court to the effect that attorney’s fees will not exceed a 
certain percentage of the recovery, but each case is considered upon its merits. 
The record in this case is before the court and is the best evidence to support a 
motion for an attorney’s fee. The plaintiff's attorneys are allowed as fees in 


this court the sum of $350, in addition to the fees allowed by the trial court. 
Affirmed. 


WOODRING v. COMMERCIAL an INS. CO. OF NEWARK, N. Jj. 
No. 28039. 
Supreme Court of Nebraska. March 11, 1932. 
241 Northwestern Reporter 285. 

INSURANCE. 

Provisions in policy prepared by insurer will be construed most strongly 
against insurer. : 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Salesman driving employer’s automobile incident to employment to sell and 
deliver merchandise held not “hired operator,” within exception to liability con- 
tained in special automobile accident insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 452 


Syllabus by the ourt. 

. The terms and provisions of insurance policies which are prepared by the 
insurer will be construed most strongly against the party by whom the contract 
was Arafted. 

The term “hired operator” used in 2 policy of insurance insuring against 
loss or disability following bodily injuries resulting from external, violent and 
accidental means while operating, driving, riding in, adjusting or cranking an auto- 
mobile, and providing that it shall not cover loss suffered by a “hired operator,’ 
will not be construed to include a salesman while driving his employer’s auto- 
mobile as an incident to his employment in selling and delivering his employer's 
merchandise. 

Appeal — District Court, Douglas County; Foster, Judge. 

Action by Edward Woodring against the Commercial Casualty Insurance 
Company of Newark, N. J. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

Harry W. Shackelford, of Omaha, for appellant. 

J. J. Krajicek, of Omaha, for appellee. 

Heard before Goss, C. J., Dean, Eberly 
Judge. f 

Waraicnt, District Judge. 

This is an action brought by Edward Woodring, appellee, hereinafter referred 
to as plaintiff, against Commercial Casualty Insurance Company, of Newark, New 
Jersey, a corporation, appellant, hereinafter referred to as defendant, on an 
automobile accident insurance policy issued by defendant. In the district court, 
at the conclusion of all the testimony, both plaintiff and defendant moved for a 
directed verdict. Thereupon, the court discharged the jury and entered judgment 
for plaintiff, from which defendant has appealed. 

Under date of January 9, 1929, the defendant issued to plaintiff its “Superior 
Automobile Accident Policy,” whereby it undertook, in consideration of the 
premium to it paid, to insure the plaintiff for a stipulated term against loss or 
disability resulting directly and independently from bodily injuries effected solely 


, and Paine, JJ., and Wright, District 
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through external, violent and accidental means while operating, driving, riding in, 
demonstrating, adjusting or cranking an automobile. The policy contained, how- 
ever, the express provision: “This policy does not cover: (1) Any loss, fatal or 
otherwise, suffered by a hired operator.” 

The plaintiff, at the time he took the policy, gave his occupation as that of a 
“salesman.” At that time he was employed in that capacity for a mineral springs 
company, and later was employed by Tall-One Bottling Company, selling its soft 
drinks. The president and manager of this company testified that his duties were 
selling soft drinks; going from customer to customer and soliciting business, and 
selling right off the truck,” the truck being furnished by the employer; that 
he was working for a salary of $15 a week, plus commissions. The plaintiff 
testified that on the day of the accident which caused his disability he was driving 
to Plattsmouth with his employer’s truck partially loaded, to sell and deliver the 
bottled goods; that he was hired to sell and deliver his company’s products; 
that his work did not always consist of delivering; “I was selling wherever [| 
could, and if I had the goods, to deliver them. I took the orders.” “I solicited 
new customers. That was the object in going to Plattsmouth.” He had made one 
trip to Plattsmouth before to sell goods and had one customer and he had planned 
to make regular trips down there about once a week as he worked up trade 
enough to justify. On the day of the accident he was going down to call on 
this customer and also to see if he could work up some new trade. We think 
the evidence fairly establishes that his occupation was that of a “salesman” and 
that much of the time he took the merchandise with him and delivered as he 
sold. As an incident to the business he drove the automobile or truck on which 
he received his injury. 

[1, 2] The defendant contends that the plaintiff was a “hired operator” of 
the truck he was driving and therefore the injury he suffered was not covered by 
the policy. This is the only question presented for our determination. The 
plaintiff insists that the term “hired operator” as used in the policy means a 
chauffeur or one who is paid for his skill in the operation of an automobile, and 
that under his employment he did not come within that class. 

It has long been the rule of this court, consistently followed, that “Courts 
will construe policies of insurance more strongly against the party by whom the 
contract has been drafted, and who has had the time and opportunity to select, 
with care and ingenuity, and with a view to its own interest, the language in 
which the contract is couched.” Connecticut Fire Ins. Co. v. Jeary, 60 Neb. 338, 
83 N. W. 78, 51 L. R. A. 698. See Haas v. Mutual Life Ins. Co., 84 Neb. 682, 
121 N. W. 996, 26 L. R. A. (N. S.) 747, 19 Ann. Cas. 58; Coad v. London Assur- 
ance Corporation, 119 Neb. 188, 227 N. W. 925. 

Under the facts here presented, we are not inclined to hold that where, as an 
incident in carrying on his occupation of selling merchandise for his employer, 
the plaintiff was required to or did drive the automobile or truck, he should 
therefore be classed as a “hired driver” within the meaning of the policy. We 
know of no instance where the term “hired driver” has been defined when used, 
as in the present case. The term “chauffeur” has been defined as “A man who 
drives an automobile for hire.” 11 C. J. 746. And, again, as “One who manages 
the running of an automobile, especially the paid operator of a motor vehicle.” 
Webster’s International Dictionary. 

In People v. Dennis (Co. Ct.) 166 N. Y. S. 318, 319, the defendant was 
convicted of violating a statute providing that no person shall operate or drive a 
motor vehicle as chauffeur upon a public highway of this state unless such person 
shall have complied with the statutes. The defendant was an employee of a 
telephone company and his duties required him to drive an automobile in servicing 
the telephones of his employer’s patrons. The employer furnished him a “Ford 
runabout” which he used for that purpose. Naylon, Judge, speaking for the court 
in determining that the defendant did not come under the definition of a chauffeur 
as used in the statute, said: “I am unconvinced, by any legal definition or 
authority to which my attention has been directed, that the term ‘chauffeur,’ 
as employed in the law in question, is sufficiently comprehensive to include within its 
provisions a person whose only duty of driving a motor car is to convey himself 
and the tools and implements and materials that are necessary for him to use 
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in the doing of his work to the place where he is called upon to perform such 
work. The only use he made of the motor car was merely incidental to his 
regular employment. His duties were principally and substantially those of repair- 
ing telephones that were out of order.” 

The Texas court of criminal appeals in Matthews v. State, 85 Tex. Cr. Rep. 
469, 214 S. W. 339, 340, in construing the statute of that state providing that no 
person shall employ for hire as a chauffeur of a motor vehicle any person not 
licensed as in the act provided, said: “Section 25 * * * of said act provides that— 
‘An application for a license to operate a motor vehicle as a chauffeur (and by 
“chauffeur” is meant any person whose business or occupation is that he operates 
a motor vehicle for compensation, wages or hire),’ etc. This definition as well as 
the provisions of this act seem to apply to those who are known as chauffeurs, 
and who operate motor vehicles as such chauffeur for compensation, wages, or hire. 
This is the legislative definition, and by this the court should be governed. It 
would seem from reading the definition of ‘chauffeur’ that in order to bring him 
within that class he must operate the motor vehicle as such for compensation, 
wages, or hire, and it would further seem this would apply directly to the fact or 
relation of driver of the vehicle for compensation, wages, or hire, and would 
seem to exclude the idea that the vehicle was used as an incident to carrying on 
the business.” And further says: “So it would seem from a reading of the Texas 
statute, viewed in the light of the general acceptation of the term ‘chauffeur,’ 
that where a license is required of the chauffeur for hire or wages, it has a direct 
relation to his employment to run the vehicle itself for hire, and not as an 
incident to the delivery of the goods, wares, and merchandise of his employer. 
The employment in the latter case is to take orders and deliver the goods, not 
to run the auto, the auto being used as an incident for the purpose of soliciting 
orders and delivery of the goods. The chauffeur as contemplated by the statute 
has a direct relation to the hire for operating of the vehicle, while in soliciting 
and delivering goods it is an incident to his employment as a means of carrying on 
the busines for which he receives no direct pay, as in this case.” 

The policy in the present case beyond question insures the plaintiff against 
loss from injury sustained while driving or riding in an automobile, and we are 
not willing to say that the mere fact that he was driving such automobile as an 
incident to his employment, for which he was receiving compensation, would 
— him within the class of “hired drivers” so as to relieve the defendant from 
lability. 


The judgment of the district court is affirmed, with an allowance of $100 for 
attorney’s fee, to be taxed as costs in this court. 
Affirmed. 


BENNETT v. TRAVELERS’ PROTECTIVE ASS’N OF AMERICA. No. 28237. 
Supreme Court of Nebraska. March 31, 1932. 
241 Northwestern Reporter 781. 

1. INSURANCE. 

Phrase “accidental means” within accident insurance certificate should be 
interpreted according to ordinary usage. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. 

Injury tragically disproportionate to trivial cause, if unforeseen, unexpected, 
extraordinary, and unlooked for, would be caused by “accidental means” within 
accident insurance certificate. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

3. INSURANCE. 

Mere fact that injury occurred is insufficient to support finding that injuries 
were caused by “accidental means” within accident insurance certificate. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

4 INSURANCE. 

Loss of eye as result of displacement of retina caused by great strain on 
znsured while lifting Aeld result of “accidental means” within accident insurance 
certificate. 


(For other cases, see Insurance, Dec. Dig. § 455.) 
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Syllabus by the Court. 
1. Term “accidental means,” as used in accident insurance certificates, 
should be interpreted according to the usage of the ordinary man. 

An injury which is tragically out of proportion to its trivial cause, if it is 
wsnlaaltaa unforeseen, unexpected, extraordinary, and unlooked- for, would, in the 
common speech of men, be caused by “accidental means,” and the same test ought, 
in common sense, to be applied by the courts. 

The mere fact that an injury occurred is not sufficient to support a 
verdict in such cases, but the jury must in addition find, from competent evidence, 
that in the occurrence which happened to the insured something unforeseen and 
imexpected occurred which caused the injury. 


4. Accident insurance is not designed to furnish indemnity only to those 
who conduct themselves at all times with grave circumspection and a provident 
foresight of all consequences, but rather to indemnify, strictly according to the 
terms of the contract of insurance which he has purchased, the ordinary and 
average man when unexpected and unforeseen injury follows a voluntary, but not 
reckless, act, and which injury is not the probable or anticipated result of 
such act. 

Appeal from District Court, Lancaster County; Shepherd, Judge. 

Suit by Edward E. Bennett against the Travelers’ Protective Association of 
America. Judgment in favor of the plaintiff, and the defendant appeals. 

Affirmed. 

Hall. Cline & Williams, of Lincoln, for appellant. 

J. W. Kinsinger, H. C. Henderson, and Lincoln Frost, Jr., all of Lincoln, 
for appellee 

Heard before Goss, C. J., and Dean, Good, Day, and Paine, JJ., and Landis, 
District Judge. 

PaINneE, J. 

_ This is a suit brought on an accident insurance contract issued by the 
ravelers’ Protective Association of America, a fraternal benefit society, com- 
monly known as the T. P. A., with headquarters at St. Louis, Missouri. The 
appellee recovered a verdict of $2,687.12 for the ioss of his left eye through ac- 
cidental means. The motion for a new trial was overruled, and an attorney’s 
fee of $270 was taxed as part of the costs. 

The evidence discloses that on May 23, 1930, appellee employed a carpenter 
to raise, remove, repair, and replace a set of five steps, weighing probably 400 
pounds, in front of his residence at 1524 Washington street, Lincoln, and, in 
assisting the carpenter to lift up this heavy flight of five steps, and endeavoring 
to reach a 2 by 4 to place under them as a brace, Mr. Bennett strained himself 
quite severely. He does not recall whether he read the evening paper that night 
or not, but in the morning he found the sight in his left eye blurred, and, upon 
cxamination by an oculist, he was told to go home and go to bed for three weeks. 
His difficulty was diagnosed as a detachment of the retina, which caused the 
entire loss of the sight in his eye, and three months later he was compelled to 
have the eye removed. The certificate of insurance in the appellant organiza- 
sion provided for a payment of $2,500 for the loss of one eye by accident. The 
indgment is attacked on the ground that under these facts such eye was not 
destroyed by “accidental means,” as the decisions exclude results which follow 
acts intentionally done. Caldwell v. Travelers’ Ins. Co., 305 Mo. 619, 267 S. W, 
007, 39 A L. R: 6. 

‘The appellee testified that, at one particular time, when the old steps were 
tilted up on edge at a 45-degree angle, and as he was reaching for the brace, 
he made a superhuman effort to keep the steps from slipping, and that was the 
time the strain occurred, and the medical testimony indicates that when there 
is an extra strain the eyeball often contracts in such a way that the fluid in the 
eveball is forced under the retina, and in such area of the retina as is detached 
there is no sight. There are two causes which bring about this result, disease and 
a physical strain, and the medical testimony of the appellee indicated that the 
strain caused by lifting and reaching might have caused this loss of the sight 
of the eye. Upon June 6 following the accident, Mrs. Bennett wrote to the 
appellant association, advising it that Mr. Bennett was in bed and having trouble 
with his eye, and “that the retina had become almost entirely detached. * * * 
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Mr. Bennett does not know whether he is entitled to anything under his policy 
or not. He is perfectly well, so apparently disease was not the cause of this 
trouble and yet he cannot point out a specific accident. I am writing you simply 
to place the matter before you just as it is.” In this letter she gave the as- 
sociation the name of the oculist who was treating him. Ten days later she 
described the work that Mr. Bennett had done with the carpenter, and stated: 
“The doctors believe that his trouble started the afternoon before, while working 
with the carpenter.” 

[1] 1. It is sometimes a disputed question whether an “accident” has occur- 
red, for it is not every trivial mishap or occurrence that the insured must, under 
such a policy, regard as an accident. George v. A%tna Casualty & Surety Co., 
121 Neb. 647, 238 N. W. 36. 


In discussing the term “accidental means,” as used in policies of insurance, 
we must interpret such term according to the usage of the ordinary man, and 
to eliminate all of those cases where the injury happened as a foreseeable result 
of an event voluntarily set in motion is contrary to the common understanding 
of such terms, and tends unfairly to limit such policies to cases where the insured 


is S guilty of no negligence. Wiger v. Mutual Life Ins. Co. of New York (Wis.) 
236 N. W. 534. 


2| 2. In the case of Lewis v. Ocean Accident & Guarantee Corporation, 
224 N. Y. 18, 120 N. E. 56, 57, 7 A. L. R. 1129, we find a very interesting opinion 
by Judge Cardozo. In this case the insured had a pimple on his lip, which, when 
pricked, carried a germ known as staphylococcus aureus into the underlying 
tissues of his face, and, in spite of remedies applied by the physician, it spread 
toward the eye, and 12 days later his death ensued. The question arose whether 
the infection was the result of an accident, making the insurance company liable. 
Judge Cardozo says: “Unexpected consequences have resulted from an act 
which seemed trivial and innocent in the doing. Of itself, the scratch or the 
puncture was harmless. Unexpectedly it drove destructive germs beneath the 
skin, and thereby became lethal. To the scientist who traces the origin of disease 
there may seem to be no accident in all this. * * * But our point of view in 
fixing the meaning of this contract must not be that of the scientist. It must 
be that of the average man. * * * Such a man would say that the dire result, 
so tragically out of proportion to its trivial cause, was something unforeseen, 
unexpected, extraordinary, an unlooked-for mishap, and so an accident. This 
test—the one that is applied in the common speech of men—is also the test to 
be applied by courts.” United States Mutual Accident Ass’n v. Barry, 131 U. S. 
100, 9 S. Ct. 755. 33 L. Ed. 60; Lewis v. Iowa State Traveling Men’s Ass’n 
(D. C.) 248 F. 602; Western Commercial Travelers Ass’n v. Smith iC. C..A:) 
25 F. 401, 40 L. R. A. 653; Brintons v. Turvey, [1905] App. Cas. 230, 2 Ann. Cas. 
137; Ismay, Imrie & Co. v. Williamson, [1908] App. Cas. 437, 99 % nba: “CBee 
595: Hood & Sons v. Maryland Casualty Co.. 206 Mass. 223, 92 N. E. 329, 30 
L. R. A. (N. S.) 1192, 138 Am. St. Rep. 379; Aétna Life Ins. Co. v. Portland Gas 
& Coke Co. (C. C. A.) 229 F. 552, L. R A 1916D, 1027. 

{3] 3. It is but natural to find, in such a closely contested point of law, that 
many authorities can be cited upon the other side, and in the extensive notes 
which follow Judge Cardozo’s opinion in Lewis v. Ocean Accident & Guarantee 
Corporation, 224 N. Y. 18, 120 N. E. 56, as reported in 7 A. L. R. 1129, we find 
<liscussed opinions from the courts of England and Scotland, as set out in the 
brief of appellant, and many others. In some, a very close line is drawn, as in 
United States Mutual Accident Ass'n v. Barry, 131 U. S. 100, 9 S. Ct. 755, 33 L. 
rd. 60, in which a judgment was affirmed where death was due to an injury to 
the duodenum as a result of jumping from a low platform. The charge which 
the court approved made the right of the jury to find “accidental means” de- 
pendent, not upon the mere fact of an injury, but upon the occurrence of some- 
thing unforeseen or unexpected, as an involuntary strain of the body, which 
brought about the alleged injury. But the jury were told that if he jumped from 
the platform and alighted upon the ground in the way he intended to do, and 
nothing unforeseen, unexpected, or involuntary occurred, then any resulting 
injury was not effected through any “accidental means.” 

[4] 4. Accidental means include those which produce effects which are not 
their natural, probable, or expected consequences, and this court has passed upon 





Acc. ] Smith v. Massachusetts Accident Co. 1367 


a somewhat similar case, where a plaintiff picked up a dumb-bell, said to weigh 
450 pounds, which got out of balance by his failure to hold it in the center of 
gravity, and in a great exertion to get it balanced, one of the ligaments of his 
back gave way, and Judge Sullivan, in deciding the case, held in Rustin v. 
Standard Life & Accident Ins. Co., 58 Neb. 792, 79 N. W. 712, 713, 46 L. R. A. 
253, 76 Am. St. Rep. 136: “The contract right to indemnity was not lost because 
the injury resulted from overexertion unless the overexertion was conscious and 
intentional. Manufacturers’ Accident Indemnity Co. v. Dorgan, 58 F. 945, 952, 
22 L. R. A. 620, 7 C. C. A. 581; Johnson vy. London Guarantee & Accident Co. 
[115 Mich. 86], 72 N. W. 1115 [40 L. R. A. 440, 69 Am. St. Rep. 549]. Surely, it 
cannot be said as a matter of law that the plaintiff was aware of the probable 
result of his act, or that he acted with a reckless disregard of consequences 
likely to ensue. That he failed to accurately gauge his own strength, or else to 
correctly estimate the weight of the dumb-bell, is evident; but accident insurance 
is not designed to furnish indemnity only in cases where the policy holder orders 
his conduct with grave circumspection, and a provident foresight of conse- 
quences.” See Horsfall v. Pacific Mutual Life Ins. Co., 32 Wash. 132, 72 P. 
1028, 63 L. R. A. 425, 98 Am. St. Rep. 846; Atlanta Accident Ass’n vy. Alexander, 
104 Ga. 709, 30 S. E. 939, 42 L. R. A. 188, in which a blacksmith was ruptured 
while using a heavy hammer; Young v. Railway Mail Ass’n, 126 Mo. App. 325 


103 S. W. 557, in which a railway mail clerk, in lifting a heavy sack of mail, 
ruptured a blood vessel in his lung. : 

Appellant insists that instruction No. 4 eliminated the question whether the 
injury was caused by accidental means, and told the jury that there was an 
accident as a matter of law, and that for such error this case should be reversed. 
Yet the first sentence of this instruction reads as follows: “You will therefore 
immediately turn your attention to the question of whether or not the plaintiff 
suffered an accident in moving the steps or stairs described in the petition and 
if so whether said accident was the sole and independent cause of the loss of 
his left eve, and whether it occurred by external and violent means.” We find no 
error in this instruction or any of the others. 

The insured was in good health; the evidence discloses no disease which 
could cause the injury to the retina. The medical testimony shows that a strain 
cf the nature which occurred in this case may cause the exact displacement of 
the retina which occurred in this case. Many authorities cited hold that this 
would be an accident. The jury were justified, under the evidence and the in- 
structions, in finding a verdict for the appellee. There being no error in the 
record, the judgment of the district court is affirmed, and an additional attorney’s 
fee of $100 is taxed in this court. 

Affirmed. 


SMITH v. MASSACHUSETTS ACC. CO. 
Supreme Court, Erie County. March 25, 1932. 
256 New York Supplement 255. 


1. INSURANCE. 

Insured’s failure to pay premiums when due under 12 months’ policy giving 
right of renewal from year to year resulted in lapse, though insurer had previous- 
ly accepted payments after anniversary. 

(For other cases, see Insurance, Dec. Dig. § 145[3].) 

2. INSURANCE. 

Reinstatement of lapsed policy held subject to insurer’s consent and condi- 
tions prescribed by insurer. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

Action by Herbert A. Smith against the Massachusetts Accident Company. 

Judgment dismissing the complaint. 

William E. Robertson, of Buffalo (Ethan W. Judd, of Buffalo, of counsel), 
for plaintiff. 

Godfrey M. Frohe, of Buffalo, for defendant. 

Horton, J. 


On February 9, 1917, defendant issued and delivered to plaintiff a policy by 
which it insured plaintiff for a term of twelve months from that date against 
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disability resulting from bodily injuries through accidental means and against 
disability by disease. The policy contained a provision as follows: “Renewal 
Right. The Insured shall have the right to renew this policy from year to year 
upon payment of the premium on or before the anniversary date.” 

Premiums were paid, sometimes before and sometimes after the anniversary 
date of the policy each year, renewing the policy to and including the year be- 
ginning February 9, 1930. On February 12, 1931, a check dated February 9, 1931, 
drawn by plaintiff to the order of the defendant, was mailed to the defendant 
and received at its home office in the city of Boston, Mass., but was returned to 
the plaintiff by letter dated February 18, 1931, on the ground that the policy had 
lapsed because of the nonpayment of the premium on or before the anniversary 
date. The defendant stated in the same letter, however, that the check would 
be accepted if the policy were returned to the home office not later than March 
9, 1931, for attachment thereto of a rider to the effect that the contract would 
terminate at the plaintiff's age 60 nearest birthday. 

On February 28, 1931, the policy and check were sent by defendant’s agent 
in Buffalo, by mistake, to the defendant at its home office. Assuming that the 
policy had been returned to have the rider attached, the defendant accepted the 
check, attached the rider, and returned same to its agent in: Buffalo with a notice 
that the policy was reinstated from that day. Upon this coming to the plaintiff's 
attention, he brought this action to reinstate the policy in its original form and 
to declare the rider to be of no force and effect. 

[1, 2] The action is brought upon the ground that the course of dealing be- 
tween plaintiff and defendant over a period of twelve years evidenced a waiver 
of the terms of the contract as to the time of payment of premiums, and that 
defendant was thereby estopped from declaring a forfeiture, since, by its acts 
over this length of time, it induced the plaintiff to omit strict performance of the 
contract so far as the time of premium payments was concerned, citing a number 
of cases like De Frece v. National Life Ins. Co., 136 N. Y. 144, 32 N. E. 556; 
Kenyon v. Knights Templar & Masonic Mut. Aid Ass’n, 122 N. Y. 247, 25 N. E. 
299: Leslie v. Knickerbocker Life Ins. Co., 63 N. Y. 27, and others in support of 
his contention. 

These cases are not authority for the claims made by the plaintiff in this 
action because of the terms of the policy itself. This insurance was for one year 
only, with a right to renew the policy from year to year by payment of the prem- 
iums on or before the anniversary date of the policy. This was a continuing offer 
on the part of the defendant so to renew the policy, and the time for acceptance 
of such offer was limited to the anniversary date. The acceptance of payments 
after the anniversary date can have no effect upon the policy except for the 
year as to which the premium was accepted, because, by its very terms, the life 
of the policy was one year only. The case is not one of forfeiture, but rather 
of failure to renew. When the plaintiff failed on or before February 9, 1931, to 
pay the premium then due, the policy on that day lapsed and expired. It could 
not be reinstated except on the consent of the defendant and upon conditions pre- 
scribed by it. In this respect, the case is very similar to Raynor v. National Cas- 
ualty Co., 125 Misc. Rep. 174, 210 N. Y. S. 586, which points out the distinction 
between policies issued for a long term with the possibility of cancellation for 
nonperformance of a condition subsequent and a policy like this which, by its 
express terms, ended on February 9, 1931, and could not be renewed for a 
subsequent period except by payment of premium on or before that date unless 
with the consent of the defendant to be given for each separate renewal without 
regard to waivers in the past. 

The defendant did not give its consent here, and judgment must therefore 
be entered, dismissing the complaint with costs. 


KING v. CONTINENTAL LIFE INS. CO. 
Superior Court of Pennsylvania. March 5, 1932. 
159 Atlantic Reporter 86. 
INSURANCE. 
Injuries to laborer while helping to remove trolley pole held sustained while 
working in public highway within exception in accident policy. 
It appeared that insured, together with other laborers, was engaged 
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in removing pole from discontinued trolley line on certain avenue at point 
where that avenue crossed creek by a bridge; that pole was erected in 
creek bed and about twenty feet below bridge level; that insured and 
another laborer were standing on bridge while foreman was directing 
movements of truck which carried machinery to be used in hoisting pole; 
and that insured in some manner was caught between truck and bridge 
railing toward which truck was backing. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from Municipal Court, Philadelphia County; Thomas Bluett, Judge. 
Action by Omera H. King against the Continental Life Insurance Company. 

A nonsuit was entered, and, from the refusal to take it off, plaintiff appeals. 
Affirmed. 


Argued before Trexler, P. J., and Keller, Linn, Gawthrop, Cunningham, and 
Baldrige, JJ. 

Herbert Welty and Victor Frey, both of Philadelphia, for appellant 

John G. Kaufman, of Philadelphia, for appellee. 

CUNNINGHAM, J. 


Carls C. King, the husband of plaintiff, died October 2, 1928, from bodily 
injuries received on the preceding day and “effected solely through external. 
violent and accidental means.” At the time of his death a “Travel and Pedestrian 
Accident Policy,” issued to him by the defendant and naming plaintiff as beneficiary, 
was in full force and effect. Among the provisions of the policy was one for 
indemnity in the sum of $1,000 for loss of life “by being struck or run over 
while walking or standing in or on a public highway, by any automobile or any 
vehicle then being propelled by steam, cable, electricity, naphtha, gasoline, horse, 
compressed air or liquid power (excluding injuries sustained while working in a 
public highway; or while on a railroad right of way).” 

Plaintiff, alleging that her husband lost his life “by being struck * * * while 
walking or standing in or on” Germantown avenue, a public highway of the city 
of Philadelphia, “by a gasoline propelled motor vehicle,” brought her action in 
the municipal court of the county of Philadelphia to recover the indemnity. The 
defense was that the insured sustained his injuries, not “while walking or standing 
in or on a public highway,” within the meaning of the contract of insurance, but 
while “working” thereon as a member of a repair gang employed by the Philadel- 
phia Raipd Transit Company. The case was tried by a judge without a jury and 
a in the entry of a nonsuit; from the refusal to take it off plaintiff now 
appeals. 

-\s this record comes before us the question involved is whether there was 
any ‘vidence which, in the absence of the waiver of a jury trial, would have 
entitled the plaintiff to go to a jury. 

‘hese facts appear from the testimony adduced by plaintiff: On the day of 
the accident a “pole gang” of the Philadelphia Rapid Transit Company, consisting 
of six laborers, including the insured, a truck driver, and a foreman, George Zink, 
was engaged in removing poles from a discontinued Germantown avenue trolley 
line at a point where that avenue crosses Wissahickon creek by a bridge. One 
pole in the vicinity of the bridge had been taken down and the workmen were 
preparing to remove another erected in, and approximately halfway across, the 
creek bed and about twenty feet below the bridge level. The method used was to 
loosen the pole from its foundation and then, with the aid of machinery carried 
and operated on the truck, hoist it up to the bridge. Preparatory to the hoisting 
operation, some of thhe laborers went below to work at the base of the pole, and 
two, King and Southern, remained on the bridge. They were standing along 
the western bridge railing, about four feet high, while the foreman was directing 
the movements of the truck, in order that the machinery on its rear end might 
be conveniently placed along the rail. As the truck backed toward the railing 
Southern gave his attention to protecting the jacks placed underneath the tailboard 
to support it during the lifting. Zink testified: “We were getting ready to take 
a pole out that was setting down alongside the bridge at Wissahickon Creek. 
The truck we had had a tripod on the back of it. The tripod reached up in the 
air quite a bit, and had a cable with a hook running over the top of it which led 
to a winch. While backing the truck into position, as I was raising the hook over 
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the railing so as not to catch on to it, all of a sudden I heard a yell, and had Mr. 
King caught between the tailboard of the truck and the railing of the bridge. * * 
The only way I can see he got in there, the truck was coming back slow, and he 
tried to come from the left side of the truck through there, and it got him facing 
right in the truck, and I hollered to the driver ‘go ahead Joe.’ Just that quick 
he was out and took him to the hospital.” This testimony was corroborated hy 
Southern, the only other witness called by plaintiff. 

In our opinion, the only reasonable conclusion from the evidence is that the 
insured’s injuries were “sustained while working in a public highway,” and that 
the case therefore falls within the language, and “plain intendment, of the exception 
to the clause of the policy under which suit was brought 

Judgment affirmed. 


SCHLADENSKY v. CONTINENTAL LIFE INS. CO. 
Superior Court of Pennsylvania. March 5, 1932. 
159 Atlantic Reporter 195. 
2. INSURANCE. 


Verdict that insured was on public highway when he was struck by vehicle 
propelled by steam held supported. 

The policy of insurance on which action was based insured deceased 
against death or disability resulting from his being struck or knocked 
down or run over while in or on a public highway by a vehicle propelled 
by steam. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Municipal Court, Philadelphia County; John E. Walsh, Judge. 

Action by Ernestine Schladensky, executrix under the will of Max Schladen- 
sky, deceased, against the Continental Life Insurance Company. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Linn, Gawthrop, Cunningham, 
Baldrige, and Stadtfeld, JJ. 

John G. Kaufman, of Philadelphia, for appellant. 

James F. Masterson, of Philadelphia, for appellee. 

GawTuHrop, J. 


This is an action on a policy of insurance which insured Max Schladensky 
against death or disability resulting from his being struck or knocked down or 
run over while in or on a public highway by a vehicle propelled by steam. The 
policy required that proofs of loss be furnished to the company within ninety 
days of the death of the insured, and that any action thereon must be brought 
within two years from the expiration of the time within which proof of loss was 
required. The statement of claim filed by plaintiff June 22, 1927, averred that 
the insured “while walking on a public highway, Willow Street between 9th and 
10th Streets, in the City of Philadelphia, was struck by a vehicle propelled by 
steam, to wit, a railroad train, on July 18, 1926, at about nine o’clock P. M., 
whereby he sustained bodily injury which resulted in his death the same day.” 
On July 16, 1927, defendant filed an affidavit of defense denying that the insured 
was struck while walking on Willow street between Ninth and Tenth streets, 
and averring that the body of the insured was found on July 19, 1926, beside the 
rails of a private siding of the Wilson Company, south of Willow street between 
Eighth and Ninth streets, Philadelphia. On March 6, 1930, plaintiff moved to 
amend the statement of claim by alleging that the insured was killed while walk- 
ing on Willow street bewteen Eighth and Ninth streets, and the amendment was 
allowed over the objection of defendant. The trial resulted in a verdict for 
plaintiff, and from the judgment entered thereon defendant appeals. 

Two questions are raised: (1) whether error was committed in allowing the 
amendment to the original statement of claim locating the place where the in- 
sured was injured as between Eighth and Ninth streets, instead of between Ninth 
and Tenth streets, as first averred; (2) whether the evidence was sufficient to 
warrant a finding by the jury that the insured met his death by being struck on a 
public highway by a vehicle propelled by steam. 

[1] 1. Although it is a fact that the amendment to the statement of claim 
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was made after the expiration of the time fixed by the policy for the bringing of 
this action, it did not change the substance of the cause of action or the character 
of evidence necessary, after action was barred. It did not in any way mislead 
or prejudice defendant, for the latter set up in its affidavit of defense that the 
hody of the insured was found between Eighth and Ninth streets. The rule laid 
down in Gail v. Phila., 273 Pa. 275, 117 A. 69; McKane v. Phila., 78 Pa. Super. 
Ct. 168; and Phillips v. Erie County Elec. Co., 249 Pa. 445, 94 A. 1070, justifies the 
action of the court below allowing the amendment. Hanley v. Ryan, 87 Pa. 
Super. Ct. 6, and the other cases relied on by appellant, are readily distinguish- 
able on their facts. 


[2] 2. On July 18, 1926, the insured returned from Asbury Park to Philadel- 
phia on a train which arrived at Camden, N. J., about 9:30 p. m. He lived at 
815 Callowhill street, which runs east and west. The theory of plaintiff was that 
the insured traveled his usual route from Front and Market streets to his home 
by taking at Front and Chestnut streets a trolley car which runs over Chestnut 
street and up Ninth street, and that he got off the car and was walking east- 
wardly on the south side of Willow street when he was struck by a car operated 
by the Reading Company. It is undisputed that about 5 o’clock on the follow- 
ing morning his body was found lying about six inches south of the south rail 
of the Wilson Company siding and under the side of a loaded railroad car which, 
according to some evidence, was placed there between 11 and 12 o’clock on the 
night of July 18th. According to the testimony of one of defendant’s witnesses, 
a box of salt water taffy bearing the name of a dealer in Asbury Park was found 
hy him about 10:30 p. m. on the loading platform of the Wilson Company at a 
point about opposite the place where the body of the insured was later discovered. 
This witness said that there was no car on the siding at that time. Willow street 
runs east and west in the rear of the Wilson Company property, which faces on 
Callowhill street. Darien street runs north and south between Eighth and Ninth 
streets and crosses Willow street. The city plan shows that Willow street is 
opened eastwardly from Darien street, but does not show that it is opened to 
the west bewteen Darien and Ninth streets, but several witnesses testified that 
it had been physically opened to Ninth street for many years, was paved with 
3elgian blocks, and was generally known as a public highway and used as such 
by all kinds of traffic. The double tracks of the Reading Company occupy the 
middle of Willow street bewteen Darien and Ninth streets. Another small 
street, known as Drainage street and shown by the city plan to be open, begins 
at the south side of Ninth street at a point about twelve feet south of Willow 
street, runs at an angle to the south side of Willow street, and connects with it 
at a point nearly opposite the place where the body of the insured was found. 
The bed of this street is also paved with Belgian blocks. The Wilson Company 
siding runs from a point on the southern track of the Reading Company just 
east of Darien street in a westerly direction along the rear of the Wilson Com- 
pany building to a point near Ninth street. The ground between the tracks of 
the siding is covered with Belgian blocks so that all of the ground between the 
north side of Willow street and the loading platform at the rear of the Wilson 
huilding is similar in character and may be and is used by traffic passing between 
Ninth street and Darien street. A person turning from Ninth street into Drain- 
age street and intending to walk directly to the pavement at the southwest corner 
{ Darien and Willow streets would traverse the ground occupied by the siding 
if it were not occupied by railroad cars or other vehicles. Although the exact 
manner of the death of the insured was not proved, as there were no eyewitnesses, 
. careful study of the testimony in the light of the plans and photographs has 
convinced us that it supports a finding that the death resulted from the insured’s 
leing struck by one of the cars of the Reading Company which was being shift- 
ed on part of a public highway late in the night of July 18th. According to 
some testimony, the marks on his body were such as would be caused by his 
being caught between the platform of the Wilson Company property and a mov- 
ing freight car. Proof that: the deceased was actually “walking” on a public 
highway when he was struck was not essential. By the terms of the policy it 
was sufficient to prove that he was “on” a public highway when he as struck by 
the “vehicle propelled by steam.” As there was evidence to justify the verdict, 
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defendant’s motions for binding instructions and for judgment n. 0. v. were 
properly refused. 

The judgment is affirmed. 
INMAN y. LIFE & CASUALTY INS. CO. 
Supreme Court of Tennessee. Feb. 13, 1932. 
; 45 Southwestern Reporter 1073. 
1. INSURANCE. 

Where only insured’s head struck viaduct while insured was attempting to 

adjust article on truck, policy insuring: against injury from “collision of or 
accident to vehicle” did not cover ensuing death. 

(For other cases, see Insurance, Dec. Dig. § 452. 
2. INSURANCE. 


_ Where language of accident policy is free from reasonable doubt, court must 
entorce it as written. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Appeal from Circuit Court, Davidson County; A. B. Neil, Judge. 

_ Action by Maggie Lee Inman against the Life & Casualty Insurance Company. 
From a judgment for plaintiff, defendant brings error. 

Reversed and dismissed. 

M. P. Estes, of Nashville, for plaintiff in error. 

W. C. Cherry and Jack Norman, both of Nashville, for defendant in error. 

CHAMBLIss, J. 

The insurance company appeals from a judgment for $1,000 on a_ policy 
contract, and insists that on the facts shown by the stipulation in the record 
there is no liability. Plaintiff is the beneficiary under a limited accident policy 
on the life of her deceased husband, William E. Inman. He was an employee 
of a Nashville furniture house, and at the time of the accident which resulted 
in his death he was aiding in the delivery of a truckload of furniture. The truck 
was being driven by another employee, who was riding on the driver’s seat in a 
closed cab. A third employee called Inman’s attention to an article of furniture 
which appeared to be slipping, and he got on a box, or trunk, to adjust or hold 
the article. The truck was moving at not more than fifteen or eighteen miles an 
hour, and, as it passed through an underpass of the Tennessee Central Railroad, 
Inman’s head, being above the level of the furniture load, struck an iron girder 
of the underpass, and he was knocked from the truck and instantly killed. 
Neither the truck nor the furniture with which it was loaded collided or came 
in contact with the underpass, and there was no injury to the truck. It is, of 
course, conceded that the deceased met his death by accident, but it is insisted 
that the accident which he suffered was not within the terms of this policy, which 
which carries a weekly premium of 5 cents only with an accidental death benefit 
of $1,000, and which is limited as to liability as follows: 

“The Life & Casualty Ins. Company of Tennessee hereby insures the person 
named in said schedule against the result of bodily injuries received during the 
time this policy is in force, and effected solely by external, violent and acci- 
dental means strictly in the manner hereafter stated, subject to all the provisions 
and limitations hereinafter contained, as follows: 

“If the insured shall be struck by a vehicle which is being propelled by steam, 
cable, electricity, naphtha, gasoline, horse, compressed air or liquid power, while 
insured is walking or standing on a public highway, which term, Public Highway, 
as here used shall not be construed to include any portion of railroad or inter- 
urban yards, station grounds, or right of way except where crossed by a thorough- 
fare dedicated to and used by the public for automobile or horse vehicle traffic: 

“Or if the insured shall by the collision of or by any accident to any railroad 
passenger car, passenger steamship, public omnibus, street railway car, taxicab or 
automobile, stage or bus, which is being driven or operated at the time by a 
person regularly employed for that purpose, and in which such Insured is traveling 
as a fare paying passenger or on which he is lawfully riding on a pass: or by 
the collision of or by any accident to any private horse drawn vehicle or private 
motor driven automobile in which Insured is riding or driving; or shall by any 
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accident to any passenger elevator in which Insured is riding as a passenger; 
provided that in all cases referred to in this paragraph there shall be some external 
or visible evidence on said vehicle of the collision or accident— 

“Suffer any of the specific losses set forth below, the company will pay to 
the Insured or to the executors or administrators of the Insured the sum set 
opposite such loss, or shall pay such sums to the beneficiary named herein.” 

Here follows a schedule of the amount that will be paid for loss of life, 
the feet, hands, or eyes. 

[1] If this particular accident is within the provisions of the policy at all, 
it is covered by the clause reading, “Or by the collision of or by any accident 
to any private horse drawn vehicle or private motor driven automobile in which 
Insured is riding or driving.” More specifically, he must have suffered the loss 
by the collision of or by an accident to the automobile in which he was riding. It 
is insisted for the company that the stipulated facts show that there was no 
collision of or accident to the automobile in which the deceased was riding; 
that it plainly appears from all of the provisions, when taken together, as well 
as from the particular clause relied on to establish liability, that the peril intended 
to be protected against is that incident only to a possible collision or accident 
to the conveyance, and not to an accidental injury which the insured may suffer 
independently; that an injury suffered while boarding or alighting from a train 
or bus or other automobile, or when falling or being knocked from a moving 
vehicle, is not intended to be cevered by this expressly limited policy carrying a 
small premium. To this contention we are constrained to agree. 

It is well recognized that the risk of injury to a passenger in or on the class 
of vehicles enumerated, as the result of a collision or accident to the vehicle, is 
statistically shown to be limited, and we think the language of the policy clearly 
shows that it was this limited risk only which was intended to be covered. 

[2] We do not overlook the rule that ambiguous language in an insurance 
contract is to be construed most favorably io the insured. But, where the language 
is free from reasonable doubt, it is the obligation of the court to give effect to the 
contract as written. The controlling rule is thus stated in Seay v. Georgia Life 
Ins. Co., 132 Tenn. 676, 179, S. W. 312, 313, Ann. Cas. 1916E, 1157: 

“Complainant invokes the familiar rule that an insurance contract prepared 
by the company, when doubtful or ambiguous in its terms, will always be con- 
strued in favor of the assured, and maintains that the policy should be construed 
to cover acts performed under general directions or instructions of the assured, or, 
in other words, as protecting the assured against his assistant acting in the scope 
of the latter’s employment. 

“We recognize the rule of construction relied on, but we must also bear in 
mind that ‘policies of insurance should be construed, like other contracts, so as to 
give effect to the intention and express language of the parties.’ 15 Cyc. 1037: 
Travelers’ Insurance Company v. Myers, 62 Ohio St. 529, 57 N. E. 458, 49 
L. R. A. 760; Ward v. Maryland Casualty Co., 71 N. H. 262, 51 A. 900, 93 Am. St. 
Rep. 514.” 

The theory of the plaintiff is thus stated. 

“Was the deceased a part of the truck on which he was riding within the 
meaning of the policy? The peril that was insured against by this diseased, whose 
business was working upon a truck in the moving of furniture, was being: hurt 
by being hit while riding on the truck.” 

We are unable to agree that the deceased was “a part of the truck” in such 
sense that the collision or accident which he personally suffered was a collision 
of or accident to the truck. Nor does it follow that liability attached because 
he was “hurt by being hit while riding on the truck.” This construction would 
give rise to liability under circumstances wholly independent of the conditions 
plainly set forth in the policy. So long as the vehicle travels safely, no liability 
attaches under this contract. A distinction is drawn and must be given application 
between (1) an injury resulting from an accident to the vehicle, and (2) an injury 
resulting from an accident to the passenger independently of an accident to the 
vehicle. 

The judgment must be reversed, and the suit dismissed. 





1374 The Insurance Law Journal, Vol. 78 [ June, 


NEW AMSTERDAM CASUALTY CO. v. RUST. 
Supreme Court of Tennessee. Feb. 13, 1932. 
46 Southwestern Reporter 70. 
INSURANCE. 
Insured injured while riding on running board held not “in” automobile 
within accident policies requiring that insured be “actually” riding in automobile. 
The word “actually,” meaning in fact, as used in policies in question, 
added strength to the idea that insured must have been inside automobile, 
the place provided for passengers, when injury occurred, in order to 
come within policies. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Error to Circuit Court, Davidson County; E. F. Langford, Judge. 

Suit by Mabel Rust against the New Amsterdam Casualty Company. Judg- 
ment for plaintiff, and defendant brings error. 

Reversed and suit dismissed. 

J. E. Travis, of Nashville, for plaintiff in error. 

A. W. Stockell, of Nashville, and John E. Garner, of Springfield, for de- 
tendant in error. 

McKinney, J. 

This is a suit on two accident insurance policies, similar in their provisions, 
tried before the court without the intervention of a jury. The court found for 
the original plaintiff and entered judgment for the face value of both policies, 
together with a 25 per cent. penalty. The insurance company has appealed. 
The case was tried upon the following stipulation of facts: 

“1. That the two policies mentioned in the declarations were issued to the 
deceased, Horace Cornelius, on or about May 25, 1929, for a consideration of 
$0.50 per year paid as premium. 

“2. That each of said policies provided indemnity against loss of life in the 
cum of $250.00, provided bodily injury effected as hereinafter stated was the sole 
cause of the death of the insured within one month from the date of the event 
causing such injury if occurring ‘while actually riding in a private automobile 
provided the insured shali not be engaged in automobile racing or trials of 
speed, and shall not be or have been hired as a driver or operator thereof and 
caused directly in consequence of a collision or other accident to the conveyance 
in which the insured is so riding.’ Said policies of insurance marked exhibit ‘A’ 
to the declarations were in effect at the time of the accident hereinafter set 
forth and may be treated as part of the evidence in this cause. 

“3. That on the morning of September 6, 1929, the said Horace Cornelius, 
who was a foreman for Gorrell, Barrow & Kirkpatrick, highway contractors, 
undertook to ride standing on the right running board of a Chevrolet Coupe 
owned and driven by L. D. Gorrell for a distance of about five or six miles over 
a detour or country road near Selma, Tennessee, which was extremely muddy 
and slippery caused from a heavy rain the night before. 

“4. That at the time the said Cornelius placed himself on the running board 
of said automobile, the said car which contained only one seat, was occupied 
by five men and as the deceased was being conveyed in the manner aforesaid 
the automobile slipped from the road into a ditch on the right-hand side of the 
automobile and the deceased was caught between the body of the automobile 
and a bank on the right-hand side of the road and was so badly crushed and 
mangled that death resulted in about three hours. 

“The plaintiff gave notice and filed proofs of loss and made claim for in- 
demnity as required by the policy. 

“5S. That the action of the deceased in placing himself on the running board 
and undertaking to ride the distance of five or six miles in this position was a 
voluntary act on the part of the deceased and was done without any instructions 
from any of his employers.” 


If we give to the language of the contract its plain and natural meaning, and 
the interpretation which, in our opinion, the parties contemplated, the company 
is not liable for the injury to the insured while riding on the running board, 
which is wholly outside of and not “in” the automobile. This was a coupé, which 
is defined in Webster’s New International Dictionary as “An automobile having 
an inclosed body of one compartment usually seating two to four persons, in- 
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cluding the driver.” This dictionary also contains a photograph of a coupé, 
‘rom which it appears that no provision is made for one to ride on the running 
oard. There is no place to sit and nothing for one to hold to, so that riding 
thereon is extremely hazardous. If the automobile hits a rough place in the 
road, skids, or rounds a curve, it would most likely precipiate one riding on the 
running board to the ground and injure him. While we are accustomed to see 
daily hundreds of automobiles in motion, it is a rare thing to see a person riding 
on the running board of one of these vehicles; they are not constructed for that 
purpose. Young people at times, in a sportive manner, when an automobile is 
being driven slowly through the streets of a city in a parade or in celebration 
of some occasion do ride on the running boards and even on the fenders and 
bumpers of an automobile; but this practice is exceedingly dangerous, and fre- 
quently results in injury. 

In Morris v. Peyton (1927) 148 Va. 812, 821, 139 S. E. 500, 503, the court said: 
“It is a matter of common knowledge and experience that it is hazardous to ride 
on the fender or running board of a moving motor vehicle, both because of the 
danger of being thrown off in the ordinary running of the car and because of the 
greater likelihood of being hurt in case of an accident.” 


In Van Bokkelen vy. Travelers’ Ins. Co., 34 App. Div. 399, 54 N. Y. S. 307, 
308, affirmed without opinion in 167 N. Y. 590, 60 N. E. 1121, it was heid that a 
passenger who is fatally injured by falling from the uninclosed platform of a 
railroad car was not killed while “riding as a passenger in any passenger con- 
veyance,” within the meaning of a policy stipulating for double indemnity in 
case of death while so riding, and single indemnity in other cases. The court 
said: “We have seen that the meaning of this clause is quite clear, and free from 
ambiguity. Are we justified in holding that it was intended to apply to a 
passenger outside of or upon a passenger conveyance, when the language used 
is that it was to apply only to a passenger in a passenger conveyance? ‘There 
is nothing in the object sought to be attained by this contract of insurance to 
justify us in giving a broader meaning to this clause. The policy insured against 
hodily injuries effected through external, violent, or accidental means, without 
regard to the position of the insured at the time the injuries were sustained; 
and it fixed a gross sum to be paid to the beneficiary where death resulted from 
such injuries. There was no limitation as to the place in which the insured was 
to be when such injuries were sustained, and the liability of the defendant under 
this clause of the policy is conceded, and has been discharged. But. in addition 
to the payment of the sum of money, under these circumstances the defendant 
was willing to double its jiability in case the deceased should sustain injuries 
when in a particular place, surrounded by such safeguards that there would he 
less probability of injury. It is quite apparent that a passenger upon a railroad 
train is much less exposed to accident when in the car than when approaching 
the car, or when upon the platform, either entering or alighting from it. Many 

ases have commented upon the fact that a platform of a car in motion is not a 
safe place for a passenger to ride. Many things are liable to happen to a train 
in motion exposing a passenger upon the platform to danger, to which he would 
not be exposed if in the car. And this defendant had a right to limit its liability 
to pay double the amount to the beneficiary when death resulted from injuries 
in a case where, from the position of the insured, he would be comparatively 
safe, and the probability of his sustaining injuries under the circumstances quite 
remote. It would seem, therefore, giving this clause the meaning that the lan- 
guage used would indicate, and considering the object sought to be obtained, that 
the court would not be justified in extending this construction so as to apply 
this clause to a death resulting from the injuries specified as stated in the agreed 
statement of facts.” 

In AEtna Life Ins. Co. v. Vandecar. 86 F. 282, 289, 290. the Circuit Court of 
\ppeals held that a provision for injuries received “while riding as a passenger 
1 a passenger conveyance using steam” was not to be applicable to one riding 
on the platform of a railroad car. In the opinion it was said: “We think the 
words used in the contract clearly indicate the intention of the parties. They 

tvidently meant to stipulate for the double indemnity while the insured was 
riding in an exceptionaly safe place. One who rides as a passenger in a pas- 
senger conveyance using steam occupies such a place. But one who rides on, 
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out not in, such a conveyance, whether on the platform, or on the top of the 
car, or on the machinery beneath it, occupies a very dangerous place, and the 
parties neither agreed by the terms of their contract, nor intended to agree, that 
this double indemnity should be paid to one who rode in such a position. The 
plain meaning of this provision is that, if the plaintiff is injured while traveling 
aS a passenger in a place in a passenger conveyance (using the motive power 
mentioned in the contract) assigned for passengers,—in this case within the 
car,—the defendant will pay double the amount mentioned in the policy. That 
the defendant had a right to so limit its liability there can be no doubt. Bigelow 
v. Insurance Co., 93 U. S. 284 [23 L. Ed. 918]; Insurance Co. v. McConkey, 127 
U. S. 661, 8 S. Ct. 1360 [32 L. Ed. 308]; Insurance Co. v. Seaver, 19 Wall. 531 
(22 L. Ed. 155]. The words ‘in a passenger conveyance’ were doubtless used 
advisedly, and for the express purpose of limiting the defendant's liability. The 
reason for so doing is at once apparent. The place specified in the contract— 
‘in a passenger conveyance’—is a place of little or no danger, and the risk as- 
sumed is slight, while on the platform of a conveyance using the motive power 
described in the contract, and especially, as in this case. on the platform of a 
railway car, is an exceedingly dangerous place when the train, to which the car 
is attached, is in motion. That riding upon the platforms of railway cars, when 
irains are in motion, is dangerous, is a matter well understood by the railway 
companies and people who are accustomed to traveling by rail, and, in order that 
passengers may be advised of the danger, in almost every passenger car in 
service upon the various railways of the country notices are posted in conspicu- 
ous places in the car warning passengers that it is dangerous to go upon the 
platforms of the cars while the train is in motion. 

“The contract in this case provides for double compensation in certain cases, 
but, to entitle the policy holder to recover this double compensation, his case 
must come fairly within its terms. The fact that it is not unusual for passengers 
traveling by rail to go upon the platforms of cars before the train stops at a 
station, as did the plaintiff in this case, cannot change or extend the contract 
of the parties. If the plaintiff had remained in the car—the place assigned for 
passengers on the train by which he was traveling—until it arrived at the sta- 
tion, he could not have been injured. He chose, however, to occupy a more 
dangerous position on the platform of the car; a position which, giving effect 
to the contract according to the fair meaning of the words used, does not come 
within the provision of the policy now under consideration.” 

In Nat. Life Co. of U. S. v. Fleming, 127 Md. 179, 186, 96 A. 281, 284, the 
court, denying liability where the plaintiff, while standing on the platform of 
a surface car, fell off the same while it was in motion and was fatally injured, 
said: “The language of the policy with which we are now concerned, while 
‘riding as a passenger in a place regularly provided for the transportation of 
passengers, within a surface, underground or elevated railroad car,’ is too clear 
and free from ambiguity to admit of any doubt as to the intention of the par- 
ties, and should not therefore be construed to include risks clearly excluded by 
the terms of the contract.” 

In Mitchell vy. German Commercial Acc. Ins. Co., 179 Mo. App. 1, 161 S. W. 
362, 363, the assured was injured while attempting to get on a street car, and 
the court held that he was not injured while riding within the car, and said: 
“The language of the policy is entirely clear to the effect that insurance * * * 
for accidental death is vouchsafed only in those cases where the injuries re- 
ceived which result in death occur while riding as a passenger in a place regu- 
larly provided for the transportation of passengers by a common carrier. * * * 
The courts not authorized to seize upon certain and definite covenants expressed 
in plain English with violent hands, and distort them so as to incfide a risk 
clearly excluded by the insurance contract.” 

We have been referred to no authority taking a contrary view to those ex- 
pressed above. Counsel cite the case of Preferred Accident Ins. Co. of New 
York v. Muir (C. C. A.) 126 F. 926, which is not in point. There the policy pro- 
vided for indemnity to a passenger while riding “in or on” a public conveyance, 
which is much broader than the provision under consideration. 

Riding upon the running board of an automobile is so unusual and so haz- 
ardous that we are satisfied the parties never had in mind such a situation when 
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ccntracting for indemnity while “actually riding in an automobile.” The word 
“actually,” which means, according to Webster, “in fact,” adds strength to the 
idea that the party must be inside the automobile, the place provided for pas- 
sengers, when injured, in order to recover. 

Counsel further insist that, if the company had not intended the policy to 
cover one injured while riding on the running board, they would have made an 
express exception to that effect. This contention is based upon an independ- 
ent section of the contract, unrelated to the one here involved, which provides 
indemnity “while actually riding as a passenger and not being a railroad em- 
ployee on duty, in a place regularly provided for the transportation of passengers 
within a surface or elevated railroad or subway car, steamboat or other public 
conveyance provided by a common carrier, for passenger service only, and while 
not being upon the step or steps, or getting on or off such conveyance.” It is 
urged that the foregoing clause and the one in question should be construed to- 
gether, and, since exceptions are made in the one instance and not in the other, 
it should be held that the company did not intent to exclude one riding on the 
iunning board of an automobile. The two situations are not parallel. If this 
was a suit where indemnity was sought for an injury arising where the insured 
was entering or leaving a private automobile, there would be force in this posi- 
tion. But even then it is questionable whether the rule invoked would apply. 
The situations differ in many respects. One deals with passengers riding in 
public conveyances, such as elevated, surface, and subway railroads, where pas- 
sengers are constantly entering and leaving the cars by the hundreds, and where 
many accidents occur. There the passenger has no control over or contact with 
the operator of the train. From an examination of the authorities, we find that 
tnere is much conflict as to whether one entering or leaving such a public con- 
veyance is a passenger “in a place regularly provided for the transportation of 
passengers”; and to meet this situation the exception above referred to was 
most likely inserted. The situation with respect to entering and leaving a private 
automobile is altogether different, because in so doing few, if any, accidents 
eccur. But as previously stated, we are not dealing with a case of that char- 
acter. and limit our decision to the facts of this case. 

Concluding that the policies by their plain and unambiguous language do 
not provide indemnity for one injured while riding on the running board of an 
automobile, and that such was not contemplated by the parties, we must re- 
verse the judgment of the trial court and dismiss the suit. 


NATIONAL MUT. ACC. INS. CO. v. DAVIS. No. 3725. 
Court of Civil Appeals of Texas. Amarillo. Feb. 3, 1932. 
46 Southwestern Reporter (2d) 351. 
1. INSURANCE. 


Insurer’s receipt, notices, and letters implying continued existence of policy 
authorized finding that provision lapsing policy for failure to pay premiums 
pronptly was waived. 

Policy provided for payment each month “within ten days after noti- 
fication,” and on August 25th insurer wrote insured that a premium pay- 
ment on his policy would be due September 3d, and on September , 5th 
and September 15th insurer forwarded to insured notices identical with 
that of August 25th. The September premium was paid on the 17th, 
which insurer acknowledged on the 22d to be payment of premium to 
October 3d, and, although on November 6th, by letter, insurer denied 
liability because of failure to promptly pay the premium due September 
3d, on October 3d and November 11th insurer acknowledged payment of 
premiums to November 3d and December 3d, and in none of the notices 
or receipts acknowledging payment of premiums was insured advised 
that the policy had lapsed, and reinstatement thereof was required. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from Potter County Court; E. C. Nelson, Judge. 

Suit by Leonard I. Davis against the National Mutual Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 
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Madden, Adkins, Pipkin & Keffer, of Amarillo, for appellant. 
Henry L. Ford, of Amarillo, for appellee. 

Jackson, J. 

The plaintiff, L. I. Davis, sued the defendant, National Mutual Accident 
Insurance Company, in justice court of Potter county, Tex., on an accident and 
health accident insurance policy issued by the defendant to plaintiff and re- 
covered judgment for $155, with interest and costs. 

The defendant appealed from the judgment in the justice court to the county 
court of Potter county, Tex., and on a trial de novo before the county judge, 
without the intervention of a jury, plaintiff again obtained judgment for the 
same amount, with interest and costs, from which last judgment an appeal has 
been perfected to this court by the insurance company. 

No question is made as to the sufficiency of the pleadings. 

The appellant assigns as error the action of the county court in rendering 
judgment against it, as the record discloses that the appellee’s disability began 
September 6, 1930, and ended September 28th thereafter, that the policy by its 
terms lapsed on September 3, 1930, for nonpayment of premium, and that the 
appellant had not waived the payment thereof. 

The record discloses that on December 3, 1929, the appellant issued to ap- 
pellee its insurance policy by which it agreed to pay appellee a weekly indemnity 
and certain hospital fees for disability resulting from disease originating thirty 
days after the date of the policy, provided such illness kept the appellee con- 
tinuously within doors and resulted in total disability and total loss of time. 

The provisions of the policy necessary to a disposition of this appeal pro- 
vide, in substance, that, if default was made in the payment of the premium, 
subsequent acceptance thereof by the appellant or its authorized agent should 
reinstate the policy, but to cover only such sickness as might begin more than 
ten days after the date of the acceptance of the premium; that strict compliance 
on the part of the appellee with the provisions of the policy and the application 
therefor is a condition precedent to recovery, and a failure so to comply shall 
forfeit to the company all rights to indemnity; that the appellee agrees to make 
payments in the sum of $5.50 each month, and remit the same within ten days 
after notification to the home office, and a failure to so remit automatically can- 
cels all of the benefits by reason of the policy; that the policy is noncancelable 
by the company, except for nonpayment of premiums when due; that the date 
of payment of premiums shall be indicated from the issuance of the policy or 
ten days from date notification is mailed in Houston, Tex., but that the mailing 
of such notice is a matter of service to the appellee, and appellant assumes no 
responsibility for the failure to send such notices or for its nondelivery; and 
that an offer of reinstatement after the due date of any premium shall not be 
held a waiver of such conditions. 

The application for the policy authorized the appellant to draw on appellee 
through the Amarillo National Bank at Amarillo, Tex., for the monthly premiums. 

It is uncontroverted that appellee was totally disabled by illness, which began 
on September 6, 1930, and that such total disability lasted for a sufficient time to 
authorize the amount of the recovery, if appellant was liable. 

The record shows that some time prior to November 6th the appellee, in writ- 
ing, forwarded to the appellant by mail his claim for disability. 

[1] The record shows: 

That the September premium was paid on the 17th day of September, which 
appellant acknowledged on September 22d to be the payment of premium to Octo- 
ber 3d. That on October 3d and November 11th appellant acknowledged pay- 
ment of the premiums to November 3d and December 3d, respectively. 

That on August 25, 1930, on a regular form notice upon which was printed: 
“The sending of this notice shall not constitute a waiver of the policy conditions,” 
the appellant wrote appellee that a premium payment on his policy would be due 
September 3, 1930, and advised him: 

“Your protection is best assured by prompt remittance and we thank you in 


advance for your early attention to the matter. Your check should reach us not 
later than ten days from this date.” 


“We appreciate your business and believe you wish to keep your policy in 
force.” 
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That on September 5th, and on September 15th, the appellant forwarded to 
ippellee notices identical with the notice forwarded on August 25th. That on 
November 25, 1930, the appellant advised appellee by letter that the premiums on 
his policy had been paid to December 3, 1930. 

The policy provided that the appellee: “Agrees to make payments in the sum 
rf $5.50 each month and to remit same to the Home Office within ten days after 
notification,’ etc. And that a failure to do so cancels the benefits of the policy. 

The appellant sent the third notice on September 15th for the premium due 
September 3d, and on September 22d acknowledged payment and receipt of said 
premium. 

({t will be observed that in none of the notices or receipts acknowledging pay- 
ment of premiums is appellee advised that the policy lapsed and a reinstatement 
thereof required. On November 6th, by letter, appellant denied liability to appellee 
because of his failure to pay the premium due September 3d, but on September 
22d, less than ten days after the last notice, appellant accepted said premium. On 
October 3d and November 11th, appellant acknowledged payment of premiums to 
November 3d and December 3d, and on November 25th, advised appellee that his 
premiums were paid to December 3d. 

Except the letter of November 6th, appellant’s receipts, notices, and letters 
implied that the policy was still valid and in existence, and in our opinion, if the 
policy had lapsed, appellants statements and conduct were sufficient to authorize 
the finding of the court that the provision lapsing the policy had been waived. 
Equitable Life Assurance Society v. Ellis, 105 Tex. 526, 147 S. W. 1152, 152 S. W. 
625; Underwood v. oe Life & Annuity Co., 108 Tex. 381, 194 S. W. 585; 
Occidental Life Ins. Co. v. Olive E. Jamora (Tex. Civ. App.) 44 S.W.(2d) 808. 

{2] The appellant eniaenn as error the action of the court in admitting, over 
its objection, appellants letter dated November 25, 1930, advising appellee that the 
premiums on his policy were paid to December 3d, because the letter was incom- 
petent, not authenticated, and related to a copy of a letter theretofore introduced 
hy appellee (the admission of which copy is hereinafter discussed). 

It appears from the face of said letter that it was written in reply to a letter 
received from appellee, dated November 23, 1930; it purports to have been signed 
by the president of the insurance company; and the record discloses that it was re- 
ceived by appellee in due course of mail. 

22 C. J. 908, § 1111, reads as follows: “A letter received in due course of mail 
purporting to be written by a person in answer to another letter proved to have 
been sent to him is prima facie genuine and is admissible in evidence without 
proof of the handwriting or other proof of authenticity, especially where the al- 
leged writer admits that he received and replied to a letter of the character claim- 
ed to have been written to him.” 

The rule here announced is approved by the Supreme Court of this state in 
Ullman Lewis & Co. v. P. S. Babcock, 63 Tex. 68; and by the Court of Civil Ap- 
peals of Texarkana in Western Union Telegraph Co. v. Sharp, 5 S. W.(2d) 567. 
This assignment is overruled. 

[3] The appellant presents as error the action of the trial court in admitting, 
over appellant’s objection, the carbon copy of the letter which purports to have 
been written by appellee to appellant on November 23, 1930, asking if the policy 
he held “Is in effect and if I am in good standing?” because said carbon copy was 
not the best evidence, was incompetent, and it was not shown that the original of 
such letter was received by the appellant. 

This case was tried before the court without the intervention of a jury, and 
the presumption prevails that he did not consider inadmissible testimony, and, the 
evidence being sufficient to warrant his finding, independent of this carbon copy, 
the admission thereof, if error, was harmless. 

The judgment is affirmed. 
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AUTOMOBILE 


CHARLTON v. VAN ETTEN et al. 
District Court, D. Minnesota, Third Division. Feb. 9, 1932. 
55 Federal Reporter (2d) 418. 
2. INSURANCE. 


Allegation in complaint for personal injuries and property damage growing 
out of automobile collision held not to state cause of action against insurer. 

Plaintiff made claim against insured, his servant, and insurer, for per- 
sonal injuries and property damage growing out of automobile collision, 
and not allegation in complaint relative to the insurer was that the 
liability’ policy provided that the insurer would pay to all parties, in- 
cluding the plaintiff, the amount of any claim allowed by reason of in- 
juries or damages sustained, for which the insured should become liable, 
but there was no allegation that any claim had been allowed. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

3. INSURANCE. 

Policy provision that insurer would pay to others amount of claim allowed 
against insured for injuries or damages sustained held not to subject insurer to 
liability in advance of determination of such amount. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 


Action by William E. Charlton against Arthur H. Van Etten and others. 
Heard upon a demurrer of the London Guarantee & Accident Company, Limited, 
to the complaint. 

Demurrer sustained. 

Thomas W. McMeekin and Reuther & Sullivan, all of St. Paul, Minn., for 
plaintiff. 

K. A. Campbell, of Minneapolis, Minn., for defendant London Guarantee & 
Accident Co. 

SANBORN, District Judge. 

The defendant London Guarantee & Accident Co., Limited, demurs upon 
two grounds: (1) That the complaint does not state sufficient facts to constitute 
a cause of action against it; and (2) that there is a misjoinder of causes of action. 

The plaintiff makes claim against the defendants Van Etten and Eureka 
Vacuum Cleaner Company for personal injuries and property damage growing out 
of an automobile collision alleged to be due to the negligence of Van Etten, 
who is asserted to have been, at the time, a servant of the Eureka Vacuum 
Cleaner Company. So far as the London Guarantee & Accident Company, Lim- 
ited, is concerned, the only allegation in the complaint is this: “That the defend- 
ant, London Guarantee & Accndent Company, Ltd., during all times herein men- 
tioned was the insurer, pursuant to liability policy which provided that the said 
Guarantee Company would pay to all parties, including the plaintiff, the amount 
of any claim allowed by reason of injuries or damages sustained, for which the 
said defendant, Eureka Vacuum Cleaner Company should become liable.” 

[1] The basis for joining the insurer is no doubt the language which is 
found in the case of Peterson v. Maloney (Maryland Casualty Co., Garnishee) 
181 Minn. 437, 440, 232 N. W. 790, 791, which is as follows: “The insurance 
under the policy here, and under policies generally used in this state, is liability, 
rather than indemnity insurance. Hence, under our practice, a plaintiff who seeks 
to recover damages caused by the operation of an insured car may join the in- 
surance company as a defendant in the action, or, if not so joined, may, after 
obtaining judgment against the assured or against one covered by the provisions 
of the policy, proceed by garnishment against the insurer.” 

An examination of that case will show that this language is clearly obiter. 
My impression is that the Supreme Court of Minnesota will not hold, when the 
question is squarely presented, that an action in tort against the owner of an 
automobile may be joined with an action on contract against his insurer upon the 
ordinary liability policy covering personal injuries and property damage. As far 
as that court has yet gone is to hold that where the insurer assumed and conducted 
the defense of the action, without reserving any right to deny liability under the 
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policy, it would be required to pay the judgment obtained against its insured. 
See Patterson v. Adan, 119 Minn. 308, 138 N. W. 281, 48 L. R. A. (N. S.) 184; 
Humphrey v. Polski, 161 Minn. 61, 200 N. W. 812; Oehme y. Johnson, 181 
Minn. 138, 231 N. W. 817. 

There is grave doubt as to whether it could be said that all of the parties 
detendant were affected by the causes of action attempted to be joined. If the 
plaintiff, as a third person for whose benefit the policy was written, may main- 
tain-a suit upon it, neither Van Etten nor the Eureka Vacuum Cleaner Company 
would be affected by that cause of action upon the policy. 

{2, 3] With reference to the sufficiency of the facts stated to constitute a 
cause of action against the insurer, the allegation is that the policy provided 
that the insurer “would pay to all parties, including the plaintiff, the amount of 
any claim allowed by reason of injuries or damages sustained, for which the 
said defendant Eureka Vacuum Cleaner Company should become liable.” There is 
no allegation that any claim has been allowed, and, under the language used, it 
would be a fair assumption that the terms of the policy were not broad enough 
to subject the insurer to a suit of this kind in advance of a determination of the 
amount for which its insured was liable. 

The demurrer is sustained. 


WATSON vy. ROYAL INDEMNITY CO. 
District Court, S$. D. Alabama. Feb. 29, 1932. 
56 Federal Reporter (2d) 409. 
1. INSURANCE. 

Provisions in automobile indemnity policy issued to automobile rental agency, 
imposing obligations on designated “insureds” in case of accident, held inapplicable 
to injured persons. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

2. INSURANCE. ‘wa : : ; 

Failure of “insureds” designated in automobile indemnity policy issued te 
automobile rental agency to comply with conditions imposed in case of accident 
held not to forfeit rights granted by policy to injured persons. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 


Suit by Arthur K. Watson against the Royal Indemnity Company. On de- 
murrers to certain pleas filed by the defendant. 

Demurrers sustained. ; 

Pillans, Cowley & Gresham and R. T. Ervin, Jr., all of Mobile, Ala., for 
plaintiff. 

Stevens, McCorvey, McLeod, Goode & Turner, of Mobile, Ala. for defendant. 

Ervin, District Judge. 

This is a suit by Watson against the Royal Indemnity Company under the 
following facts: 

The company issued an indemnity policy to the Hertz Drivurself Company and 
its subsidaries. During the life of said policy, an automobile was leased by said 
company to one Cooper, who, while driving said car, negligently injured plain- 
tiff, who sued said Cooper in the state court and recovered judgment against him. 
The defendant in this suit was not made a party to such suit. 

Plaintiff sued out a writ of fieri facias on said judgment, which was returned 
“no property found.” 

Plaintiff alleges that Cooper is insolvent. It is also alleged that the policy 
sued on covers Cooper’s liability, and agrees, in the event of his insolvency, and 
execution is returned unsatisfied on a judgment obtained against him, an action 
might be brought under such policy to recover the amount of such judgment. 
The pleas filed set up a number of the quoted provisions and aver a failure 
of Cooper and the Hertz Company and plaintiff to conform to the provisions so 
set out. Demurrers filed to the pleas raise the question that the duties or contract 
obligations so set up are imposed on the Hertz Companies or the renters or 
drivers of cars rented from the Hertz Companies in the event that they are 
sued or sought to be held liable for damages, and are not imposed on the in- 
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jured person, or plaintiff in any such accident. This calls for an analysis of the 
provisions of the policy, which are as follows: 

“Statement No. 1: 

“Insured: Hertz Drivurself Corporation, Delaware corporation, Hertz Drivur- 
self Sales Corporation, an Illinois corporation, Hertz Drivurself System, Inc., 
a Delaware corporation, and all subsidiary and or associated corporations (now 
existing or hereinafter organized during the period of this policy) of each and 
or all of the foregoing corporations, (all of the foregoing being hereinafter 
sometimes referred to as ‘named insured’), and any person firm or corporation 
licensed by the named insured, of any of them, to use the Hertz Drivurself 
System in the conduct of the business or renting automobiles without chauffeurs 
to others (hereinafter sometimes referred to as ‘licensees’), and any person, firm 
or corporation to whom an automobile has been rented without a chauffeur (herein- 
after referred to as the ‘renter’), and any employee or employees of said person, 
firm or corporation (hereinafter referred to as the ‘driver’), and any employer of 
said ‘renter’ and or ‘driver.’ 

“In consideration of the premium specified in, and the statements contained 
in, the Schedule of Statements endorsed hereon, made part hereof, and warranted 
by the Insured to be true, the Royal Indemnity Company (hereinafter called ‘the 
company’) hereby agrees with the Insured named in Statement 1, that if, during 
the term mentioned in Statement 13, any person or persons shall sustain bodily 
injuries by accident, whether resulting fatally or otherwise, or any property 
(except property of the Insured or in the charge, possession, custody or control 
of the Insured or its employees, or carried in or upon the automobiles insured 
hereunder) shall be accidentally injured or destroyed by reason of the ownership, 
maintenance or use of any of the automobiles described in Statement 5 of the 
said Schedule, at any location within the United States of America or the 
Dominion of Canada, for which bodily injuries and or injury or destruction of 
property the Insured and or others, as hereinafter provided, are liable for dam- 
age, 

“Then the company will pay, within the limits specified in Statement 12, the 
loss (including consequential loss of use of property injured or destroyed) arising 
out of such liability of the named Insured, and or any person while riding in or 
legally operating any of the automobiles described in the Schedule of Statements, 
and or any person, firm or corporation legally responsible for the operation 
thereof, provided such riding, use or operation is with the permission of the 
named Insured, or, if the named Insured is an individual, with the permission 
of an adult member (other than a chauffeur or domestic servant) of his house- 
hold; it being agreed, however, that this Policy shall not apply as respects in- 


jury or destruction or loss of use of property, unless a premium is specified under 
‘P. D. in Statement 5: 


“And will in addition, in the name and on behalf of the named Insured and 
or any person, firm or corporation as above defined, 1. Defend all claims or 
suits for damages for such bodily injuries and or injury, destruction and or loss 
of use of property for which damages they are or are alleged to be liable. 2 
(a) Pay all costs and expenses incurred with the Company’s consent. (b) Pay 
all taxed costs. (c) Pay all interest accruing before and after entry of judgment 
until the Company has paid, tendered or deposited in Court such part of such 
judgment as does not exceed the limit of the Company’s liability thereon. 3. Repay 
the expense incurred in providing such immediate surgical relief as is imperative 
at the time of the accident. 

“Provided always that the Insurance hereby made is and shall be subject to 
the Conditions hereinafter set forth and to the memoranda, if any, endorsed 
hereon in like manner as if the same were respectively repeated and incorporated 
herein, and compliance with such Conditions and memoranda, and each of them, 
shall be a condition precedent to the right of recovery hereunder. 

“Condition No. 4: 


“Upon the occurrence of any accident claimed to be covered by this policy, 
the renter or driver shall give immediate notice to the licensee from which such 
automobile was rented, and immediately thereafter such licensee shall give written 
notice to the company at its home office, 150 William Street, New York City, 
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New York, or to an authorized agent of the company within the state wherein 
uch accident occurred, with the fullest information possessed by such licensee 
at the time, and each insured shall forward to the company or agent who counter- 
signed this policy forthwith upon receipt thereof, every process, pleading and 
paper of any kind relating to any and all claims, suits and proceedings received 
by it or him, respectively. 

“Condition No. 7: 

“The violation of any provision, term, covenant or condition of this policy by 
any licensee or by the renter or driver, or employer of the renter or driver, shall 
not release, diminish or affect the liability of the company hereunder as to any 
of the named insured. The violation of any provision, term, covenant or condition 
of this policy by any renter or driver, or any employer of a renter or driver, 
shall not release, diminish or affect the liability of the company hereunder as to 
the licensee. This policy shall be cancelled by either the named insured or the 
company giving to the other sixty days notice in writing of its election to cancel. 
Said notice may be given personally or may be given by United States registered 
mail.” 

The policy also contains the following provisions: 

“It is further understood and agreed that the said policy shall not cover the 
renter or driver unless full information tegarding any accident is given to a 
representative of the operator at the station of the operator from 
automobile was rented within twenty-four hours after the 
accident.” 

“In the event of a claim or suit covered by this policy the Insured shall in 
no manner aid or abet the claimant but shall cooperate fully with the company 
in defense of the said claim or suit.” 

“It is understood and agreed that the said policy shall not apply unless 
Hertz Drivurself System standard rental agreement is issued 
time the automobile leaves the station.” 

“It is further understood and agreed that the said policy shall not apply 
unless a copy of rental agreement stub is mailed to Hertz Drivurself System, 
Inc., 333 South Franklin Street, Chicago, Illinois, by noon of the day following 
completion of trip for which said rental agreement was issued.” 

“It is further understood and agreed that the said policy shall not cover lia- 
bility of any person, firm, or corporation other than insured named in statement 1 
of the schedule of statements of said policy and clause (A) above in respect of 


injuries caused in whole or in part by any automobile while 
tained or used: * * * 


which the 
occurrence of such 


a 
at or before the 


being operated, main- 


In violation of any of the terms, conditions, limitations and agreements 
of the rental agreement.” 

“Every accident must be immediately reported in writing to the station from 
which the car is rented and in any event within twenty-four hours. The driver 
and renter must fully cooperate with the insurance company and the station from 
which the automobile is rented in all matters connected with the investigation and 
defense of any claim or suit.” 

Condition No. 8: 

“In the event of the bankruptcy or insolvency of any of the insured, the 
company shall not be relieved of the payment of such indemnity hereunder as 
would have been payable but for such bankruptcy or insolvency. If, because of 
such bankruptcy or insolvency an execution against any of the insured is re- 
turned unsatisfied in an action brought by the injured or his or her personal 
representative in case death results from the accident, then an action may be 
maintained by the injured person or his or her personal representative against 
the company under the terms of this policy for the amount of judgment in said 
action, not exceeding the amount of the policy.” 


[1] It will be observed that practically all these are conditions subsequent, 


providing for the forfeiture by failing to do something after the infliction of the 
injury. 


We find first the policy covers the various Hertz Companies and such persons 
rent cars from them, who are denominated “named insured,” “licensees,” 
renters” and or driver. Certainly, the injured person is not any one of these, 
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so his claim for compensation against the defendant is not one for indemnity 
because some one is trying to hold him liable on a claim that defendant should 
defend or pay. 

The provisions that “the renter or driver shall give immediate notice to the 
licensee” imposes no obligation on the plaintiff. 

So the provision “the violation of any provision, term, covenant or condition 
of this policy by any licensee or by the renter or driver, or employer of the 
renter or driver shall not release,” etc., does not apply to the plaintiff. He is not 
within these terms, nor had he made any covenant with the defendant. 

The provision the “policy shall not cover the renter or driver unless full 
information regarding any accident,” etc., cannot refer to any duty or obligation 
of the plaintiff. 

So the provision that the “insured shall in no manner aid or abet the claim- 
ant” cannot refer to plaintiff, but to some one who is defendant in a suit. Cer- 
tainly, the provisions requiring the issuance and forwarding of a rental agree- 
ment apply only to the local Hertz Company whose duty it is to perform these 
duties. So, again, the provision exempting the company from liability where the 
rented car was used in violation of the terms and conditions imposed by the 
rental agreement can apply only to the user of the car and not to the person 
injured. So, again, the provisions requiring the reporting to the station of the 
accident and co-operation in the investigation of the accident can refer only to the 
driver or employer of the driver at the time of the accident. 

I find nothing in the policy which requires the plaintiff or injured person to 
make any report or to do anything to preserve his rights, he is the person whose 
claim is contemplated as being opposed or resisted by the company and all operators 
or users of the car, whose duty it is to aid in the investigation for the purpose 
of defeating his claim. 

The complaint is drawn under the last-quoted provision of the policy provid- 
ing that the insolvency of any one of the insured should not release the company, 
but that, if an injured person obtains a judgment against an insured person, and 
exccution is returned unsatisfied, an action may be maintained by 


person against the company “under the terms of this policy” 
the policy. 


the injured 
for the amount of 


The complaint alleges such judgment, and return of execution. What, then, 
is the meaning of the words “under the terms of this policy’? We have seen 
that certain duties are imposed by it on the various persons who are insured. 

Certainly, these duties or obligations are intended to require such insured 
persons to do these stated things or to lose their right to require defendant to 
defend the suit or to pay such judgment as may be rendered against them, but, 
certainly, it is not intended to defeat the right of an injured person to hold 
defendant to its contract because the injured person fails to perform a duty 
imposed upon such other by the policy. To make assurance doubly sure on this 
point, see condition 7 quoted from the policy. Even in the absence of such a 
stipulation only a failure by one charged with a duty, to perform such duty, 
would forfeit his rights. The various persons insured may be presumed to know 
the terms of the policy, but surely a person injured by one of such insured 
persons would not even know that there was a policy covering or protecting such 
insured, much less be informed of its terms, so as to charge him with the duty 
of seeing that the person whose negligence injured him performed the duties im- 
posed upon such person by the policy. 

Assuming, however, that he was informed of the fact of a policy and of its 
terms, how can the injured person enforce performance by the insured of his 
‘duty to the company? 

The injured person and the insured are hostile parties. The injured person 1s 
claiming damages directly of the insured, and only contingently of the company. 
The insured is trying to save his own skin. 


Can the injured plaintiff say to the insured defendant, “You must give notice 
to the Hertz Company of the injury and see that they forward such notice to 
the insurance companies, and you must forward a a copy of my complaint to such 
insurance company and co-operate with them in investigating the accident and 
your liability, and you must aid them in defending this suit”? Suppose he does all 
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this and the insured fails or refuses to do it, can the injured person mandamus 
him to compel such performance? Suppose the injured person should forward a 
copy of the complaint to the company, this would not be a compliance by the 
insured with the terms of the policy. 


Suppose, again, the injured person demand performance by the insured, how 
is he to know or be informed of or prove performance by the insured? 


[2] The law does not require the doing of a vain or futile thing. If, then, 
it would be vain or futile for the injured person to request or demand perform- 
ance by the insured of the duties imposed upon him in order to protect his own 
rights, then certainly the failure of such insured person should not be held to 
forfeit such rights as are granted by the policy to the injured person. Again, 
suppose the insured is insolvent, he knows nothing can be made out of him, so 
he is perfectly indifferent, he has no interest or inclination to perform his duties 
in order to protect such judgment as the injured person may recover. Suppose, in 
addition to being insolvent, he has some little pique against the injured person. 
He can willfully fail and refuse to perform the duties required of him and so 
defeat the claim of the injured person. What sane man could or would look to his 
adversary to protect or preserve his rights in a litigation? Has it ever been done 
in any case since the world began. Can we then so construe the words “under the 
terms of this policy” as requiring performance by the negligent driver of the 
duties required of him to protect his own rights, in order to preserve the rights 
of the injured person? 

Let us examine condition 8. If this contract was one of indemnity against 
loss or damage, an insured, in order to recover against the company, would have 
to aver and prove payment of the claim of the injured person, so his bankruptcy 
or insolvency might be said in a way to release the company, but that is not the 
case here. It is a policy of indemnity against obligation, so in no event could the 
bankruptcy or insolvency of the insured release the company. It is only “such 
indemnity as would have been payable but for such bankruptcy or insolvency” that 
is referred to in the first sentence. What indemnity does the bankruptcy or in- 
solvency relieve the company of? None on a policy such as this, for should the 
insured be declared a bankrupt the trustee would have to defend the suit against 
the insured and the company would have to pay such judgment as is recovered, 
whether the trustee has paid such judgment or not. 

I find no indemnity the company is relieved of by the bankruptcy or insol- 
vency of an insured. 

So I construe this sentence as saying in effect that the injured person shall 
not suffer from the bankruptcy or insolvency of an insured, for that certainly is 
the intent indicated by it. 

But assuming the bankruptcy or insolvency did release the claim of the 
insured against the company, the company agrees not to claim such release on that 
ground. 

Why then, should the company claim a release on grounds of failure of the 
insured to do other things? 


Condition 8 as written in this policy is the only place where any reference 
is made to the duty or obligation of the injured, and, as I construe this policy, 
when the injured has done what is there set out, he as a right to sue the company 
to recover the amount of such judgment as he may have recovered against any 
one of the insured. 

This condition as written certainly presupposes that the company was not a 
party to such suit and was not defending it. It says: “Then an action may be 
maintained by the injured person or his or her personal representative against the 
company under the terms of this policy for the amount of judgment in said 
action, not exceeding the amount of the policy.” 

As the company was not a party to the action, it seems to me it has not 
agreed to the right of recovery, but has a right to litigate the question in the 
present case, but apparently concedes that, if the plaintiff establishes such right, 
the recovery shall be the amount of the judgment, just as in a suit or a note. 


The expression used is “an action may be maintained,” not that an action may be 
brought or instituted. 
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The language is, not that the company will pay such sum, but that a “suit may 
be maintained” for such sum. 

Hence, the company may litigate in such suit the right of the injured person 
to recover, but not as to the amount ot such recovery. 

Again, as the injured person is bound by the amount of such judgment and 
cannot sue for more than that sum, so the company should also be bound by it 
if the injured person establishes the right to recover against the insured. So 
when the injured person has sued an insured, and prosecuted such suit to judg- 
ment, and had execution issued in a suit against the company, he is suing the 
company strictly “under the terms of this policy.” 

But for such terms he could not sue the company, and then, on no other 
terms. 

The meaning of the paragraph as I read it is that no one who has a valid 
claim for injury against an insured shall lose by reason of the insolvency of such 
insured, but, when he prosecutes such claim to judgment and proves the in- 
solvency by an execution returned “no property found,” he may maintain a 
suit against the company for the amount of the judgment. Neither the bank- 
ruptcy nor the insolvency of the insured could release the company if it was 
bound to the injured person or to the insured, but, if such injured person would 
lose the fruits of his judgment by reason of the bankruptcy or insolvency of the 
insured, then the company undertakes to pay such claim. 

Again, as the injured person is bound by the amount of such judgment, and 
cannot sue for more, then the company is also bound by it on that question. 

So, when the injured person has sued one of those insured and prosecuted 
such suit to judgment, and had execution issued and returned “no property 
found,” and alleges that the insured is insolvent and sues the company for the 
amount of such judgment, he is suing the defendant “under the terms of the 
policy,” there being no other terms imposed on him by such policy, and but for 
the terms of this paragraph no such action could be maintained. 

I am aware of the fact that there are authorities on both sides of the con- 
struction I place on the words “under the terms of the policy.” I agree with 
Metropolitan Casualty Ins. Co. v. Albritton, 214 Ky. 16, 282 S. W. 187, and 
Finkelberg v. Continental Casualty Co., 126 Wash. 543, 219 P. 12, 13. An examina- 
tion of the opposed cases will show that some of the cases were in equity, and 
most of them went off on a supposed intent of certain statutes, instead of the 
meaning of words found voluntarily placed in a written contract. Some of them 
on the proposition that the contract was one of indemnity against loss or damage, 
and not indemnity against obligation. 

Without undertaking to discuss any of them in detail I have stated the reasons 
which caused me to reach my conclusion. 

The demurrers to the pleas will therefore be sustained. 


HYNDING v. HOME ACC. INS. CO. L. A. 13260. 


Supreme Court of California. Jan. 30, 1932. 

7 Pacific Reporter (2d) 999, 

1. INSURANCE. 

That assured, in violation of co-operation clause, failed to co-operate with au- 
tomobile liability insurer in action against assured, resulting in prejudice to in- 
surer, held defense to injured party’s action against insurer to recover on judg- 
ment obtained against assured (St. 1919, p. 776). 

St. 1919, p. 776, which deprives insurance carrier of defense of insol- 
vency or bankruptcy of assured, and permits action to be brought by in- 
jured party on policy after judgment against assured, provides that such 
action is “subject to * * * terms and limitations” of policy, and hence, 
where insurer was prejudiced by assured’s violation of co-operation clause, 
in that assured, notwithstanding fact that his report of accident indicated 
that defense existed, failed to attend trial to testify, although notice there- 
of had been given him and his expenses tendered by insurer, latter had 
good defense. 


(For other cases, see Insurance, Dec. Dig. § 311[1].) 
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2. INSURANCE 

In injured party’ s action against automobile liability insurer, defense defeat- 
ing statutory object cannot be raised (St. 1919, p. 776). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

3. INSURANCE. 

To make assured’s violation of provision of automobile liability policy de- 
fense against injured party, provision must be reasonably necessary for insurer’s 
protection and capable of ready compliance by assured (St. 1919, p. 776). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

4. INSURANCE. 

Assured’s violation of condition of automobile liability policy is no defense 
against injured party, unless insurer was substantially prejudiced (St. 1919, p. 776). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

In Bank. 

Appeal from Superior Court, San Diego County; C. N. Andrews, Judge. 

Action by Louie Hynding against the Home Accident Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed. 

Superseding opinion of District Court of Appeal, reported in 2 P.(2d) - 423. 

Kidd, Schell & Delamer, of Los Angeles, for appellant. 

Adam Thompson, Renwick Thompson, and Gordon Thompson, all of San 
Diego, for respondent. 

Hubert T. Morrow, James S. Bennett, Frank G. Finlayson (of Finlayson, 
Bennett & Morrow), and Henry L. Knoop, all of Los Angeles, Daniel W. Bur- 
bank, C. F. Laumeister, Bronson, Bronson & Slaven, Hartley F. Peart, Cooley, 
Crowley & Supple, Jesse H. Steinhart, John J. Goldberg, and Hadsell, Sweet & 
Ingalls, all of San Francisco, Donahue, Hynes & Hamlin and Crosby & Crosby, 
all of Oakland, Treadwell, Van Fleet & Laughlin, O’Connor, Fitzgerald & Moran, 
and Redman, Alexander & Bacon, all of San Francisco, Brown, Ledwich & Ros- 
son, of Oakland, Ray W. Hays, of Fresno, and Levinsky &. Jones, of Stockton, 
amici curie for appellant. 

LANGDON, J. 

This is an action against an insurance carrier to recover the amount of a 
judgment previously obtained against an assured. Plaintiff was injured in an au- 
tomobile accident as a result of the negligence of S. K. Tucker, and the latter was 
insured against liability with defendant company. Plaintiff sued Tucker and re- 
covered judgment for $2,019.48, which sum ke was unable to collect, the latter be- 
ing insolvent. Plaintiff then brought this action against defendant company. In 
its answer, the company set up the defense that Tucker’s report of the accident 
tended to show that he was free from blame, but that he had failed to co-operate 
with the company in obtaining information and witnesses, and, in addition, had 
failed to attend the trial to testify, although notice thereof had been given him 
and his expenses had been tendered by the company. It was further alleged in the 
answer that a request by the company for a continuance had been refused. At 
the time of the trial plaintiff moved to strike out that part of the answer setting 
up the above defense, and the court granted the motion. Judgment was subse- 
quently rendered in favor of plaintiff, and defendant appealed. 

The policy of insurance under which defendant undertook to indemnify Tucker 
against claims for injury or death contained the usual stipulations requiring 
the assured to report accidents, claims, and suits, and to co-operate with the com- 
pany in securing information, evidence, the attendance of witnesses, and in ef- 
fecting settlements and in prosecuting appeals. These conditions are clearly stated, 
and it is obvious that Tucker, the assured, failed to comply with them, and could 
not himself have held the company to its liability under the policy. 

The right of an injured person to sue an insurance company after judgment 
ias been obtained against the assured is derived from a statute passed by the 
Legislature in 1919, which appears to have been enacted primarily for the purpose 
of protecting such injured person when the assured is bankrupt or insolvent. 
Thus, it is entitled: “An act relating to actions against an insurance carrier when 
the insured person is insolvent or bankrupt, or without property sufficient to satisfy 
execution on account of loss or damage insured against, and requiring policy to 


h 
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be exhibited in certain cases.” Stats. of 1919, p. 776. The act itself, so far as it 
is relevant here, provides as follows: “No policy of insurance against loss or dam- 
age resulting from accident to, or injury suffered by another person and for which 
the person insured is liable * * * or, against loss or damage to property caused by 
* * * any vehicle, and for which loss or damage the person insured is liable, shall 
be issued or delivered to any person in this state * * * unless there shall be con- 
tained within such policy a provision that the insolvency or bankruptcy of the per- 
son insured shall not release the insurance carrier from the payment of damages 
for injury sustained or loss occasioned during the life of such policy and stating 
that in case judgment shall be secured against the insured in an action brought by 
the injured person or his heirs or personal representatives, in case death resulted 
from the accident, then an action may be brought against the company, on the 
policy and subject to its terms and iimitations, by such injured person, his heirs or 
personal representatives, as the case may be, to recover on said judgment.”  (Ital- 
ics ours.) 


The policy under consideration here followed the language of the act. The 
question before us is whether under that act the failure of the assured reasonably 
to co-operate with the insurance company in the preparation and trial of the action 
by the injured party may be set up as a defense by the company in the subsequent 
action against it to recover upon the judgment. As already stated, no uncertainty 
exists as to the terms of the policy or as to Tucker’s violation thereof. Our prob- 
lem therefore is solely one of statutory construction. 


Our first inquiry necessarily must be directed to the decisions in this state. 
The case upon which plaintiff principally relies in support of his position is Malm- 
gren v. Southwestern Automobile Ins. Co., 201 Cal. 29 255 P. 512, where this court 
pointed out that the statute creates a contractual relation in every indemnity in- 
surance policy, which inures to the benefit of any person who might be negligently 
injured by the assured. We there said (page 33 of 201 Cal., 255 P. 512, 513): 
“The substantive law of this state cannot be enlarged, circumvented, defeated, or 
modified by any provision which the insurer may have elected to place in its con- 
tract in derogation of or in conflict therewith. The statute is founded upon prin- 
ciples of public policy, and an anomalous situation would be created if the rights 
of third parties, for whose protection the law was adopted, could be hindered, de- 
layed, or defeated by the private agreements of two. of the parties. * * * The 
clause in the statute which provides that an ‘action may be brought against the 
company, on the policy and subject to its terms and limitations, by such injured 
person, was not intended to defeat its purpose upon the theory that an action 
brought ‘on the policy’ binds the injured person to a repudiation or waiver of the 
benefits of the statute expressly adopted for his protection, but it clearly has refer- 
ence to those matters concerning which the imsurer and assured could legally con- 
tract.” (Italics ours.) We are satisfied that the position taken by us in this de- 
cision is sound and reasonable, but an interpretation of the opinion in the light of 
the facts of the case shows that it is not controlling here. The defendant insur- 
ance carrier sought to evade liability by setting up a provision in the policy to 
the effect that liability to an injured third party would not accrue until an execu- 
tion obtained against the judgment debtor (the assured) was returned unsatisfied 
by reason of insolvency or bankruptcy. This court held that the statute made no 
such requirement, and that the provision was in ‘derogation of the statutory pur- 
pose. It was, however, observed in the above case that there were matters on 
which the assured and the company could legally contract. 


3achman y. Independence Indemnity Co. (Cal. App.) 297 P. 110, 298 P. 57, 1 
another case which touches this question, but only by dictum. After some discus- 
sion and extensive reference to the Malmgren Case, the court said in its opinion 
(297 P. 110, 118) : “We are of the opinion that after the happening of an accident 
coming within the coverage provisions of a policy of insurance, such as we are 
considering, neither the insurer nor the insured can, by any voluntary act, defeat 
the statutory right given to the injured person to bring an action on the policy 
after judgment recovered against the insured without some act or omission on the 
part of the injured [party] which will relieve the insurer from liability.” This 
declaration was wholly unnecessary, for the policy involved contained no co-op- 
eration clause, and the finding of the lower court that there was no collusion was 
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upheld. There being no violation by the assured of the conditions of the policy, 
remarks concerning the’ possible effect of such violation may be disregarded. 

No other California case has dealt specifically with this question, and it must be 
obvious that the above decisions do not purport to determine it. In other states, the 
great majority of the decisions on similar statutes have held co-operation clauses 
to be enforceable, and the violation thereof by the assured to be a good defense 
against the injured party. The leading case is Lorando v. Gethro, 228 Mass. 181, 
117 N. E. 185, 187, 1 A. L. R. 1374, construing a statute providing that, when the 
loss occurred by reason of the injury or death, “the liability of the insurance com- 
pany shall become absolute.” It did not state that the right to bring the action 
would be subject to the terms and limitations of the policy, as our statute does. 
Nevertheless, the court held that the liability was absolute “only in respect to the 
amount of the loss,” and in the course of a thorough discussion said: “The clause 
does not mean that the other valid conditions of a contract of casualty insurance 
are abrogated. Whatever conditions are imposed by that contract, whether as to 
written notice by the insured to the insurer of any accident and.claim, the delivery 
to the insured of summons in case instituted, as to time of bringing action on the 
policy, or otherwise, are left in full force, unaffected by this clause. * * * It is 
almost inconceivable that the Legislature would attempt to make an insurance 
company unconditionally liable to pay for a loss without giving it an opportunity 
to require any notices of loss or of actions at law and thus to ascertain the cir- 
cumstances out of which the loss arises and its nature and extent at or near the 
time when the event occurs, or to make reasonable conditions as to the establish- 
ment of its liability under the insurance contract. Such an intent * * * could not 
be inferred in the absence of unequivocal words expressing that purpose so clearly 
as to be beyond discussion.” 

The Court of Appeals of New York came to the same conclusion in Cole- 
man v. New Amsterdam Casualty Co., 247 N. Y. 271, 160 N. E. 367, 72 A. L. R. 
1443. The statute under consideration differs from our own act in no substan- 
tial manner save in its requirement of return of execution unsatisfied as a basis 
of action against the insurance company. Chief Judge Cardozo said (247 N. Y. 
271, 160 N. E. 368, 72 A. L. R. 1443): 

“By express provision of the statute, the action is to be ‘maintained by the 
injured person * * * against such corporation under the terms of the policy.’ 
If the terms could be disregarded, insurers would be helpless to defend them- 
scives against chicanery or covin. They might then be held, though there had 
been neither notice of the claim nor opportunity reasonably prompt to investi- 
gate the merits. Cf. Lorando v. Gethro, 228 Mass. 181, 185, 117 N. E. 185, 1 A. 
LL. R. 1374. 

“The plaintiff argues that a bankrupt holder of a policy, colluding with an 
insurer, could refuse to co-operate, and thus enable the insurer to cheat the stat- 
utory remedy. With usual force, the defendant can argue that a bankrupt assured 
could collude with a claimant to fasten upon the insurer a fictitious liability. The 
statute was prompted by a definite mischief. Cf. Lunt v. Atna Life Ins. Co., 253 
Mass. 610, 149 N. E. 660; Roth v. Nat. Auto Mut. Cas. Co. [202 App. Div. 667, 195 
N. Y. S. 865], supra. Before its enactment, the insolvency of the assured was 
equivalent in effect to a release of the surety. The policy was one of indemnity 
against loss suffered by the principal, and loss to him there was none if he was 
unable to pay. The effect of the statute is to give to the injured claimant a 
cause of action against an insurer for the same relief that would be due to a 
solvent principal seeking indemnity and reimbursement after the judgment had 
been satisfied. The cause of action is no less but also it is no greater. Assured 
and claimant must abide by the conditions of the contract.’ (Italics ours.) 


Many other well-considered cases are to the same effect. See Stacey v. 
Fidelity & Casualty Co., 114 Ohio St. 633, 151 N. E. 718; Guerin v. Indemnity 
Ins. Co., 107 Conn. 649, 142 A. 268; Miller v. Metropolitan Casualty Co., 50 R. 
I 166, 146 A. 412; George v. Employers’ Liability Assur. Corp., 219 Ala. 307, 122 
so. 175, 72 A. L. R. 1438; Indemnity Ins. Co. v. Davis’ Adm’r, 150 Va. 778, 143 
5. E. 328; Bachhuber v. Boosalis, 200 Wis. 574, 229 N. W. 117; Schneider v. 
Autoist Mutual Ins. Co., 346 Ill. 137, 178 N. E. 466; New Jersey Fidelity & Plate 
Glass Ins. Co. v. Love (C. C. A.) 43 Fe(2d) 82; Vance on Insurance (2d Ed. 
1930), § 178; Huddy, Ency. of Automobile Law (9th Ed.) vol. 13-14, § 325; note, 
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44 Harv. L. Rev. 470. It may be noted that subsequent to the decision in Lorando 
v. Gethro, supra, the Massachusetts statute was amended to abrogate the rule 
of that case. Several other states have also, by recent legislation, enlarged the 
rights of the injured person. See Heyting, Statutory Liability of Automobile 
Insurance Companies, 17 Amer. Bar Assn. J. 15, January, 1931. 

In Royal Indemnity Co. v. Morris, 37 F. (2d) 90, the Circuit Court of Ap- 
peals for the Ninth Circuit considered the California statute, declared it to be 
similar to that of New York, and followed the holding of Coleman v. New Am- 
sterdam Casualty Co., supra. In Metropolitan Casualty Ins. Co. v. Colthurst, 
36 F.(2d) 559, the same court considered our decision in Malmgren v. South- 
western Automobile Insurance Co., supra, and correctly concluded that it did 
not purport to decide the validity of conditions requiring co-operation. 

The only cases which maintain a contrary view appear to be Finkelberg v. 
Continental Casualty Co., 126 Wash. 543, 219 P. 12; Metropolitan Casualty Ins. 
Co. v. Albritton, 214 Ky. 16, 282 S. W. 187, 188, and Edwards v. Fidelity & Casual- 
ty Co., 11 La. App. 176, 123 So. 162. In the Finkelberg Case, there was definite 
evidence of collusion, for the assured gave the company a release. Neverthe- 
less, the case was expressly disapproved on the point in question by the later 
case of Merriman v. Maryland Casualty Co., 147 Wash. 579, 266 P. 682, 63 A. L. 
R. 1040. In the Albritton Case, the construction was of the policy and not the 
statute, and the decision was not grounded solely on the enforceability of the 
co-operation clause. The insurance company had knowledge of the suit and 
handled the defense. The court observed that no pretense was made “that any 
fact material to the defense of the suits * * * was omitted or undeveloped on 
those trials.” Edwards v. Fidelity & Casualty Co., supra, is directly in point, 
but, as clearly appears, is contrary to the great weight of authority. 

[1-4] We see no escape from the conclusion that the violation of the co- 
operation clause by the assured was a valid defense against the injured party’s 
action. We say this with the knowledge that in some cases it may work a hard- 
ship on such party, who is ordinarily in no position to force the assured to co- 
operate. Further, there is the possibility of collusion between the assured and 
the insurance company, to defeat the rights of the injured party. This possibil- 
ity is balanced, of course, by an equal possibility of collusion between the as- 
sured and the injured party to defeat the rights of the insurance company. Cole- 
man v. New Amsterdam Casualty Co., supra. Neither of these possibilities, how- 
ever, is properly subject to consideration here in view of the terms of our statute. 
It is not a compulsory insurance law, requiring every automobile owner or those 
in a particular class to secure insurance for the protection of the public gener- 
ally. This latter type of statute, frequently found in the regulation of taxicabs 
and other carriers for hire, has usually been given a construction consonant with 
its purpose, as a result of which the injured party is permitted to recover against the 
insurance company regardless of the acts of the assured. See Kruger vy. California 
Highway Indemnity Exchange, 201 Cal. 672, 258 P. 602; Boyle v. Manufacturers’ 
Liability Ins. Co., 96 N. J. Law, 380, 115 A. 383; Devlin v. New York Mutual 
Casualty Taxicab Ins. Co., 123 Misc. Rep. 784. 206 N. Y. S. 365; Cohen v. Metro- 
politan Casualty Ins. Co., 233 App. Div. 340, 252 N. Y. S. 841; Marx, Compulsory 
Compensation Insurance, 25 Columb. L. Rev. 164. Our statute regulates to a 
certain defined extent private policies of indemnity insurance. It deprives the 
insurance carrier of the defense of insolvency or bankruptcy of the assured, and 
it permits an action to be brought by the injured party on the policy after 
judgment against the assured, but the action is “subject to its terms and limi- 
tations.” The object of the statute, similar to that of most of the other acts, 
was to reach a particular evil and not to make this private voluntary contract 
serve the purpose of compulsory insurance. See Coleman v. New Amsterdam 
Casualty Co., supra; Merchants’ Mutual Automobile Liability Ins. Co. v. Smart, 
267 U. S. 126, 45 S. Ct. 320, 69 L. Ed. 538; Guerin v. Indemnity Ins. Co., 107 Conn. 
649, 142 A. 268; Vance on Insurance, § 178, p. 682 et seq.; note, 25 Columb. L. 
Rey. 661. The proviso that the action is subject to the terms and limitations ot 
the policy, if it means anything, means that the right of action is not absolute, 
hut that there are some defenses available to the company. Of course, no de- 
fense can be set up which defeats the’ statutory object, and of this type is a 
stipulation involving the financial responsibility of the assured, or a requirement 
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of proof of insolvency or bankruptcy, or return of execution unsatisfied. Malm- 
gren v. Southwestern Automobile Insurance Co., supra. We are also of the 
opinion, and we think most of the authorities are agreed, that the provision 
must be one reasonably necessary for the protection of the insurance company, 
and one which can readily be complied with by the assured; and that the viola- 
tion of the condition by the assured cannot be a valid defense against the in- 
jured party unless in the particular case it appears that the insurance company 
was substantially prejudiced thereby. See George v. Employers’ Liability Assur. 
Corp., 219 Ala. 307, 122 So. 175, 72 A. L. R. 1438; Indemnity Ins. Co. v. Davis’ 
Adm’r, 150 Va. 778, 143 S. E. 328; Huddy, Encyclopedia of Automobile Law (9th 
Ed.) vol. 13-14, § 298, p. 378. Here these elements are all present. To require 
the co-operation of the assured to the extent of attendance at the trial, when 
he is a material and important witness, is a perfectly reasonable condition. Fail- 
ure to testify may be as damaging as failure to give notice of the accident or 
of the suit. There is, of course, no obligation on his part to testify favorably 
to the company’s interests, but here his report of the accident indicated that a 
defense existed, and it would normally be expected that his testimony would 
bear this out. Under these circumstances the company was clearly prejudiced 
by his failure to appear. In any event, the question of such prejudice should 
have been considered below. 

To give our statute any construction other than that which we have indi- 
cated would nullify part of its language and raise the serious constitutional 
objection that its subject is not expressed in its title. Cal. Const., art. 4, § 24. 
We think that the trial court was in error in striking out the defense set up 
in the answer. 


The judgment is reversed. : 
We concur: Waste, C. J.; Curtis, J.; Preston, J.; Shenk, J. 


RELIABLE MOTOR CO., Inc., v. MARYLAND CASUALTY CO. No. 13875. 
Court of Appeal of Louisiana. Orleans. Feb. 15, 1932. 
139 Southern Reporter 701. 
INSURANCE. 


Evidence held not to show that garage company’s employee so imposed on 
insurance adjuster as to bar recovery for repairing insured automobile. 

There was evidence that adjuster obtained statement from garage 
company’s employee that he was driving car as owner’s agent at time of 
collision and did not discuss matter with owner or officials of garage 
company. 

(For other cases, see Insurance, Dec. Dig. § 566.) 

Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. 

Action by the Reliable Motor Company, Incorporated, against the Mary- 
land Casualty Company. Judgment for defendant, and plaintiff appeals. 

Reversed and rendered. 

Weiss, Yarrut & Stich, of New Orleans, and J. Sheldon Toomer, of Lake 
Charles, for appellant. 

Milner & Porteous and P. M. Milner, all of New Orleans, for appellee. 

JANDIER, J. 

Reliable Motor Car Company. Inc., domiciled in Lake Charles, La., and 
formerly known as “Nash Sales Company,” had in its employ, as a salesman, 
a Mr. Brown who, in attempting to sell automobiles, called on J. J. Beeson, who 
lived at Pitkin, La. some eighty miles or so from Lake Charles. He was un- 
able to make a sale to Beeson, but, discovering that Beeson’s automobile needed 
certain repairs, he prevailed upon either Beeson or his wife to let him take the 
car to the shop of his employers at Lake Charles in order that the repairs 
might be made. While he was driving it from Pitkin to Lake Charles a colli- 
sion took place with a horse which crossed the road and the automobile was 
somewhat damaged. Brown broucht the car to the place of business of his em- 
ployers and notified Beeson of the accident. 

Beeson carried a policy of collision insurance which had been issued by de- 
fendant, Maryland Casualty Comnany, and he therefore notified that company 
of the damage to his car. An adjuster of the insurance company, who was in 
Take Charles, undertook to adjust the claim and, after an investigation, author- 
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ized the Reliable Motor Company, Inc., to make the repairs, the cost of which 
amounted to $330.45. 


The insurance company now refuses to pay the bill for the said repairs, 
claiming that, when its adjuster authorized the-garage company to do the work, 
he was not aware of the fact that, at the time of the collision, Brown, who was 
driving the automobile, was an employee of the garage company and was act- 
ing within the scope of his employment as its servant, and further contending 
that the said adjuster was improperly and fraudulently imposed upon by the 
said Brown who stated that, at the time of the accident, he had been acting as 
the agent of Beeson, the owner of the car, instead of disclosing the fact that 
he was the agent of the garage company. 

The insurance company maintains that, had its investigator not been misled 
in the particular mentioned, and had he known that the driver of the car was 
an authorized employee of the garage company, he would not have agreed that 
his company would pay the bill, because he would have taken the position that 
the garage company was liable for the damage, since it was caused by the negli- 
srence of its employee, Brown, while acting within the scope of his authority. 

The garage company asserts that, had it known that there was any doubt 
as to payment by the insurance company, it would not have made the repairs 
voluntarily, and it avers that the accident was not caused by the negligence of 
its employee, but resulted from the defective condition of the car, which condi- 
tion was unknown to the said employee, Brown, and that, since the accident was 
caused otherwise than by the negligence of Brown, it would not have been 
liable therefor, or, at any rate, would have been able on this ground to defend 
an action against it 


When the adjuster authorized the garage company to make the repairs and 
agreed that his company would pay therefor, the garage company’s officials were 
justified in assuming that the adjuster had made an investigation satisfactory 
to him and they were warranted in believing that there was to be no claim 
against their company, since surely, if there was any reason for the adjuster to 
feel that the garage company was liable, or that a claim might be made against 
them, that was the time at which he should have spoken, because that was the 
time at which the garage company could itself have made a thorough investiga- 
tion and could have prepared its defense. By agreeing to pay the damage the 
adjuster lulled the officials of the garage company into a sense of security and, 
unless it can be shown that the adjuster was imposed upon by some authorized 
representative of the garage company, it cannot be said that the garage com- 
pany was responsible for any error into which the adjuster may have fallen. 

When the adjuster received information that the accident had happened, 
he was told over the telephone by the owner that the automobile was in Lake 
Charles and he was requested to make the adjustment there. He (the adjuster) 
does not state that he was informed by any official of the garage company as 
io the capacity in which Brown was acting in driving the car. He contented 
himself with obtaining his information from Brown alone, the garage company’s 
employee who had driven the car at the time of the accident. It does not ap- 
near that any official of the garage company referred him to Brown or that any 
official told him that Brown could give him full information. In fact, so far as 
the testimony of the adjuster shows, and so far as we can ascertain from the 
copy of his report which, by agreement, we now find in the record, he did noth- 
ing except seek out Brown and obtain from him a statement in which he (Brown) 
said that he was acting as the agent of Beeson. This was a legal conclusion 
drawn by Brown, and it would have been a very simple matter for Parnell, the 
adjuster, to have obtained all the facts by discussing the matter with Beeson 
and with the officials of the garage company. Instead of doing so, however, he 
limited himself to a discussion of the matter with Brown, an employee, who, 
so far as the garage company was concerned, had been authorized to drive the 
ear, but certainly was not authorized to draw legal conclusions in matters in- 
volving possible legal liability of his employers. 

We have no doubt that, in authorizing plaintiff to make ‘the repairs, defend- 
ant’s adjuster acted on an erroneous conclusion to which he had come as the 
result of statements made by Brown, but we do not believe that it can be said 





Auto. | Officer v. American Eagle Fire Ins. Co. et al. 1393 


that he was imposed upon to such an extent as to prevent plaintiff from recover- 
ing for making the repairs which he (the adjuster) authorized. 

His honor below was of the opinion that the defense should prevail, but, in 
this, we think he was in error. 

The amount of the bill was $330.45, but in order to bring the suit in the 
First city court plaintiff remitted the sum of $30.45, making the total amount 
of its claim $300. 

It is therefore ordered, adjudged ,and decreed that the judgment appealed 
from be annulled, avoided, and reversed, and that there now be judgment in favor 
of plaintiff and against defendant in the full sum of $300, with legal interest 
from judicial demand and for all costs. 

Reversed. 


OFFICER v. AMERICAN EAGLE FIRE INS. CO. et al. No. 904. 
Court of Appeal of Louisiana. First Circuit. Feb. 8, 1932. 
139 Southern Reporter 719. 
13. INSURANCE. 


Appraisement of fire loss by insured and insurer held not binding on holder 
of mortgage to whom loss was made payable, but who was not party to appraise- 
ment (Act No. 59 of 1921, § 3). 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

14. INSURANCE. 

Holder of automobile purchase price note indorsed by vendor held entitled to 
have proceeds of fire policy covering automobile applied on note by virtue of 
vendor's lien (Act No. 263 of 1916). 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

15. INSURANCE. ; 

Holder of automobile purchase price note held entitled to have proceeds of 
collision policy applied on note by virtue of stipulation in act of sale and chattel 
mortgage. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 


The act of sale and chattel mortgage contained stipulation that ven- 
dor may insure property against fire and theft to properly protect pur- 
chaser, seller, and seller’s assignee. Purchaser agrees to pay the premium 
on demand and, on failure to do so, payment of such premium may be se- 
cured by such mortgage, proceeds of any insurance, whether paid by rea- 
son of loss, injury, return premium, or otherwise, shall be applied toward 
the replacement of the property or payment of this obligation at option 
of vendor. 

Appeal from District Court, Parish of Vernon; Hal A. Burgess, Judge. 

Suit by Dr. Henry R. Officer against the American Eagle Fire Insurance Com- 
pany, the American Employers’ Insurance Company, and others, in which Mrs. 
Lucy Ferguson intervened. From the judgment, the named defendants appeal. 

Judgment amended and affirmed. 

Ben E. Coleman, of Shreveport, for appellant American Eagle Fire Ins. Co. 

Foster, Hall, Barret & Smith, of Shreveport, for appellant American Em- 
ployers’ Ins. Co. 

Woosley & Cavanaugh, of Leesville, for appellee Officer. 

Thompson & Ferguson, of Leesville, for appellee Ferguson. 

Exiiorr, J. 


Dr. H. R. Officer, owner and holder of a note on which there is due $511.20 
with 8 per cent. per annum interest on certain installments from maturity until 
paid and 15 per cent. in addition thereon as attorney’s fees, brought suit on the 
note against Mrs. Lucy Ferguson individually and as tutrix. 


And alleging that a conflict in interest existed between himself and two insur- 
ance companies, the existence of a conflicting interest between the insurance com- 
panies and Mrs. Ferguson individually and as tutrix, and that there existed a. con- 
flict in interest between the insurance companies themselves as to the amount of 
their respective liability on account of the destruction of a certain automobile by 
collision or fire, he proceeded against said parties en concurso. 
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The note sued on was originally for $767, payable in installments, but by the 
payment of a number of the installments, the principal was reduced to the amount 
stated. The note was payable to the order of P. L. Ferguson and was indorsed 
by him and R. S. Copelands Garage. It represents the balance due on the pur- 
chase price of an automobile, Buick make, sedan design, purchased by said Fergu- 
son from R. S. Copelands Garage on February 11, 1930; the price being $1,692. 
The purchase was by authentic act, executed before J. R. Ferguson, notary public. 
The note bearing date as above said was secured by a chattel mortgage, on the 
automobile, retained by Copelands Garage and granted thereon by said Ferguson 
in the act. 

The plaintiff alleges that a vendor’s privilege existed on the automobile, in 
favor of Copelands Garage, as a result of the sale and unpaid price. 

That P. L. Ferguson, on the same day that he purchased the automobile, ob- 
tained insurance thereon against loss by fire from the American Eagle Fire Insur- 
ance Co. to the extent of $1,150. 

That P. L. Ferguson also, on the same day, obtained insurance on the auto- 
mobile against loss, injury, or destruction of the same from American Employers’ 
Insurance Company. 

That on or about September 26, 1930, the automobile was destroyed by colli- 
sion or fire. 

That P. L. Ferguson lost his life in an automobile accident on January 21, 
1931, leaving no will, but left Mrs. Lucy Ferguson, his widow in community, and 
three minor children, Mattie Rose, Lucy, and Miriam Ferguson, all born of his 
marriage with her his sole heirs and of whom Mrs. Ferguson had qualified as 
natural tutrix. 

That as owner and holder of said note by virtue of said indorsement he was 
entitled to the rights of mortgage, which existed on said automobile before it was 
destroyed, in favor of R. S. Copelands Garage. That by virtue of stipulations in 
the act of sale and chattel mortgage to that effect, he is entitled to the proceeds of 
any insurance effected on said automobile, up to the amount due him. 

That by reason of the provisions of Act No. 263 of 1916 he is entitled to a 
vendor's privilege against the proceeds of said policy obtained from American 
Eagle Fire Insurance Company, up to the amount due him, with interest and at- 
torney’s fees, and should be paid thereout by preference and priority over all other 
claimants. 

That Mrs. Lucy Ferguson individually and as tutrix is entitled to the proceeds 
of said policies after the amount due him has been paid. 

He prays that American Eagle Fire Insurance Company and American Em- 
ployers’ Insurance Company and Mrs. Lucy Ferguson individually and as tutrix 
be each cited and served with a copy of the petition and ordered to appear and 
answer his proceedings, and that after legal delays and trial on the merits, for 
judgment in his favor against the defendants, ordering American Eagle Fire In- 
surance Company to deposit in the registry of the court the sum of $1,150, the 
amount due under its said policy, ordering American Employers’ Insurance Com- 
pany to deposit $1,692, the purchase price of the automobile, and when said de- 
posits have been made that said policies be canceled. He prays for judgment 
against Mrs. Lucy Ferguson individually and as tutrix and against each of the 
said insurance companies for $511.20 with interest and attorney’s fees thereon, for 
recognition of his vendor’s privilege on the proceeds of the policies, and that the 
amount due him be ordered paid out of the proceeds of the policies by preference 
and priority over all claimants. That after the amount due him and Mrs. Fergu- 
son individually and as tutrix has been paid, that the remainder of the deposits, if 
there be any, be returned to the insurance company depositing the same. 

An order was issued, citation made, and copies of the petition and order of 
the court was served on each of the defendants as prayed for. 

Each of the defendants appeared and filed exceptions, all of which were by 
the court referred to the merits. The defendants then each filed an answer. 

American Eagle Fire Insurance Company alleges in its answer, with other 
matters, an appraisal agreement between itself and P. L. Ferguson. That P. L. 
Ferguson and itself appointed appraisers, who estimated the loss to the automobile 
as the result of the fire, at $200. That under a supplemental agreement its maxi- 
mum liability under the policy was fixed at 75 per cent. of the loss. That there- 
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fore allowing said 25 per cent. deduction, it owes $150 on account of said loss, 
which it tendered to the court for Mrs. Ferguson individually and as tutrix, and 
prays that she be ordered to accept same in full payment. 

American Employers’ Insurance Company for answer denies liability, but avers 
that if it owes any amount on account of collision, it does not exceed $200. It 
prays that plaintiff's demand against it be rejected, but if the rule be made abso- 
lute, that the amount deposited by it be limited to $200. 

Mrs. Ferguson individually and as tutrix appeared, and for answer to plain- 
tiff's demand against her, admits most of his averments, but denies that he is the 
assignee and subrogee of R. S. Copelands Garage, and the existence of any privi- 
lege in his favor on the proceeds of the policies, but joins him in praying that the 
liability of the insurance companies be fixed by the court. 

She intervened in the suit and alleges in her petition of intervention that 
American Eagle Fire Insurance and American Employers’ Insurance Company 
should be together compelled to pay her the sum of $1,692, the value of the auto- 
mobile when purchased by her husband. 

The parties went to trial on these issues, and the court rendered judgment 
making the rule absolute and decided the case en concurso. 


The amount due by American Eagle Fire Insurance Company on its policy was 
fixed at $487.50, the amount due by American Employers’ Insurance Company at 
$600, and each was ordered to deposit the amount due in the registry of the court, 
together with 8 per cent. per annum interest thereon from September 11, 1930, un- 
til paid and 15 per cent. in addition thereon as attorney’s fees, and upon making 
said deposits within a reasonable time, their policies were to be cancelled. 


Judgment was rendered in favor of Dr. Officer and against American Eagle 
Fire Insurance Company and American Employers’ Insurance Company and Mrs. 
Ferguson individually and as tutrix for $511.20, with 8 per cent. per annum inter- 
est thereon from September 11, 1930, until paid, and for 15 per cent. in addition 
thereon as attorney’s fees. The privilege claimed by him was recognized and the 
amount due him in principal, interest, and attorney’s fees was ordered paid out of 
the sum deposited, with preference and priority over all others. 


On the intervention of Mrs. Ferguson individually and as tutrix, judgment 
was rendered in her favor, against American Eagle Fire Insurance Company for 
$487.50 and against American Employers’ Insurance Company for $600, the amount 
due under each judgment to draw 8 per cent, per annum interest from September 
26, 1930, until paid, and 10 per cent. in addition thereon as attorney’s fees; the 
amount paid to Dr. Officer to be credited on her judgment against the two insur- 
ance companies. 

American Eagle Fire Insurance Company and American Employers’ Insur- 
ance Company have appealed. 


[1, 2] Dr. Officer and Mrs. Ferguson individually and as tutrix filed in this 
court a joint motion, alleging that they had filed in the lower court a motion to 
have the appeals of the appellants held to be not suspensive, on the ground that 
their appeal bonds had not been filed in time to operate as a suspensive appeal. 
They prayed this court to. remand the case to the lower court in order that it 
might be decided whether the appeal was suspensive or not, and if not remanded, 
that this court hold that the appeal was not suspensive, for the reason stated. 
Mrs. Ferguson individually and as tutrix at the same time filed an answer to the 
appeals, in which she prayed that the judgment of the lower court against Amer- 
ican Eagle Fire Insurance Company be increased in her favor to $515 with legal 
interest from September 26, 1930, and 25 per cent. as attorney’s fees, and that her 
judgment against American Employers’ Insurance Company be increased to $655 
with legal interest from September 26, 1930, until paid. This answer is unqualified 
and reserves no right under the motion to remand. 

This answer and prayer on her part individually and as tutrix operated as a 
waiver and abandonment of her motion to remand or dismiss, as far as she is 
concerned. See Louisiana Digest, vol. 1, subject Appeal, pp. 520, *497. But her 
answer and prayer does not affect the rights of Dr. Officer under the motion. With 
reference to the motion on his part, the record shows that the appeal bonds of 
both appellants were filed in the district court of the parish of Vernon on July 
6, 1931. The judgment shows on its face that it was rendered and signed in cham- 
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bers in Mansfield on June 23, 1931. The order of appeal shows on its face that 
it was also granted in chambers at Mansfield on June 23, 1931. 

The judgment and order of appeal were both ‘filed in the office of the clerk 
of court for the parish of Vernon on June 24, 1931, and were recorded on June 
29, 1931, in vol. 94, p. 229. The filing does not indicate of both appellants were 
filed in the district court. The character of the book called vol. 94 is not clear to 
us. 

The Code Practice, art. 543 (amended by Act No. 267 of 1916), provides: 
“All judgments must be rendered, read and signed by the judge in open court, pro- 
vided that where District Judges hold court in a judicial district composed of 
more than one parish, they shall have the right to render, read and sign judgments 
in open court in any parish in their judicial district in any case arising in any par- 
ish in said district, which judgment shall be forwarded to the clerk of court of 
the parish in which said case originated who shall record same in the minutes of 
said court who shall immediately notify the parties or their counsel and the legal 
delays for making a motion for a new trial or for taking an appeal shall not com- 
mence to run in such cases until the service by the sheriff or the notice of judg- 
ment issued by the clerk.” 

We take cognizance of the fact that Mansfield is the parish seat of the parish 
of De Soto and that the parish seat of the parish of Vernon is Leesville. 

[3-5] The delay in which to file a suspensive appeal bond cannot be said to 
commence to run before the judgment had been recorded in the minutes of the 
district court of the parish of Vernon; but suppose, for the sake of argument, 
that the time be computed from the date of filing. Sundays do not count in com- 
puting the delay. Between June 24, 1931, and July 6, 1931, there were two Sun- 
days, and as neither counts and there was no waiver of legal delays, under the 
Code Practice, art. 318, the bond was timely filed for a suspensive appeal. 

The motion to remand or dismiss is overruled. 

[6] Exceptions of nonjoinder filed by both insurance companies, a motion to 
elect by American Employers’ Insurance Company, and an exception of no cause 
or right of action filed by Mrs. Ferguson, are not urged in their respective briefs. 
We therefore regard these exceptions as having been abandoned and do not con- 
sider them. 

[7, 8] There appears in the brief of American Eagle Fire Insurance Company 
a statement to the effect that it was not served with a copy of Mrs. Ferguson’s in- 
tervention. In her petition she prays for service and service was ordered made. 
This defendant went to trial contradictorily with her without protest or objection 
of any kind. The want of service, even if none was in fact made, cannot be urged 
in this court in such an informal way. Then, again, having gone to trial contra- 
dictorily with intervener, without protest or objection, it is too late to urge a 
matter of that kind now. 

American Eagle Fire Insurance Company and American Employers’ Insur- 
ance Company excepted to plaintiff’s petition on the ground that it disclosed no 
right or cause of action and misjoinder of parties defendant, and urges that the 
court erred in overruling them. American Eagle Fire Insurance Company urges 
under its said exceptions that plaintiff's petition alleges no right or cause for a 
proceeding en concurso; no right to require it to deposit the amount called for in 
the registry of the court; and no privity of contract between the plaintiff and 
American Employers’ Insurance Company. 

American Employers’ Insurance Company excepts, and urges as exceptions 
the same grounds of complaint and argues that same should be sustained and the 
suit dismissed. 

[9] Generally speaking, an exception of no right or cause of action is inde- 
pencent of a question of joinder, and a question of joinder is not ordinarily de- 
pendent on whether the petition sets forth a right or cause of action. 

In fact, a right and a cause of action are not exactly the same thing. Laen- 
ger v. Laenger, 138 La. 532, 70 So. 501 


The present situation involves all these questions and we examine them to- 
gether. 

Dr. Officer, in addition to the privilege and other matters claimed heretofore 
stated, makes the act of sale and mortgage a part of the petition. The act con- 
tains a stipulation as follows: ‘Vendors may insure said property. against fire and 
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theft to properly protect purchaser, seller and seller’s assignee. Purchaser agrees 
to pay a premium upon demand and that on failure to do so, payment of said 
premium shall be secured by this mortgage. The proceeds of any insurance, wheth- 
er paid by reason of loss, injury, return of premium or otherwise, shall be applied 
toward a replacement of the property or payment of this obligation, at the option 
of the vendor.” 

He further alleges: 

That proper proofs of loss have been submitted to each of said insurance 
companies. 

That they have not acknowledged liability for any sum nor fixed the liability 
as between themselves. 

That said insurance companies have failed to agree or adjust the loss by 
reason of the destruction of the automobile, whether by fire, accident, or collision, 
and it is necessary to determine the respective interest of all parties to this litiga- 
tion and the respective liability of the insurance companies, and to that end a 
concursus proceeding should be provoked. 

That by reason of the conflicting interest thus existing and the conflicting 
opinion of each of said companies, as to the amount due under each of the 
policies, it is necessary that a rule issue commanding said companies to show 
cause why each of them should not deposit in the registry of the court the amount 
called for under the provisions of each of said policies in order that the respective 
claimants to said fund can assert their rights thereto and the liability of the said 
defendants may be fixed under the terms and provisions of said policies. 

It is alleged, and the American Eagle Fire Insurance policy annexed to and 
made part of the petition shows on its face, that it is “payable as interest may 
appear to Assured and Dr. H. R. Officer.” 


It is not alleged that any privity of contract exists between the two insurance 
companies nor between Dr. Officer and American Employers’ Insurance Company, 
but under the stipulation in the act of chattel mortgage concerning the rights ot 
the seller’s assignee to any insurance that might be paid on the automobile, whether 
by reason of loss, injury, or otherwise, the plaintiff has the right to claim of 
Mrs. Ferguson individually and as tutrix and to claim of the insurance companies 
contradictorily with her the amount due under the policy necessary to satisfy the 
amount due him. 


{10, 11] Privity of contract is not necessary when the situation and equity of 
the case renders a concursus the proper procedure as to all parties concerned in 
the ultimate result of the loss. The plaintiff alleges such a situation that the 
payment of the amount due him by Mrs. Ferguson individually and as tutrix and 
by American Eagle Fire Insurance Company cannot be compelled, unless Ameri- 
can Employers’ Insurance Company be also brought into court and the amount due 
by it resulting from said collision determined contradictorily between him and 
American Eagle Fire Insurance Company and Mrs. Ferguson individually and as 
tutrix in a way that will be binding on all concerned. To say that all parties 
necessary to the accomplishment of justice cannot be brought into the determina- 
tion is to contend, in effect, that a right of action may exist without a practical 
and efficient remedy. If the remedy is not practical nor efficient, it is not adequate 
to the situation. 

Our jurisprudence recognizes no such situation. The rule is, for every right 
there is a practical remedy under the law. 

In the case Lauterbach v. Seikmann et al., 125 La. 839, 51 So. 1008, Lauter- 
bach owed a note. He owed only one, but another one was forged, and the holders 
of both called on him for payment. He could not safely pay either until it was 
determined contradictorily with the parties and with himself which of the notes 
was the true one. He deposited the amount he owed in court, called on the two 
adverse claimants to litigate the matter contradictorily with him and with each 
other. 

The syllabus of the case reads as follows: “The law does not favor lengthy, 
vexatious, and expensive litigation, and where there is no positive prohibition, and 
when in the reasonable exercise of that discretion allowed a judge he decides 
that it is consonant with equity to determine en concurso the rights of several 
claimants to a fund, the proceedings will be held valid, where no substantial right 
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of any party has been denied him. A large discretion is allowed the courts when 
there are several parties claiming a fund.” Citing authority. 

In this case the insurance companies contend that there is no fund in the 
registry of the court. 

In Cassard v. Woolworth, 165 La. 571, 115 So. 755, 756, six parties were 
claiming to be holders of a note. 

Cassard, the debtor, without depositing the amount due on the note in court, 
proceeded against all of the parties en concurso to have it determined contra- 
dictorily with him and with each other which was the note that he owed. The 
court said in the course of the opinion: “It will not do to say that no concursus 
proceeding can be had without a fund is present in the registry of the court as a 
basis for such a proceeding.” 

There are cases involving a question of joinder in which it was said that a 
large discretion exists in the judge a quo as to whether or not the joinder 
will be upheld, and in which the rule is said to be: If a multiplicity of suits 
will be thereby avoided and none of the parties prejudiced in their defense and 
all have a common interest in the matter to be determined, a joinder will be 
upheld. Gill v. Lake Charles, 119 La. 17, 43 So. 897; Reardon v. Dickinson, 156 
La. 556, 100 So. 715; Erskin Heirs v. Gardiner, 166 La. 1098, 118 So. 453: 
Chappuis & Chappuis v. Kaplan, 170 La. 763, 129 So. 156. 

[12] The situation in the present case justifies a procedure en concurso. 

All the parties have a common interest in the result of the destruction of 
the automobile and in the adjustment of conflicting rights to insurance due to its 
destruction, and their rights arising out of its destruction being in conflict, a 
concursus is the proper proceeding. 

The exceptions of misjoinder of no cause or right of action were properly 
overruled. i 

{13] American Eagle Fire Insurance Company brings forward in defense an 
appraisal agreement contained in the policy which it issued. P. I. Ferguson and 
this defendant, each appointed an appraiser under the agreement. The appraisers 
appraised the damage done to the automobile by fire and returned that it amounted 
to $200. A rider or supplemental agreement attached to the policy limited the 
amount collectable on account of loss to 75 per cent. of the actual cash value of 
the property at the time of the loss. This defendant contends that $150 is all 
that it owes. 

It tenders this amount to Mrs. Ferguson individually and as tutrix and prays 
that she be ordered to accept same in full settlement. The policy stipulation on the 
subject says, in part: 

The policy was made payable “as interest may appear to Assured and to Dr. 
H. R. Officer.” 

Under the agreement in the chattel mortgage, as well as in the policy, Dr 
Officer was, for all practical purposes, made the assured. ; ; 

He was not consulted on the subject of an appraisement by either the insur- 
ance company or Ferguson; he was not notified that one was to be made, nor 
given an opportunity to name an appraiser nor made a party to the appraisement. 
; Mr. Ferguson, at the time of the loss, did not have any except a contingent 
and possible residuary interest in the policy. He did not represent Dr. Officer nor 
have any power or authority, from him to enter into an appraisal agreement. 

Act No. 59 of 1921, § 3, contains a provision which makes it the duty of an 
insurance company “to proceed under the terms of the policy * * * to ascer- 
tain and adjust the amount of the loss and its liability under the terms of the 
policy * * * and to make payment of the amount due under policy * - : 
to the insured within sixty days from. date upon which it received the proofs of 
loss.” 

It is thus made the duty of an insurance company to take the initiative in the 
matter of settlement and intends that it act promptly. This insurance company, 
aware that its policy was payable as above stated, took no steps to effect a settle- 
ment contradictorily with Dr. Officer. The appraisement in question is not binding 
on him. 


The automobile in question was about eight months old at the time it was 
destroyed and was new when bought. The lower court found that it had a value 
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of $1,300 at the time it was destroyed. This seems to be justified, and his finding 
on that subject will not be interfered with. 

There is conflicting evidence as to the amount of loss due to collision and 
the amount due to fire, but it seems that the loss resulting from the collision and 
the amount due to fire was, as near as could be ascertained, equal in amount. 
Such was the finding of the lower court on that subject, and his finding will not 
be disturbed. The loss was therefore properly divided equally between the two 
insurance companies. 

The loss to be borne by American Eagle Fire Insurance Company is therefore 
$487.50, and on this amount it owes legal interest from April 2, 1931, until paid; 
but no attorney’s fees. This insurance company will be ordered to deposit this 
amount in the registry of the district court of the parish of Vernon within ten 
days from the time this judgment becomes final, and when the deposit has been 
made its policy is to be canceled. 

The loss to be borne by American Employers’ Insurance Company is $600, and 
on this amount it owes legal interest from April 2, 1931, until paid; but no at- 
torney’s fees. This insurance company will be ordered to deposit this amount in 
the registry of the district court of Vernon parish within ten days from the time 
this judgment becomes final, and upon the deposit being made its policy is to be 
canceled. 

Dr. Officer is entitled to judgment against Mrs. Lucy Ferguson individually 
and as tutrix for $511.20 with 8 per cent. per annum interest thereon from 
— 11, 1930, together with 15 per cent. in addition thereon as attorney’s 
ees. 

[14] He is entitled by virtue of the provisions of Act No. 263 of 1916 to the 
vendor’s privilege claimed by him on the proceeds of the policy issued by 
American Eagle Fire Insurance Company, and the amount deposited by said 
company in the registry of the court will be ordered paid to him by preference and 
priority over all other claimants; the amount when paid to be credited as a 
payment on his judgment against Mrs. Ferguson individually and as tutrix. 


[15] The stipulation in the act of sale and chattel mortgage: “Vendor may 
insure said property against fire and theft to properly protect purchaser, seller 
and seller’s assignee. Purchaser agrees to pay the premium upon demand and 
that on failure to do so, payment of said premium shall be secured by this mort- 
gage.—The proceeds of any insurance, whether paid by reason of loss, injury 
return premium or otherwise, shall be applied toward the replacement of the 
property or payment of this obligation, at the option of the vendor,” confers on 
Dr. Officer the right to be paid the balance due him by Mrs. Ferguson individu- 
ally and as tutrix out of the American Employers’ Insurance Company policy. 
The proceeds of this policy remaining after plaintiff has been paid, are to be paid 
to Mrs. Ferguson individually and as tutrix. 

The demand of Mrs. Ferguson individually and as tutrix in her answer to 
appellant’s appeal herein will be refused. The judgment appealed from will be 
amended and corrected and to that end will be recast and rewritten 
conform to our views. 

For these reasons, and the law and the evidence being in favor of the plain- 
tiff Dr. Henry R. Officer and against Mrs. Ferguson individually and as tutrix, 
American Eagle Fire Insurance Company, and American Employers’ Insurance 
Company, it is ordered, adjudged, and decreed that the plaintiff Dr. Henry R. 
Officer have judgment against Mrs. Lucy Ferguson individually, and as tutrix of 
Mattie Rose, Lucy-and Miriam Ferguson for $571.20, with 8 per cent. per annum 
interest thereon from September 11, 1930, until paid, and for 15 per cent. in 
addition thereon as attorney’s fees. 


That there be judgment against American Eagle Fire Insurance Company, 
fixing its liability on its said policy at $487.50, together with legal interest thereon 
from April 2, 1931, until paid. And the said insurance company is ordered to 
deposit said amount in the registry of the district court for the parish of Vernon 
within ten days from the time this judgment becomes final, and that upon said 
deposit being made, its said policy be canceled. It is further ordered that a vendor’s 
privilege exists on said sum in favor of Henry R. Officer, and that as soon as 
this judgment becomes final, said amount be paid to him by preference and 


so as to 
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priority over all other claimants. And when said amount is paid to Dr. Officer 
that same be credited as a payment on his judgment against Mrs. Lucy Ferguson 
individually and as tutrix herein. 

That there be judgment against American Employers’ Insurance Company 
fixing its liability on its said policy at $600, with legal interest thereon from 
April 2, 1931, until paid. That said insurance company deposit said amount in the 
registry of the district court for the parish of Vernon within ten days from the 
time this judgment becomes final and upon said deposit being made that said 
policy be canceled. 

That the balance due Dr. Henry R. Officer on his judgment against Mrs. 
Ferguson individually and as tutrix, after deducting the amount by him received 
on said policy issued by American Eagle Fire Insurance Company policy, be paid 
out of the proceeds of said policy issued by American Employers’ Insurance 
Company, and that the remainder be paid to Mrs. Lucy Ferguson individually and 
as tutrix. 

It is further ordered that defendants American Eagle Fire Insurance Company 
and American Employers’ Insurance Company pay all cost in both courts. : 


JOHNSON v. O’LALOR et al. (two cases). 
Supreme Judicial Court of Massachusetts. Suffolk. March 31, 1932. 
180 Northwestern Reporter 525. 
1. INSURANCE. 


Evidence supported finding that owner insured, who permitted brother to 
take automobile, had not impliedly consented that another might drive so as to 
make insurance policy security for payment of judgment against such other 
person (G. L. c. 214, § 3 (10), as amended by St. 1923, c. 149, § 3: G. L. c. 90, 
as amended by St. 1925, c. 346, and St. 1928, c. 381, § 4). 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Superior Court, Suffolk County; Wilford D. Gray, Judge. 

Separate suits by Kimball Johnson and William B. Johnson, holders of un- 
satisfied judgments against John J. O’Lalor, seeking to apply in satisfaction of 
their executions alleged liability of American Mutual Liability Insurance Com- 
pany to judgment debtor. Decrees for defendants, and plaintiffs appeal. 

Affirmed. 

Esmonde T. Doherty and Francis G. Doherty, both of Boston, for appellants. 

Roger B. Coulter, of Boston, for appellees. 

Crossy, J. 

The plaintiff in each of these cases obtained a judgment against the defend- 
ant O’Lalor, and executions were issued thereon which have in no part been 
satisfied. The plaintiffs bring these suits in equity under G. L. c. 214, § 3 (10) 
as amended by St. 1923, c. 149, § 3, in which they seek to apply in satisfaction 
of their executions the alleged liability of the defendant American Mutual Lia- 
bility Insurance Company to the judgment debt. The cases were heard together 
by a judge of the superior court who made certain findings, rulings and order 
for decrees. 

The judge made the following findings of fact: The plaintiff Kimball John- 
son, on or about June 30, 1927, received personal injuries resulting from a col- 
lision of an automobile, in which he was riding, with an automobile owned by 
the defendant Charles L. Fenton. He brought suit in the superior court for 
personal injuries and recovered judgment in the amount of $1,933.52, including 
costs against the defendant John J. O’Lalor who, at the time of the accident, 
was operating the automobile owned by Fenton. On June 30, 1927, the plaintiff 
William B. Johnson was the owner of the automobile which was damaged as 
the result of said collision with Fenton’s automobile, and thereafter he brought 
suit in the superior court for property damage and recovered judgment in the 
amount of $855.23, including costs, against the defendant O’Lalor. The accident 
occurred on a public highway in this commonwealth. 


The defendant American Mutual Liability Insurance Company, on or about 
January 1, 1927, issued to the defendant Charles L. Fenton a policy of insurance, 
introduced in evidence at the trial, which was in the form required by G. L. c. 
00, as amended by St. 1925, c. 346, St. 1928, c. 381, § 4. The policy also covered 
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property damage caused by the automobile owned by Fenton in accordance with 
ihe terms of the policy introduced in evidence. This policy was in full force 
and effect at the time of the above mentioned accident. 

On the evening of the accident Walter F. Fenton called his brother Charles 
L,. Fenton on the telephone and asked permission to use his car that evening. 
Permission was given as requested. On other occasions before the date of the 
accident Charles L. Fenton had given his brother permission to use the car, 
and each time it had been driven by Walter F. Fenton. Nothing was said in 
the conversation between the brothers the night of the accident as to who should 
drive the car, and the entire conversation about lending it was in substance as 
above stated. On account of the previous course of dealings between the par- 
fies, it was only necessary for Walter F. Fenton to go to the garage where the 
automobile was stored in order to obtain possession of it. On obtaining it he 
crove to the residence of the defendant O’Lalor and soon thereafter surrend- 
ered the wheel of the car to O’Lalor. Shortly before the accident Walter F. 
Fenton entered the rear seat of the automobile with a young lady, leaving O’Lalor 


aione in the front seat and operating the automobile, and this situation con- 
tinued up to the time of the accident. 


On these findings of fact the judge found and ruled that Walter F. Fenton 
“at the time of the accident was a person responsible for the operation of the 
motor vehicle of Charles L. Fenton, with the express or implied consent of 
Charles L. Fenton, and that if the plaintiff had obtained a judgment against 
Walter F. Fenton the said insurance policy would have been security for the 
payment of such judgment. * * * that Walter F. Fenton had no authority, either 
express or implied, from Charles L. Fenton to permit John J. O’Lalor, or any 
other person, to use or operate the motor vehicle at the time of the accident 
* * * that John J. O’Lalor was not a person responsible for the operation of 
said motor vehicle with the express or implied consent of the defendant Charles 
L Fenton, and * * * that the said insurance policy is therefore not security for 
the payment by the defendant O’Lalor of the judgment rendered against him.” 


The judge found further and ruled that the case of William B. Johnson for 
property damage did not depend upon the provisions of St. 1925, c. 346, but was 
Lased upon a provision of the insurance policy by which the benefits of the 
policy for property damage were expressly extended to persons using or operat- 
ing the automobile with the express or implied permission of the defendant 
Charles L. Fenton; that the legal result was exactly the same and for the same 
reasons; that the judgment obtained is against O’Lalor, and for the reasons 
above set forth he was not a person operating or using the automobile with the 
express or implied consent of Charles L. Fenton. The evidence is reported pur- 
suant to G. L. c. 214, § 24. 

{1, 2] There was no evidence which would warrant a conclusion, nor is it 
contended by the plaintiffs, that there was any express consent by the assured 
that O’Lalor should operate the automobile. In view of the facts found a find- 
‘ng that the assured impliedly consented that O’Lalor should operate the car 
was not required. It is contended by the plaintiffs that, as the insured consented 
that his brother might use the car on the night of the accident without expressly 
limiting such use to his brother, it is reasonable inference that any other person 
might use it with his consent. It is also argued by the plaintiffs that, as the 
insured made no complaint after the accident occurred of its operation by 
O’Lalor, his consent to such operation is to be inferred. We are of opinion that 
upon the facts found it could be found that no person except Walter F. Fenton 
was authorized by the insured to use the car at the time of the accident. The 
evidence bearing upon this question was oral. While it is the duty of this court 
upon an appeal like the present to examine the evidence and decide the case 
according to its judgment, yet where findings and inferences rest upon the obser- 
vation of witnesses who have testified orally, the appellate court does not re- 
verse unless plainly wrong. Glover v. Waltham Laundry Co., 235 Mass. 330, 334, 
127 N. E. 420; Curran v. Magee, 244 Mass. 1, 5, 138 N. E. 1; White v. Macarelli, 
267 Mass. 596-598, 166 N. E. 734. As it cannot be said that the findings of the 
judge were plainly wrong, his findings of fact must stand. Rohen v. Texas Co., 
266 Mass. 442, 165 N. E. 428; Levin v. Bernstein, 269 Mass. 542, 169 N. E. 430: 
Duggan v. Adams, 272 Mass. 311, 172 N. E. 81. 
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The case of Boyer v. Massachusetts Bonding & Ins. Co. (Mass.) 178 N. E. 
523, is distinguishable in its facts from the case at bar. In that case it could 
have been found that the assured contemplated that the automobile should hx 
used not only by his son but by other persons. 

It follows that the final decree entered in the superior court was correct 
and must be affirmed. 

Ordered accordingly. 


HEATH DELIVERY SERVICE, Inc., v. MICHIGAN MUT. LIABILITY CO. 
No. 208. 
Supreme Court of Michigan. March 2, 1932. 
241 Northwestern Reporter 191. 
1. INSURANCE. 


Either mistake or fraud is ground for reforming insurance policy. 
(For other cases, see Insurance, Dec. Dig. § 143[3].) 
4. INSURANCE. 

Policy which, through insurer’s fault, does not cover person or property in- 
tended, may be reformed. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

5. INSURANCE. ; ; 

Insured’s failure to read policy does not necessarily prevent reformation, as 
on ground of mutual mistake. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

6. INSURANCE. ; ; ; ‘ 

Insured’s mere failure to check vehicles listed in policy, from which two 
vehicles were omitted, iield not to prevent reformation on ground of mutual 
mistake. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Appeal from Circuit Court, Ingham County, in Chancery; Charles B. Col- 
lingwood, Judge. ; ; Bae ; 

Bill by the Heath Delivery Service, Inc., against the Michigan Mutual Lia- 
bility Company. From a decree dismissing the bill, plaintiff appeals. 

Reversed and rendered. 

Argued before the Entire Bench. : 

Carl J. Thrun, of Detroit (Thrun & Thrun, of Detroit, of counsel), for appel- 
lant. ; 

L. J. Carey and George J. Cooper, both of Detroit, for appellee. 

Feap, J. as E r 

This is a bill to reform an atitomobile insurance policy on the ground of 
mutual mistake. 

Plaintiff is engaged in the truck delivery business, and in 1928 and 1929 
carried fleet insurance on its vehicles in defendant company. As vehicles were 
purchased, additions to policies were made from time to time, and defendant 
always made the proper indorsements. 


On May 15, 1929, plaintiff purchased two trailers on contract, and the seller 
took a policy with defendant company for fire, theft, and $100 deductible colli- 
sion insurance, for the benefit of both itself and plaintiff. 

In 1930, others were soliciting plaintiff’s business, and, on January 13th, it 
addressed a letter to several insurers, including defendant, listing twenty cars, 
trucks, tractors, and trailers, among them the two trailers purchased in May, 
and asking rates on the whole fleet for public liability, property damage, fire, 
theft, and $50 deductible collision insurance. 

Agents of defendant called on plaintiff in response to the letter, told it de- 
fendant had ceased writing fire, theft, and collision insurance, but that they 
could place it through an agency, and that defendant would write the public 
liability and property damage risk. Plaintiff had estimates from other com- 
panies, and discussion was had as to rates. Defendant’s agents finally said it 
would insure the vehicles listed in the letter for about $660, with a credit as 
dividend on the old policy. The offer was accepted, and the order for insurance 
of the twenty vehicles was given. About February Ist, a policy was delivered 
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to plaintiff, effective January 26th, with premium of $668.81. Plaintiff did not 
check the vehicles listed in the policy. The policy included all those mentioned 
in the letter except the two trailers purchased in 1929. 

When the policy was delivered, plaintiff signed an application for insurance 
which referred to a schedule attached. Plaintiff did not see the schedule, did 
not know whether it was attached when he signed, and there was no proof that 
it was part of the application at the time of its execution. 

March 22d, one of plaintiff’s train, including one of the omitted trailers, was 
involved in a collision. Plaintiff immediately notified defendant, and received 
no reply. Suit against plaintiff for damage was commenced June 2d, of which 
it gave defendant notice. The latter’s representative interviewed the driver 
involved in the accident, but also told plaintiff that they could not find that the 
trailer was covered by the policy. Plaintiff had supposed it was, but on exam- 
ination the omission was discovered. On June 11th defendant formally denied 
liability. 

On June 19th defendant sent plaintiff a bill for $10.44, together with indorse- 
ment of additional coverage on the policy of May 15th, effective as of that date 
and covering public liability and property damage in the'same amounts as in 
the January policy. The record does not show that plaintiff gave defendant any 
order for this insurance nor how it came to be billed and indorsement prepared. 

August 8th plaintiff tendered the premium, but on condition that the effec- 
iive date be January 26th, which was refused by defendant. 

At the conclusion of plaintiff's case, defendant moved for and had decree 
dismissing the bill, on the ground that there was no evidence of mistake on the 
part of defendant. 

[1-3] The testimony is undisputed and leaves no doubt that plaintiff and 
defendant’s agents agreed that the policy should cover the twenty vehicles and 
provide all the kinds of insurance listed in the letter. Through defendant's 
fault, the policy did not cover the property intended. The fault was due to 
mistake or fraud. Either is a ground for reformation. Fraud will not be pre- 
cumed, and, in the absence of explanation by defendant, the reason for the 
omission cannot be known, and must be attributable to mistake. 

[4] Where through fault of the insurer an insurance policy does not cover 
the person or property intended, it may be reformed. North American Fire 
Ins. Co. v. Throop, 22 Mich. 146, 7 Am. Rep. 638; First State Savings Bank v. 
National Fire Ins. Co., 244 Mich. 668, 222 N. W. 116; Ovavez v. Mutual Fire 
Ins. Co., 233 Mich. 305. 206 N. W. 503; Raymond vy. Auto-Owners’ Ins. Co., 236 
Mich. 393, 210 N. W. 247. 


[5-8] Defendant further urges that plaintiff is not entitled to a decree be- 
cause he was negligent in not reading the policy and checking the vehicles. It 
has been held that it is the duty of an insured to read the printed conditions of 

policy, and that he cannot rely on the implied or assumed powers of an agent 
1 his representation of the terms. Cleaver v. Traders’ Ins. Co., 65 Mich. 527, 
32 N. W. 660, 8 Am. St. Rep. 908; Drogula v. Federal Life Ins. Co., 248 Mich. 
645, 227 N. W. 692. Failure to read does not always prevent reformation. 23 
R.C. L. 351; 14 R. C. L. 904; 53 C. J. 975; 20 Ann. Cas. 365, note. No decisions 
were cited that a mere failure to check the property in the policy prevents 
reformation. If it did, there would be few, if any, cases where a policy is re- 
formed. The rule requiring a party to read a contract is not a rule of thumb, 
but one of equity and sense. It cannot apply where the undisputed testimony 
shows the agreement of the parties, that the executed contract does not express 
that agreement, and that the defendant received compensation for the true 
contract. 


Decree will be reversed and one entered for reformation, with costs. 


Clark, C. J., and McDonald, Potter, Sharpe, North, Wiest, and Butzel, JJ., 


ccencur. 
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WENDT v. WALLACE et al. No. 28646. 
Supreme Court of Minnesota. Jan. 15, 1932. 
240 Northwestern Reporter 470. 
INSURANCE. 

Collision occurring while employee of public garage was delivering auto- 
mobile to owner, a storage customer, held to arise out of “operation of public 
garage” within limitation on coverage in liability insurance policy issued to owner. 

Syllabus by the Court. 

A limitation on coverage in an automobile liability insurance policy, excluding 
any obligation of the insurer “to any person or organization, other than the name 
Assured, operating an automobile repair shop, public garage, sales agency or 
service station, and arising out of the operation thereof,” is construed as exclud- 
ing an employee in a public garage while delivering the automobile to the owner 
who was a storage customer of the garage. Such employee under the language 
of the limitation was not included in the coverage, he being engaged in an essential 
element of the operation of the garage, as conducted, as well as the owner-manager 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Hilton and Dibell, JJ., dissenting. 

Appeal from District Court, St. Louis County; E. J. Kenny, Judge. 

_ Action by Walter Wendt against Helen Wallace and others. After a verdict 
in favor of the plaintiff against the defendants John A. Gamble and one Oman, 
plaintiff garnisheed the Travelers’ Insurance Company and the Travelers’ In- 
demnity Company, and filed a supplemental complaint against them. From a 
judgment against it, the Travelers’ Insurance Company appeals. 

Reversed. 

Baldwin, Baldwin, Holmes & Mayall, of Duluth, for appellant. 

Roderick Dunn, of Duluth, for respondents. 

Wiuson, C. J. 


The appeal is from a judgment. John A. Gamble operated a public garage. 
Among other things in his business he stored cars for customers under an 
arrangement wherein he agreed to and did deliver them to the owner as needed. 
One Oman was one of his employees. Under such arrangemnet, Helen Wallace 
kept- her automobile in Gamble’s garage. In response to her phone call to the 
garage for her car, Oman undertook to deliver it to her. While he was on the 
street with the car to make the delivery it collided with another automobile in 
which plaintiff was riding, and plaintiff was seriously injured. He sued Helen 
Wallace, John A. Gamble, and Oman. He did not recover against Helen Wallace, 
but he obtained a verdict for $20,000 against both Gamble and Oman. The verdict 
of the jury established that Oman at the time of the acciderit was in Gamble’s 
service, not in the service of Helen Wallace. 

Helen Wallace carried liability insurance with the Travelers’ Insurance Com- 
pany. Its purpose primarily was to indemnify her against loss from damage 
claims. It also extended an additional coverage to other persons using the car 
with her permission. But there was written into the policy a limitation as to 
this additional coverage thus: “This agreement shall exclude any obligation of 
the company * * * to any person or organization, other than the named As- 
sured, operating an automobile repair shop, public garage, sales agency or service 
station, and arising out of the operation thereof.” 

After the verdict was rendered, plaintiff garnished the Travelers’ Insurance 
Company and the Travelers’ Indemnity Company, and, upon their disclosure ot 
nothing owing, filed a supplemental complaint against them in which it was 
alleged that under the terms of the policy Oman was an assured by virtue of the 
coverage for other persons driving the car with the consent of the owner. Issue 
was joined, and the court made findings in favor of plaintiff and against the 
Travelers’ Insurance Company, holding that Oman was an assured under the 
policy, and judgment was entered thereon. 

The language in the policy is plain. The intent is clear. Coverage was extended 
to those driving with permission of the assured. It is equally plain and clear that 
the company saw fit to limit the extended coverage so as to eliminate the class 
of risks arising from the handling and operation of the car by persons identified 
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and connected with repair shops, public garages, sales agencies, and service stations. 
Gamble’s garage was a “public garage.” Such limitation is based upon reason. 
The owner does not grant permission to these individuals. Individually they are 
usually unknown to him. They are in quite a distinct group from persons to whom 
an ordinary assured usually gives permission to drive his car. The chance of 
accidents while the car is in the hands of the excluded class is probably greater. 
Indeed it is highly probable that those in the excluded class are covered by policies 
held by their employers who pay a premium commensurate with the risk involved. 
To include the excluded class in the ordinary policy would tend only to increase the 
premium therefor and put a burden upon the insurer which does not in reason 
or principle belong to him. We see no special benefit to the assured to have the 
policy cover the excluded risk. Obviously the intention was to exclude the obliga- 
tion, otherwise assumed, both to the one using or handling the car and to the 
one legally responsible for its use. 

The trial court construed the word “operating” in the exclusion clause as 
having reference to management only. We do not agree. Of course the word 
“operate” has various meanings, but we consider its meaning here only as used 
in the policy. Upon such construction of the word “operating,” the trial court 
concluded that Gamble was excluded, but his employee Oman was not. 

True, Gamble operated the garage. How? With help. In the meaning of the 
policy, the help was also engaged in the “operation” of the garage. Oman was an 
arm of his employer. At the time of the accident he was doing one of the very 
things that constituted the “operation” of the garage. The delivery of the car 
was a contractual duty which Gamble owed to his customer. The employee at 
the time of the collision was doing the work of his employer. No one could 
reasonably suggest that it was ever the intention to exclude merely the owner of 
such garage business and include the class of men constituting the employees who 
actually do the work of their employer, but whose conduct by virtue of number 
and education may create a more hazardous risk. Certainly the work done by 
Oman was work “arising out of the operation thereof” (garage). We think the 
delivery of the car, under the circumstances, was included in the “operation” of a 
public garage. 

It is the law that if the intent of the language of the instrument is plain and 
apparent, effect should be given to that intent, if the language used is reasonably 
calculated to express it. Here it so appears unless the word “operated” is neces- 
sarily restricted and limited. We think the word ordinarily means the same as to 
run a business; to carry on in the business to which the word is applied; to 
continue in operation or activity: to carry out or through; to work; to act: to 
conduct a business. 

The “operation” of a public garage as here involved and as this term was 
used in this policy includes all the various activities which together constitute the 
carrying on of the business; and all the, employees, as well as the manager, 
whether on the sales floor, soliciting prospects on the street, in the accounting 
department, in the repair shop, or delivering storage cars to the customer-owner, 
are all engaged in the “operation” of the garage; and the work of any such 
employee arises out of the “operation” of such garage. 

Men who are engaged to do certain things in a particular business are usually 
thought of as engaged in operating that business. We have said that men who 
are to keep railroad tracks in repair for trains to run over, and switchmen en- 
gaged in making up trains, are engaged in “operating” the railroad. Steffenson v. 
C., M. & St. P. Ry. Co., 45 Minn. 47 N. W. 1068, 11 L. R. A. 271; see, also, 
Lavallee v. St. P. M. & Man. Ry. Co., 40 Minn. 249, 41 N. W. 974; Jemming v. 
Great Northern Ry. Co.. 96 Minn. 302, 104 N. W. 1079, 1 L. R. A. (N. S.) 
696; Sartain v. Jefferson City Transit Co., 183 Mo. App. 237, 170 S. W. 411. 

As between the insurer and the assured, a policy is to be construed most 
strictly against the insurer. This rule, however, refers to ambiguities. The contract 
being clear, it is the duty of the court to make it effective. This duty cannot be 
hrushed aside by the fact that an insurance company is a party to the action. 

We construe the language as meaning that the intention was to exclude all 
persons engaged in the operation of the garage. That intent is defeated unless we 
construe the language as applying to the employees in such garage who handle 
the car as a part of the service sold, as was being done in this case. 32 C. I. 
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1158; Witherstine v. Employers’ Liability Assurance Ccrp., 235 N. Y. 168, 
N. E. 229, 28 A. L. R. 1298. 

Reversed. 

Hilton, J., and Dibbel, J., dissent. 


LOGUE vy. DUCHENE (STATE FARM MUTUAL AUTOMOBILE 
INS. CO., Garnishee). No. 28714. 
Supreme Court of Minnesota. Feb. 19, 1932. 
241 Northwestern Reporter 51. 
1. INSURANCE. 


Evidence held to support finding that automobile liability policy was intended 
to insure owner against liability and not mortgagee named in policy. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

2. INSURANCE. 

Where facts necessary to reformation of automobile liability policy were 
pleaded and proved, judgment for recovery of money thereunder without formal 
decree of reformation was proper. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 

Syllabus by the Court. 


1. The finding is supported that it was the intention of defendant and appell- 
ant to insure defendant, the owner of the automobile described in the policy, 
against liability to others growing out of its operation, instead of the mortgagee 
named in the policy. 

2. All the facts necessary to a reformation of the policy, inserting the name 
of defendant as the insured, instead of the mortgagee named, being pleaded and 
proved, it was proper to enter judgment for recovery of money without formal 
decree of reformation. 

3. Since the judgment was required under the findings referred to, it is not 
necessary to consider whether the finding of estoppel is sustained or not. 

Appeal from District Court, Rice County; Fred W. Senn, Judge. 

Action by James E. Logue against Louis Duchene. Plaintiff recovered a judg- 
ment against the defendant, and garnisheed the State Farm Mutual Automobile 
Insurance Company. From a judgment against it, the garnishee appeals. 

Affirmed. 

Orr, Stark, Kidder & Freeman, of St. Paul, for appellant. 

Oscar Hallam and Richard A. Golling, both of St. Paul, and A. B. Childress 
and James H. Caswell, both of Faribault, for respondent. 

Hort, f. 

For injuries sustained in an automobile collision plaintiff recovered a judg- 
ment against defendant. Appellant was garnisheed and disclosed. Not satisfied 
with the disclosure, plaintiff filed a supplemental complaint to which appellant in- 
terposed an answer. The issues thus made were tried to the court, resulting: in 
findings in plaintiff's favor. The garnishee’s motion for amended findings being 
denied, except in part, judgment was entered, from which it appeals. Tete 

Upon the car driven by defendant, and which caused the injuries to plaintiff, 
appellant had issued a liability insurance policy. When the policy was first issued, 
defendant was named therein as the insured. And no question is made but that, 
had the policy remained in that form, appellant could not have prevented the judg- 
ment. The evidence developed these facts: The automobile was bought by defend- 
ant in 1926. He paid for it and used it thereafter in his business, and as a family 
car. It was licensed and registered in his name. He carried liability insurance 
thereon. In March, 1929, the agent of appellant, with whom defendant did busi- 
ness, obtained an application from defendant for liability insurance in appellant 
company. Appellant issued and delivered its policy naming defendant as the in- 
sured, and he paid the premium. A week or two thereafter defendant concluded 
that his sister-in-law, Mary Nelson, who a short time prior to the issuance of the 
policy had received from him a transfer of the car as security, was the proper 
person to be named as the insured in the policy. The transfer had been made by 
his executing the contract printed upon the registration card. He so informed ap- 
pellant’s agent, stating that the transfer was to secure the debt he owed Miss Nel- 
son. He told the agent to have the policy changed, and signed Miss Nelson’s name 
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to another application for a policy. The first policy was surrendered and the one 
here involved issued naming Miss Nelson as the owner insured. No other pre- 
mium was paid than that already paid by defendant. The registration card and 
the policy have always been in the possession of the defendant. He used the car 
after the transfer exactly as he used’ it before. Miss Nelson never drove it, nor 
could she. She was employed at the state school at Faribault and lived there. 
Defendant lived and had his place of business in Faribault. Occasionally he would 
take Miss Nelson in the car to the school, and also take her out with his family 
pleasure riding, but in no manner different after than before the transfer. 

The parts of the findings that are vital and particularly attacked are: “It 
was the intention of the parties that the defendant Louis Duchene should be as 
fully covered by the terms of the policy as he would be if named as the insured 
therein. * * * That at the time the garnishee, State Farm Mutual Automobile In- 
surance Company of Bloomington, Illinois, wrote said policy for said defendant 
Louis Duchene, it was fully informed that defendant Mary Nelson had no further 
interest in said car except as hereinbefore stated and that she had no insurable 
interest therein according to the terms of said policy and that said defendant Louis 
Duchene was in fact the owner of said car in the possession and use thereof. * * * 
The Insurance Company by its conduct before the trial of the main action and by 
defending Duchene throughout the trial, together with such conduct during. the 
trial estopped itself,” to deny that defendant is not the insured, and that it is not 
liable or indebted to him. The amended findings asked for and denied were of 
facts contrary to the above quoted. 


[1, 2] The troublesome proposition is whether the court could find it was the 
intention of the parties that defendant Duchene was to be the insured instead of 
Mary Nelson, so named in the last application and policy. It is plain defendant 
was confused as to whether he or Miss Nelson should be designated as the insured 
in the policy. He had transferred the title to the car to her upon the registration 
card. But this transfer was in fact a mortgage. He retained full possession and 
control of the car. She had no right to its use or any dominion or control over it. 
Under such a situation she had no insurable interest under this liability policy 
against loss for injuries inflicted on others in the operation of the car. Had this 
been a policy covering damage to the car or loss from fire or theft, she would 
have had an insurable interest as mortgagee. But such is not the loss insured 
against by this policy. The court could well find that appellant’s agent had ac- 
curate knowledge of the true situation when the last application was given him 
and the first policy returned. The parties could not have intended a vain thing. 
Appellant for the premium received intended to give liability protection to the 
owner of the car described in the policy, and, no doubt, defendant intended the 
same thing. That they erroneously thought it necessary to denominate the mort- 
gagee the owner or the insured in the policy should not be fatal. The mistake, 
perhaps, was one of mixed law and fact. But that does not prevent reformation. 
Woodbury Savings Bank v. Charter Oak Ins. Co., 31 Conn. 517; Esch v. Home 
Ins. Co., 78 Iowa, 334, 43 N. W. 229, 16 Am. St. Rep. 443; Balen v. Hanover Ins. 
Co., 67 Mich. 179, 34 N. W. 654; Horine v. Royal Ins. Co., 199 Mo. App. 107, 201 
S. W. 958; Baker v. Liverpool & London & Globe Ins. Co. (Tex. Civ. App.) 275 
S. W. 316; Robbins v. Milwaukee Mechanics’ Ins. Co., 102 Wash. 539, 173 P. 634; 
Komula v. General Accident Fire & Life Ass. Co., 165 Wis. 520, 162 N. W. 919. 
Our own decisions hold that insurance policies may be reformed by substituting 
the person intended to be insured for the one named therein through mistake or in- 
advertence. Sundin v. County Fire Ins. Co., 144 Minn. 100, 174 N. W. 729; Page 
. Rollingstone Mut. Farmers’ Fire Ins. Co., 166 Minn. 74, 207 N. W. 24; Couch, 
Cyclopedia of Insurance Law, Sec. 1395, p. 4996. It is true that defendant him- 
self caused the policy involved to be issued to Mary Nelson as owner; but it is 
evident that he did so under a mistake deeming that, since the car was registered 
n her name, the policy had to run to her as the insured, although her interest was 
only that of a mortgagee and she could have no use at all of such insurance as 
vas intended and provided by appellant’s policy. The policy contains the provision 
that no liability shall attach to appellant for loss “caused while the said automo- 
ile is being driven or operated by any person other than the assured or any per- 
son under the direction of the assured or a member of the assured’s immediate 
‘amily or his paid driver.” And it is argued that, although the car was in the ex- 
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clusive possession and control of defendant, Mary Nelson could avail herself of 
the protection of the policy whenever she gave direction to any one to drive it. 
It is doubtful whether the language quoted is susceptible of that construction, in 
view of the situation as known to defendant and appellant’s agent when the insur- 
ance was effected. But however that may be, we are clear that the court was 
justified in finding that the intention was to cover the true owner, the defendant. 
It is also contended that Mary Nelson had an insurable interest in that appellant 
agreed to defend her if she was sued for so operating the car as to injure others. 
But this claim seems without merit when her interest in the car is considered to- 
—— the fact that defendant was the owner in exclusive possession and use 
thereof. 

It is also contended that a recovery could not be had without a decree of re- 
formation first obtained. The practice where the same court administers both 
law and equity is to consider that done which ought to be done. American Ins. 
Co. v. Jueschke, 110 Okl. 250, 237 P. 585; Lumbermen’s Nat. Bank v. Corrigan, 
167 Wis. 82, 166 N. W. 650. Under our practice, in an action where facts are ade- 
quately pleaded for the reformation of the instrument relied on for recovery, if 
such facts are proved, recovery may be had. Page v. Rollingstone Mut. Farmers’ 
Fire Ins. Co., supra, and the cases therein cited. The supplemental complaint 
herein set up facts for reformation, and all parties concerned were parties to the 
action. 

[3] The finding above quoted as to appellant estopping itself by conduct, in 
defending the defendant, Duchene, and in availing itself of an instruction which 
reduced the verdict, presents a doubtful question. But we pass that by, since the 
other findings require the entry of the judgment rendered. 

The judgment is affirmed. 


HELLER v. ALTER. 
Municipal Court of City of New York, Borough of Manhattan, Seventh District 
Feb. 25, 1932. 
255 New York Supplement 627. 
1. INSURANCE. 

Casualty policy provisions expressly giving insurer right to designate in- 
sured’s attorney impliedly gave power to remove attorney. 

The policy of automobile casualty insurance having been approved 

by superintendent of insurance presumably contained the customary 

clauses giving insurer exclusive right to contest or settle any suits of 

claim, and that insured shall not interfere in any way respecting any 
negotiations for settlement of any claim or suit, or in the conduct of any 
legal proceedings, but shall at all times at request of insurer render to 

it all possible co-operation and assistance. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

2. INSURANCE. 

Though, as matter of record, attorney furnished by casualty company to 
defendant would be defendant's attorney, as matter of fact he would be casualty 
company’s servant. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 


Action by Phillip Heller against Harry Alter. On defendant’s motion to 
vacate default judgment. 

Motion granted. 

Edythe Widdi, of New York City, for plaintiff. 

Arthur N. Seiff, of New York City, for defendant. 

On April 21, 1930, the defendant was served with a summons in this action 
instituted to recover for personal injuries and also for property damages sus- 


tained through the alleged negligent operation of a taxicab owned by the de- 
fendant. 


At that time the defendant was covered by a policy of the Equitable Casualty 
& Surety Company, issued pursuant to the provisions of the Vehicle and Traf- 
tic Law. 

Upon service of the process the defendant referred it to the insurance com- 
pany, who thereupon and on or about the 25th day of April, 1930, caused its 
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attorneys, Herschaft & Lamkay, Esqs., to appear and interpose an answer on 
behalf of the defendant. 

Thereafter the case was noticed for trial for May 19, 1930, and on May 26, 
1930, marked “general calendar.” 

During December, 1930, the Equitable Casualty & Surety Company was 
taken over by the Liquidation Bureau of the Insurance Department of the state 
of New York, and on or about the 3lst day of December, 1930, a formal order 
was duly entered in the Supreme Court, New York County, in the said liquida- 
tion proceedings, containing the usual injunctive and restraining provisions, and 
directing, among other things, that “the officers, trustees, agents, servants,” et 
al.. “of said Equitable Casualty Insurance Company, and all other persons, be 
enjoined and restrained from the further transaction of business or from dealing 
with or disposing of the property or assets of said corporation or doing or per- 
initting to be done, any act or thing which might waste the assets or allow or 
suffer the obtaining of preferences or judgments, attachments or other liens”; 
and the said order contained additional similar restraining clauses binding upon 
‘arious Other designated persons. 

On January 6, 1931, Herschaft & Lamkay received through the mail from 
the plaintiff’s attorney a notice of trial for the 14th day of January, 1931; there- 
efter, apparently pursuant to said notice of trial, the case appeared upon the day 
calendar of the court on the 9th day of April, 1931, was marked adjourned to 
the 14th day of April, 1931, and thereupon further adjourned to May 5, 1931; 
and then upon the default of the defendant or his attorneys in appearing, again 
adjourned to May 19, 1931, when an inquest was taken and the judgment of $776 
thereupon entered. 

It is to be noted that under date of February 25, 1931, Francis P. Ward, as 
special deputy superintendent of insurance, on behalf of the Equitable Casualty 
& Surety Company in liquidation, wrote to the defendant advising him of the 
liquidation of the surety company and stating: “Kindly have an order entered 
substituting new attorneys in place of Herschaft & Lamkay, the attorneys of 
record. * * *” 

At no time was any notice requiring the substitution of new attorneys served 
by or ‘on behalf of the plaintiff on the defendant. 

The defendant now claims that since December 31, 1930, he had no attorney 
representing him, and protecting his interests. That he never received any 
notice “to appoint another attorney”; and that he was not aware of the entry 
of any judgment against him until January, 1932, whereupon he brought on this 
application to set aside the inquest and vacate the judgment on the grounds 
that in consequence of the action of the superintendent of insurance and as a 
result of the liquidation proceedings the defendant’s attorneys were discharged 
or removed; and that under section 240 of the Civil Practice Act the plaintiff 
was stayed from taking any further steps in this action except as provided in 
said section; that the plaintiff failed and omitted to comply with these provi- 
sions; that the notice of trial served on Herschaft & Lamkay on January 6th 
and all proceedings subsequent thereto were in contravention of section 240 of 
the Civil Practice Act, ineffective and of no legal force. 

One is not here dealing with the ordinary attorney and client relationship 
created by the personal selection and retention of a particular individual lawyer 
bv the client. Here the relationship springs from the fufillment or performance 
ot the terms of the contract of insurance, wherein the control and conduct of 
any lawsuit is placed exclusively in the hands of the casualty company. 

Presumably the policy (which must be approved by the superintendent of 
jusurance) contained the customary clauses: That the Equitable Casualty Com- 
pany “shall have the exclusive right to contest or settle any of the said suits or 
claims. The insured shall not interfere in any way respecting any negotiations for 
the settlement of any claim or suit, nor in the conduct of any legal proccedings, 
but shall, at all times, at the request of the corporation, render to it all possible 
cooperation and assistance.” 

[1] These provisions that expressly gave the casualty company the right 
to designate the attorney impliedly carried with them the power to remove the 
ettorney. 

[2] Hence, while as a matter of record the attorney would be the attorney 
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for the defendant, as a matter of fact he would be the servant or agent of the 
casualty company. 

In the case of Devlin v. New York Mut. Casualty Taxicab Ins. Ass’n, 213 
App. Div. 152, 210 N. Y. S. 57, the court expressly refers to these exclusive rights 
provided for by the policy and quotes them as a ground for the enforcement 
against the insurance company of a judgment entered against the insured in an 
undefended action. 

Acting apparently pursuant to these policy provisions, the superintendent 
of insurance, on February 25, 1931, sought to have the defendant secure or sub- 
stitute new attorneys to take the place of Herschaft & Lamkay. 

We are not confronted with a case involving the questionable right of an 
attorney to arbitrarily withdraw from an action, but with an instance of the 
removal or discharge of the attorney by the party originally designating him. 

And the record discloses that at least after December 31, 1930, the attor- 
neys for this defendant were relieved of their duties and responsibilities and the 
defendant was practically left without their protection and representation. 

Section 240 of the Civil Practice Act was enacted essentially for the protec- 
tion of the party whose attorney has been removed or otherwise has become 
disabled, and not for the protection of his adversary. 

Section 240 of the Civil Practice Act is derived from section 65 of the Code 
of Civil Procedure. The original text of section 65 of the Code of Civil Pro- 
cedure reads: “If an attorney dies, is removed or suspended or otherwise be- 
comes disabled to act, at any time before judgment in an action, no further pro- 
ceedings shall be taken in the action, against the party for whom he appeared, 
until thirty days after notice to appoint another attorney, has been given to 
that party, either personally, or in such other manner as the court directs.” 

The Code of Civil Procedure, § 65, was amended by Laws 1913, c. 741, by 
adding: “If after such notice, given as herein provided, no attorney appears for 
the party notified within the time specified in this section, the party serving 
the notice may proceed with the cause, and take a dismissal of the complaint, 
or a verdict, decision or judgment, as the case requires, and it is not necessary 
to give any further notice.” 

Section 240 of the Civil Practice Act omits the word “other” italicized above, 
and also omits the entire 1913 amendment. 

The decisions sanction this interpretation and application of the provisions 
of this section. The annotator’s note tells us that the amendments to the orig- 
inal text of section 65 of the Code of Civil Procedure were excluded “because 
it is too drastic a provision and does not afford sufficient protection to the party 
to whom notice has been given under the first sentence. The last sentence was 
added by Laws of 1913, ch. 741, section 65, originally revised from R. S., pt. 3, 
Chap. 3, tit. 2, Sec. 67.” 

And so it has been held: “The comntand of this statute is absolute. There shall 
be no further proceedings in the action, as against the party for whom the at- 
torney has been given. This provision of the Code is founded upon a wise policy. 
A pending action needs constant attention. Every step in it may be attended with 
important consequences to a party to it. The law provides an officer of the court 
to guard the interests of a litigant from the beginning to the end of the litiga- 
tion; and if, by a misfortune, the party loses the protection of that officer, the 
proceedings stop at that moment, and remain suspended until, in the appointed 
way, another attorney is substituted, or the proper notice given by the opposing 
party to appoint one has been served. * * * But the prohibition of section 
65 is not confined to proceedings requiring notice. It extends to all proceedings that 
may be taken by the adverse party, whether upon notice or otherwise.” Commercial 
Bank v. Moses Foltz, 13 App. Div. 603, at pages 605, 606, 43 N. Y. S. 985, 986. 

Likewise, McGovern v. G. A. Suter & Co. (Sup.) 159 N. Y. S. 475, at page 
476 holds: “The prohibiton of section 65 of the Code of Civil Procedure against 
any further proceedings under such circumstances until 30 days after the notice 
provided in that section is absolute and in no way dependent on the knowledge of 


the other tarty of the death, removal or other disability of his adversary’s at- 
torney.” 


The provisions of this section of the Civil Practice Act do not leave the 
other party remediless. If after the service of the notice no new attorney 1s 
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designated, notices or papers can be served on the defendant personally. Hoffmar. 
y. Rowley, 13 Abb. Prac. 399. 

[3] In the instant case, the procedure outlined by the Civil Practice Act was 
not followed. No notice was ever given by the plaintiff, and the notice alleged 
to have been mailed by the deputy superintendent of insurance was not a notice 
by the plaintiff. It was a notice sent pursuant to the order of the Supreme Court 
to the policyholders of the casualty company. Nor was this notice duly or prop- 
erly served as required by section 240 of the Civil Practice Act. 

That the casualty company became insolvent was to the defendant’s disad- 
vantage; it left him saddled with the full responsibility of the litigation. Hence, 
it constitutes more reason to look to the proper observation of the provisions 
of section 240 of the Civil Practice Act. 

Ordinarily, one’s sense of equity protests against the conclusiveness of an 
inquest so taken. 

3ut the history of this cause, before and after the judgment, does not com- 
mand the defendant’s application. The lapse of time, plaintiff’s futile efforts to 
collect, and the status of the outstanding third party proceedings, are all sug- 
gestive of a wild goose chase in store for a judgment-creditor. 

Yet these unfavorable features cannot cure the defect nor deprive the de- 
fendant of his rights. The ends of justice would be best served by allowing the 
defendant his day in court while otherwise preserving the status quo by letting 
the judgment stand as security. 

Motion granted accordingly, with $10 costs to plaintiff to abide the event. Case 
set for trial March 16, 1932. 


GENERAL CASUALTY & SURETY CO. v. STEVENS et al. 
Court of Appeals of Ohio, Hamilton County. Nov. 23, 1931. 
180 Northeastern Reporter 271. 
1. INSURANCE. 


In action against driver of rented auto and insurer of customers of lessor, 
that driver knowingly misrepresented age to lessor to obtain car held not to defeat 
recovery on policy (Gen. Code, § 9391). 

Recovery on policy was not defeated, since insurance was extended by 
insurer to all persons who signed rental contract, conditions of policy had 
been complied with, and Gen. Code, § 9391, being inapplicable in that 
no misrepresentations as to age or any other matter had been made to 
insurer by lessee. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Auto indemnity policy to rental agency for benefit of its customers should be 
given reasonable construction without undue extension or restriction. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Action by Henry Johnston Stevens against General Casualty & Surety Com- 
pany and Francis Ryan. To review a judgment for plaintiff, General Casualty & 
Surety Company brings error.—[By Editorial Staff.] 

Affirmed. 

Clarence M. Smith, of Cincinnati, for plaintiff in error. 

Merland, O’Meara, Santen & Willging, of Cincinnati, for defendant in error 
Henry Johnston Stevens. 


Ross, P. J. 


This case comes into this court on error from the court of common pleas, 
wherein judgment was rendered for the plaintiff in that court, Henry Johnston 
Stevens, who recovered a judgment against Francis Ryan, predicated upon dam- 
ages for personal injuries received by Stevens when an automobile in which he 
Was a passenger was struck by an automobile driven by Ryan, which Ryan 
had rented from the Kissel Skiles Company. The Kissel Skiles Company had 
entered into a contract of msurance with the General Casualty Insurance Company, 
which contract was extended to cover the contractual patrons of the Kissel Skiles 
Company when operating the rented cars of the company. The policy contained 
certain restrictions and conditions, which will be referred to later. 
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Stevens brought suit against Ryan and the insurance company. 

The case was tried to the court, a jury being waived, and resulted in a 
judgment in favor of Stevens. 

It is contended that the judgment is erroneous, for the reason that Ryan was 
not insured, and that Stevens can have no greater rights than Ryan had against 
the insurance company. As to the latter proposition, there can be no doubt. 

The question then is: Was Ryan insured? 

The policy of insurance contained the following clause by way of indorse- 
ment: “In consideration of the rates at which this policy is written, it is hereby 
understood and agreed that this policy is extended to indemnify the operator of 
any car insured under the within policy, against loss on account of the liability 
imposed by law for injuries to persons, except employees of the operator, guests, 
or occupants of the said automobiles; and/or for damage to property except such 
property as is excluded in policy contract, resulting from the use of said auto- 
mobiles while same are being used in accordance with the provisions of the 
policy insuring agreements, provisions, and declarations. Any operator to whom 
this coverage may be extended is bound by all the conditions of the policy and 
such extension of coverage is granted only to the persons signing contract with 
the named assured as provided in Condition B of the policy.” 

Condition B of the policy is as follows : “B: In consideration of the issuance 
of this Policy, the named Assured hereby agrees to secure the name, address, 
age, and the signature of every person hiring each or any automobile insured 
hereunder; the date when the automobile was hired, the kind of automobile 
rented, the model, year and motor number of such automobile; the date when the 
automobile was returned and the amount charged for rental. The Assured shaii 
maintain these records and same shall be open to inspection to any authorized 
representative of the Company at any time.” 

[1] The insurance company introduced evidence proving that Ryan misrepre- 
sented his age to be over seventeen in his application to the Kissel Skiles Com- 
pany for a car, and sought to introduce evidence that Ryan knew the rules of 
the Kissel Skiles Company forbidding the renting of cars to minors, and _ that 
Ryan misrepresented his age in order to mislead the Kissel Skiles Company and 
cause it to rent him a car. The court excluded the evidence tending to show 
Ryan’s knowledge of the rules of the Kissel Skiles Company and his purpose 
in making the representations. 

The record clearly shows that Ryan had signed a contract with the Kissei 
Skiles Company, and that all the requirements of condition B had been met. 
Ryan was therefore insured, and Stevens, under the provisions of section 9510-4, 
General Code, which we consider ample to cover the instant circumstances, was 
entitled to judgment against the insurance company. 

The evidence as to Ryan's purpose in misrepresenting his age and_ his 
knowledge of the rules of the Kissel Skiles Company was properly excluded as 
immaterial. 

An examination of the policy and indorsements discloses that it was not the 
Kissel Skiles Company which extended the insurance to Ryan, but the insurance 
company specifically provided for his insurance upon signing the contract with the 
Kissel Skiles Company. 

The provisions of section 9391, General Code, are inapplicable, as Ryan was 
not required to make and did make no representations to the insurance compan) 

The fact that the Kissel Skiles Company would not have permitted Ryan to 
sign the contract had it known his real age is in no way controlling, in view oi 
the admitted fact that he had signed such contract, and therefore brought him 
self. within the terms of the insurance extended to him. 

[2] The policy must be construed in the light of the words used therein, 
which are to be given their reasonable meaning. Such words are neither to be 
strained to produce liability, when none is assumed, nor ignored when insurance 
is plainly extended. 

We find no error in the record, prejudicial to the plaintiff in error, and the 
judgment of the court of common pleas of Hamilton county is affirmed. 

Judgment affirmed. 

Hamilton and Cushing, JJ., concur. 
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CANEN v. KRAFT et al. 
Court of Appeals of Ohio, Wood County. July 1, 1931. 
180 Northeastern Reporter 277. 
1. INSURANCE. 


Before judgment, proceedings are not maintainable against automobile liabii- 
ity insurer for personal injuries, policy not showing direct responsibility to injured 
person (Gen. Code, §§ 9510-3, 9510-4). 

(For other cases, see Insurance, Dec. Dig. § 59114.) 


Action by Mae Canen, a minor, against Ollie Kraft and another, in which 
plaintiff, not seeking judgment against named defendant, prayed for judgment 
against defendant S. Louis Canen, and sought to join as party defendant the Ce- 
lina Mutual Casualty Company. From a judgment dismissing plaintiff’s petition, 
she appeals—[By Editorial Staff.] 

Affirmed. 

George A. Cheney, of Bowling Green, for plaintiff in error. 

Kirkbride, Boesel, Frease & Cole, of Toledo, for defendants in error. 

WILLIAMS, J. 

Mae Camen, a minor, by Sarah Canen, her mother and next friend, brought 
an action against Ollie Kraft and S. Louis Canen, her father, to recover damages 
sustained by her in a collision between an automobile driven by Ollie Kraft and 
an automobile in which she was riding which was driven by her father. 

Plaintiff in her amended’ petition sets out facts in detail showing that her 
father, S. Louis Canen, carried liability insurance in the Celina Mutual Casualty 
Company, covering the car driven by him. The amended petition prays for judg- 
ment against S. Louis Canen, and that the Celina Mutual Casualty Company be 
made a party defendant and required to answer; and further prays that, if the 
Celina Mutual Casualty Company be found by the court to be the real party in 
interest, and the real defendant engaged in the defense of this action, judgment 
be rendered against it in the sum of $5,000, in favor of the plaintiff. No judg- 
ment, however, is asked against Ollie Kraft. The defendant S. Louis Canen filed 
a motion to strike from the amended petition all the allegations relating to li- 
ability insurance and the Celina Mutual Casualty Company. The court of com- 
mon pleas sustained the motion, and the journal entry recites that the plaintiff 
not desiring to plead further, the defendant S. Louis Canen then moved for an 
order dismissing plaintiff's petition, This motion was also sustained, and the 
plaintiff’s petition dismissed. Plaintiff in error contends that in sustaining these 
motions the court of common pleas committed reversible error. 

Two questions are presented by the record: Whether a liability insurance com- 
pany can be joined with the automobile owner in a suit for personal injury sus- 
tained by reason of the negligence of the latter; and whether a minor child may 
maintain an action against her father for personal injuries sustained by negligence 
of the father in operating the car in which they were riding. 


[1] The amended petition contains no allegations which show that the policy 
given by the insurance company to the father by its terms made from the insur- 
ance company directly liable to the person injured. It appears that it was an or- 
dinary policy, and under the provisions of sections 9510-3 and 9510-4, General 
Code, no proceeding may be had against the insurance company by the injured 
person until the right of action for personal injury is reduced to judgment. Stacey 
v. Fidelity & Casualty Co. of N. Y., 114 Ohio St. 633, 151 N. E. 718. 

The court below therefore committed no error in sustaining the motion to 
strike matter from the amended petition. 


[2] If the amended petition stated a cause of action against the defendant 
S. Louis Canen, dismissal of the petition constituted prejudicial error. The ques- 
tion is therefore presented whether or not the daughter, Mae Canen, eleven years 
of age, could maintain an action against her own father. By the weight of 
modern authority, an unemancipated minor child cannot maintain an action for 
: personal tort against its natural parent. The rule is stated in 20 Ruling Case 
631, and the authorities are collected in the following annotations: 71 A. 


» RAILS Sh Aa he Son 


The reason upon which the rule is based is the safeguarding of the family 
relation and the preservation of harmony and good will among its members. We 
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are aware that a controversy has arisen in adjudicated cases with respect to the 
proper rule, and pursuit of the inquiry is interesting and instructive. 

In the case of Sorrentino, an Infant, v. Sorrentino, 248 N. Y. 626, 162 N. 
E. 551, decided July 19, 1928, a boy eleven years of age brought an action against 
his father for personal injuries sustained on account of the negligence of the 
father in driving an automobile in which they were both riding. The full report of 
the case is as follows: 

“Judgment affirmed, with costs. Held, that an action for personal injuries 
resulting from negligence may not be maintained against a parent by an un- 
emancipated minor child. 

“Pound, Lehman, Kellogg, and O’Brien, JJ., concur. 

“Cardozo, C. J., and Crane and Andrews, JJ., dissent.” 

A very excellent discussion of the question may be found in Dunlap v. Dun- 
lap, 84 N. H. 352, 150 A. 905, 71 A. L. R. 1055. In this case, the minor child 
was working for the father under an agreement between them by which the child 
was to work during the summer vacation in the father’s business at the same wage 
paid other workmen, less a deduction for the value of his board at home. It ap- 
pears that premiums on employers’ liability insurance were computed in part on 
the child’s wages. The court held that the father intended to assume full re- 
sponsibility of a master toward his servant and release parental control so far as 
was necessary to attain that end, and was liable for personal injury to the son. 

Upon this phase of the inquiry, the dissenting opinion in the case of Small 
v. Morrison, 185 N. C. 577, 118 S. E. 12, 31 A. L. R. 1135, is worthy of perusal. 

An elaborate discussion of the whole question of torts between persons oc- 
cupying the domestic relation may be found in 43 Harvard Law Review, 1030. 
On the concluding page (1082) of this discussion may be found the following: 

“In the case of parent and minor child, the matter has been and still is one 
of common law. Authority is in favor of recognition of a cause of action in 
respect to property injuries, and a denial thereof in respect to personal injuries. 
In most states the personal injury situation has not been adjudicated, and the 
few clear decisions we have go back no further than 1891. 

“In view of the paucity of authority, the unsatisfactory and inconsistent 
character of the reasons advanced, the different and inconsistent treatment of 
husband and wife and parent and child, in several instances by the same court, 
and the changed economic conditions of the present day, the problem of a cause 
of action for personal injury should be considered an open question, meriting a 
more careful and exhaustive analysis, a more critical appreciation of the factors 
involved, and a more rational treatment than it has received in the past.” 

Notwithstanding the difference of opinion as shown by the references to these 
authorities, we are satisfied that the great weight of authority in modern adju- 
dicated cases is that the unemancipated minor child cannot sue the natural parent 
for personal injuries arising " of the negligence of the parent. Mesite v. Kir- 
chenstein, 109 Conn. 77, 145 A. 753; Elias v. Collins, 237 Mich. 175, 211 N. W. 88, 
52 A. L. R. 1118; Mannion, te: an Infant, v. Mannion, 129 A. 431, 3 N. J. Misc. 
R. 68; Damiano v. Damiano, 143 A. 3, 6 N. J. Misc. R. 849; Sorrentino, an In- 
fant, v. Sorrentino, 248 N. Y. 626, 162 N. E. 551; Ciani, an Infant, v. Ciani, 127 
Misc. Rep. 304, 215 N. Y. S. 767; Matarese v. Matarese, 47 R. I. 131, 131 A. 198, 
2 L. R. 1360, 25 N. C. C. A. 737; Wick v. Wick, 192 Wis. 260, 212 N. W. 787, 
52 A. L. R. 1113; Zutter v. O’Connell, 200 Wis. 601, 229 N. W. 74. We feel con- 
strained to follow these authorities. 

This court, in the case of Finn v. Finn, 19 Ohio App. 302, held that, where 
a husband and wife are living together, the wife cannot maintain an action 
against her husband for personal injury growing out of his negligence. It ap- 
pears that a motion to certify the record was overruled by the Supreme Court 
March 3, 1925. While at common law the husband and wife were one, and the 
husband was that one, and in that respect the marital relation would be different 
from the relation of parent and child, yet under the modern acts relating to the 
rights of married women the wife is quite free in Ohio, and Finn v. Finn, supra, 
is entitled to weight. At least, the reason for the rule that the wife cannot sue 
the husband under such circumstances is based upon the same reason as the rule 
between minor child and parent; namely, the preservation of the home ties. 

It appears that in the instant case the daughter was living with her father 
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and was under his care, custody, and control, and it does not appear from the 
amended petition that she had been emancipated. 

We are of the opinion that the minor daughter could not maintain the action 
against her father, and that the court below did not err in dismissing the plain- 
tiff’s petition. 

For the reasons given, the judgment will be affirmed. 

Judgment affirmed. 

Lloyd and Richards, JJ., concur. 


SEITHER v. PENNSYLVANIA MANUFACTURERS’ ASS’N CASUALTY 
INS. CO. et al. 
Superior Court of Pennsylvania. March 5, 1932. 
159 Atlantic Reporter 53. 
i. INSURANCE. 


To constitute “theft” of auto so as to render insurer against “theft” liable, 
there must be felonious intent to permanently deprive owner of possession. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. INSURANCE. 

Where owner left auto at shop to be repaired and repairman, without owner’s 
consent, used it for family outing and negligently wrecked car, insurer held 
not liable under policy indemnifying owner against “theft.” 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from Court of Common Pleas No. 4, Philadelphia County; Otto R. 
Heiligman, Judge. 

Action by Albert Seither, Jr., against the Pennsylvania Manufacturers’ As- 
sociation Casualty Insurance Company and the Pennsylvania Manufacturers’ 
\ssociation Fire Insurance Company. From judgment for plaintiff, defendants 
appeal. 

Reversed and rendered. 

Argued before Trexler, P. J., and Keller, Linn, Gawthrop, Cunningham, and 
Baldrige, JJ. 

Thomas Raeburn White and White, Parry, Schnader & Maris, all of Phil- 
adelphia, for appellants. 

William C. Ferguson, Jr., and Slocum & Ferguson, all of Philadelphia, for 
appellee. 

TREXLER, P. J. 


On March 1, 1929, plaintiff brought an action of assumpsit to recover from the 
insurance company, the defendant, on a policy of insurance covering his automo- 
bile against certain contingencies, among them, theft, robbery, and _ pilferage. 
The clause applying to the present contention reads as follows: (Perils 
Insured Against) “(5) Theft, robbery, or pilferage, excepting by any pcrson or 
persons in the Assured’s household or in the Assured’s service or employment 
whether the theft, robbery or pilferage occur during the hours of such service 
or employment or not, and excepting also the wrongful conversion or secre- 
tion by a mortgagor or vendee in possession under mortgage, conditional sale or 
lease agreement, and excepting in any case other than in case of total loss of 
the automobile described herein, the theft, robbery or pilferage of tools and 
repair equipment.” 

The plaintiff, on September 15, 1928, placed his automobile in the custody 

{ John Wachter, Palmyra, N. J., for the purpose of having certain repairs 
made. On the following day, Sunday, having completed the job, Wachter went 
o his brother-in-law’s place, took his sister and her invalid child and a neigh- 
or’s boy for a ride. As he was rounding a curve and was driving at a fast rate 
i speed, the car collided with a telegraph pole. The car was severely damaged, 
and the occupants were injured and taken to a hospital, where one of the chil- 
dren died a few days afterward. There was some evidence that Wachter was 
der the influence of liquor at the time. 
There was testimony favorable to the defendant, but we are confining our- 
ives to that produced by the plaintiff. Could the jury find from these facts 
that there was a theft of the car? 

[1] To constitute a theft, there must be the felonious intent to appropriate 
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unother’s property permanently and wholly. Permanently of course does not 
mean any particular length of time, for a man may steal property and in a 
short time get rid of it, but there must be an intention to take entire possession 
of the property and to permanently deprive the owner of possession. The cases 
ure not in harmony in the various states as to what circumstances are covered 
by the clause of the policy above quoted, and the authorities are reviewed at 
considerable length in the briefs of counsel, but we think it enough for our 
purpose to refer to our case of Slomowitz v. Union Ins. Co., Ltd., 90 Pa. Super 
Ct. 366, which sufficiently indicates what we think is the law on this subject in 
Pennsylvania. 

In that case the insurer was held liable. The facts were that a car was 
taken from a garage by Klein, driven to a remote part of the city of Wilkes- 
Barre, accidently wrecked and abandoned, and no notice of the accident given 
by Klein to the owner. Klein had been in the employ of the owner, but, plain- 
tiff asserted, had been discharged. This Klein denied, and claimed that he had 
permission to use the car. Judge Henderson, who expressed the view of the 
court in that case, took occasion to state that, if Klein was still in the owner’s 
service, the verdict should be in favor of the insurer. The action of the court 
was approved, in that it instructed the jury that, if they were satisfied from the 
preponderance of the evidence that Klein took the car feloniously and with 
intent to convert to his own use, the plaintiff was entitled to recover, and further 
stated: “The burden is on the plaintiff to convince the jury by the preponder- 
ance of evidence that there was an intent to steal. * * * The fraudulent de- 
priving of the owner of the use of a chattel may be evidence of a felonious 
intent although the property 1s abandoned by the taker. * * * The question 
whether it [the taking of the car] was done animo furandi was one for con- 
sideration by the jury.” 

[2] Applying the above statements to the present case, the question is 
whether taking the evidence favorable to the plaintiff, was there sufficient to 
show that the car was stolen? We have not gone so far in Pennsylvania that 
any unlawful taking is covered by the word “theft.” There must be some ele- 
ment in the case from which there may be an inference that there is a felonious 
intent. The facts, as already stated above, are very simple. The car was left in 
the garege for repairs, the work was completed, and the person in whose custody 
the car was, took it out without the owner’s consent, drove it to a relative’s 
house, and took some of the family for a ride and negligently wrecked the car. 
Voes this prove theft? 

There must be some fact about the transaction for which it may be found 
that the matter was done animo furandi. We fail to find one. 

The sum and substance of the evidence presented by the plaintiff is that 
Wachter without right took the car to afford his relatives the pleasure of a ride. 
If there were the least evidence that the purpose was to flee with the car, or to 
dispose of it, or any act inconsistent with the intention to return it to the 
garage after the ride was completed, there might be something for the jury to 
consider, but, as the case was presented, we find nothing that should have been 
submitted to them for their decision. 

The judgment is reversed, and is here entered in favor of the defendant. 


GOUGH v. HALPERIN (COMMONWEALTH CASUALTY CO., Garnishee). 
Supreme Court of Pennsylvania. Jan. 5, 1932. 


159 Atlantic Reporter 447. 
3. INSURANCE. 


Notwithstanding policy prohibits waiver of stipulations except in writing, 
stipulations as to notice, proof of loss, etc., may be waived by parol. 
(For other cases, see Insurance, Dec. Dig. § 557.) 
4. INSURANCE. . 
Notwithstanding policy prohibits waiver of stipulations by agent, waiver may 
be by a duly authorized agent. 
(For other cases, see Insurance, Dec. Dig. § 376[1].) 
5. INSURANCE. 
Whether authorized agent reporting losses had authority to accept parol notice 
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of loss under automobile indemnity policy held for jury, notwithstanding policy 
prohibited waiver of its stipulations except by certain officers. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 
6. INSURANCE. 


Acts of authorized insurance agent, although irregular, are valid against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 93.) 
7. INSURANCE. 


__ Insurance company cannot take advantage of insured’s inactivity in not fur- 
nishing required written notice of loss, caused directly by assurance of company’s 
authorized agent. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 


8. INSURANCE. 


Rules requiring strict performance of conditions precedent to policy’s becoming 
effective are not applied to proof of loss and other matters subsequent to loss. 

(For other cases, see Insurance, Dec. Dig. § 533.) 

Appeal from Court of Common Pleas, Philadelphia County; Raymond Mac- 
Neille, Judge. ‘ : 

Action by William V. Gough against Jacob Halperin, in which the Common- 
wealth Casualty Company and another were made garnishees. From the judgment 


for plaintiff, named garnishee appeals. 
Affirmed. 


Argued before Frazer, C. J., and Walling, Simpson, Kephart, Schaffer, Maxey, 
and Drew, JJ. 
f Wolf, Block, Schorr & Solis-Cohen, Samuel A. Goldberg, and George J. 
Schorr, all of Philadelphia, for Commonwealth Casualty Co. 
Wm. Chas. Brown and Edwin J. McDermott, both of 
William V. Gough. 
WALLING, J. 


The original action here of trespass by William V. Gough v. Jacob Halperin, 
to recover for injuries sustained in an automobile collision, resulted in a verdict 
and judgment of $11,600 for plaintiff. In an execution attachment issued thereon, 
the Commonwealth Casualty Company (herein called the company) was sum- 
moned as garnishee and in its answers to interrogatories denied any indebtedness 
to defendant. It also entered a plea of nulla bona and the case coming to trial 
thereon resulted in a verdict for plaintiff of $5,333.24, on which the trial court 
subsequently entered judgment for $5,000, and the company has appealed. 

The record discloses no sufficient ground for reversal. On July 14, 1927, the 
company issued a $5,000 indemnity policy to Halperin to protect him from damages 
caused by the operation of his automobile. Three days later, while the policy 
was in force, he had the accident which resulted in the above-mentioned suit 
and recovery by Gough. The defense interposed by the company was the alleged 
failure of Halperin to notify it of the Gough accident as the terms of the policy 
require. It stipulates that: “Upon the occurrence of an accident involving bodily 
injuries or death, or damage to property of others, the assured shall promptly 
give written notice thereof with the fullest information obtainable at the time to 
the company or to one of its duly authorized agents. The assured shall give like 
notice with full particulars of any claim miade on account of such accident. If 
suit is brought against the assured to enforce such claim the assured shall promptly 
forward to the company every summons or other process that may be served upon 
the assured.” The above appears in the body of the policy and the following 
upon the back thereof: “Notice. Do not fail to notify the Home Office of the 
Company at Philadelphia, Penna., or its duly authorized agent, of every accident, 
however slight, immediately upon its occurrence. If accident is fatal or involves 
serious injury, telegraph or telephone at Company’s expense, giving date of inquest 
if one is to be held. Do not delay sending in notice because unable to give all 
the information desired; send a completed notice later.” 


[1-8] The policy provided that it should not be binding upon the company 
unless countersigned by its authorized agent. Ellis Goodman, who acted for the 
company in effecting Halperin’s insurance, countersigned the policy as authorized 


Philadelphia, for 
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agent. It was shown that Goodman had been agent for the company for four 
years, during which he had issued for it approximately one hundred and fifty 
policies a year, and that he notified the company of accidents in which policy 
holders were involved. The evidence for plaintiff, the truth of which we must 
here assume, is that Halperin gave Goodman immediate notice of the accident by 
telephone and also in full by word of mouth, as Goodman came at once in 
response to the telephone message. Further, that the latter there called up the 
company’s home office by telephone and in Halperin’s presence related to Cook, 
apparently the vice president in charge of the home office, the circumstances of 
the accident as Halperin had narrated them. The same evidence also shows that 
at the conclusion of this telephone conversation with Cook, Goodman said: “That’s 
all, you notified the company; you don’t have to worry anything about it; we 
will take care of it.” This was denied on behalf of the company but the jury 
accepted plaintiff's version and we are concluded thereby. Halperin was corro- 
borated by his wife and to some extent by a clerk in his store. True, the policy 
provides that its stipulations can be changed only by indorsement signed by the 
president, vice president, or secretary, and that no waiver thereof can be made 
by an agent. It is settled in Pennsylvania that regardless of such provision in the 
policy, stipulations as to notice, proof of loss, etc., may be waived by parol. Sec 
Evans v. Metropolitan Life Ins. Co., 294 Pa. 406, 410, 144 A. 294, and cases there 
cited. The waiver may be by a duly authorized agent. See Mentz v. Lancaster 
Fire Ins. Co., 79 Pa. 475. An instructive discussion sustaining the validity of a 
parol waiver contrary to the terms of the policy appears in Reilly v. Linden, 151 
Minn. 1, 186 N. W. 121. Goodman executed the policy as authorized agent, and 
as such reported losses and the jury had a right to conclude he was the authorized 
agent to whom Halperin might properly give notice of the accident. The 
authority of the agent was sufficiently shown to render it a question for the jury. 
See Philadelphia A. F. Co., Inc. v. Agricultural Ins. Co., 102 Pa. Super. Ct. 1. The 
acts of an authorized insurance agent, although irregular, are valid as against 
the company. McGinness vy. Caledonian Ins. Co. of Scotland, 78 Pa. Super. Ct. 276. 
If Goodman told Halperin in effect that he had done all that was necessary and 
that “we,” meaning the company, “will take care of it,” the jury might properly 
find a waiver of the written notice for which the body of the policy provides. 
The company cannot take advantage of the insured’s inactivity caused directly by 
the assurance of its own authorized agent. See Fedas v. Ins. Co. of State of 
Pennsylvania, 300 Pa. 555, 151 A. 285; Jenkins v. Franklin Fire Ins. Co., 282 Pa. 
380, 127 A. 836. The rule requiring strict performance of conditions precedent 
to the policy becoming effective are not applied to notice, proof of loss, and 
other matters subsequent to the loss in question. See 14 R. C. L. p. 1345. When 
Gough sued Halperin, the latter laid the matter before the company as the policy 
requires. The company, however, did not avail itself of the right to appear and 
defend, but another indemnity company in which Halperin held a policy did do so. 
The written notice then signed by Halperin was prepared by an agent of the 
company, and, under the evidence, its effect was for the jury in connection with 
all the evidence in the case. 

[9] Plaintiff appealed from the trial court’s order for a reduction of the 
verdict and the appeals were argued together. That court being of the opinion 
that the garnishee was not liable for interest, etc., ordered a remittitur of all the 
verdict in excess of $5,000. Pursuant to this order, plaintiff filed the following: 
“And now, this 8th day of June, 1931, the plaintiff, William V. Gough, remits all 
of the verdict rendered in his favor against the Commonwealth Casualty Com- 
pany, one of the garnishees hereto, in excess of the sum of $5,000.00. William V. 
Gough.” Plaintiff might have stood upon his legal rights and declined to make 
the remittitur, but as he made it and secured his judgment, it would seem that he 
has no standing to appeal. What is said by Mr. Justice Simpson, speaking for 
the court, in Clarkson et al. v. Crawford, 285 Pa. 299, 302, 132 A. 350, 351, that, 
“If they [the plaintiffs] agree to take the smaller amount, they will have no 
standing to appeal, for, in that event, they voluntarily choose to accede to that 
which was done. If they refuse, they will, then, for the first time, be in a position 
to complain, for not until then can they be injured by the granting of a new 
trial,” is applicable here. “The plaintiff having entered on the record an uncon- 
ditional remittitur of all of the verdict in excess of $250, he is concluded thereby 
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and judgment could not be entered for the original amount of the verdict as‘ 
rendered.” Meyers v. Tygh, 75 Pa. Super. Ct. 271, 273. See also Weinberger v 
Suess, 59 Pa. Super. Ct. 616. Plaintiff's appeal must therefore be quashed. 

The appeal of William V. Gough, January term, 1931, is quashed. The 
judgment of the court below is affirmed. 

Per Curiam. 

This opinion was written by Justice Walling; it is now adopted by and filed 
as the opinion of the court. . 


AMERICAN FIDELITY & CASUALTY CO. v. ABBOTT. No. 3723. 
Court of Civil Appeals of Texas. Amarillo. Jan. 27, 1932. 
Rehearing Denied Feb. 17, 1932. 
46 Southwestern Reporter (2d) 346. 
1. INSURANCE. 


Judgment in suit against liability insurer 


on judgment recovered against 
insured held res 


s judicata of question regarding insurer's liability on policy raised 


in insured’s suit against liability insurer to recover attorneys’ fees insured 


in- 
curred. 


Suit was originally brought against insured and insurer, but insurer 
went out of the case when its plea in abatement was sustained and judg- 
ment was recovered against insured, whereupon suit was filed on the 
judgment against insured and insurer, and a recovery had. In the in- 
stant suit by insured against insurer for attorneys’ fees, the insurer 
raised the questions that it was not responsible on its bond, unless in- 
sured was operating its vehicle for hire at time of accident, that the 
injury occurred at a place not covered by the contract of insurance, 
etc., all of which questions were adjudicated in the previous suit against 
insurer and insured, although the question of insured’s attorneys’ 
was not. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

2. INSURANCE. , 

Insured, forced by liability insurer's repudiation of contract to assume 
responsibility and employ attorneys to represent him in defense of suit covered 
by policy, was entitled to recover from insurer expenses necessarily incurred. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

3. INSURANCE. 

That insured, suing liability insurer for attorney's fees incurred in defending 
suit covered by policy, did not plead and prove that he paid attorney, was im- 
material. 

That insured did not plead and prove that he had paid his attorney 
was immaterial, since the policy of insurance was one insuring the 
liability of insured, as distinguished from a contract of indemnification. 
(For other cases, see Insurance, Dec. Dig. § 645[2].) 


Appeal from District Court, Lubbock County ; Homer L. Pharr, Judge. 

Suit by Ed. C. Abbott against the American Fidelity & Casualty Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 


Bean & Klett, of Lubbock, for appellant. 
Benson & Benson, of Lubbock, for appellee. 
RANDOLPH, J. 


Williams and wife instituted suit in the district court of Lubbock county, 
[ex., against Ed. C. Abbott and the appellant herein. In that suit the appellant 
filed its plea in abatement, which the trial court sustained, and appellant went 
out of the case. On trial of that case, Williams and wife recovered judgment 
against Ed. C. Abbott, which does not appear to have been appealed from. 
Thereafter Williams and wife filed suit on said judgment against Ed. C. Abbott 
and the appellant, setting up appropriate facts and seeking to recover the unpaid 
judgment against the appellant. This suit was tried on its merits and judgment 

endered by the district court in favor of Williams and wife for $5,000. From 
that judgment, the casualty company appealed to this court, and such judgment 


fees 
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was affirmed here. 34 S.W.(2d) 396. Application was made to the Supreme 
Court for a writ of error, which was refused. 

It appears from the record before us that in the last-named suit Abbott did 
not seek to recover his attorneys fees in that case, but later filed in the district 
court of Lubbock county a suit against appellant, the American Fidelity & 
Casualty Company to recover the sum of $2,000 as attorney’s fees incurred by 
him in the second above-named suit. On trial of this cause, the suit for attorney’s 
fees, judgment was rendered in favor of Abbott and against the casualty com- 
pany for the sum of $500. From such judgment the casualty company has ap- 
pealed to this court, and we will now consider such appeal. 

[1, 2] There is no question of res judicata presented to this court by the 
appellant’s brief. The questions, in varied form, are that the casualty company 
is not responsible on its bond, unless at the time of the child’s injury the bus 
company was operating its vehicle for hire; that the child’s injury occurred at 
a place not covered by the contract of insurance, in this case, and the insurance 
company was not obligated to defend suit therefor; that the evidence con- 
clusively shows that Abbott has never paid such attorney’s fee; that the evidence 
showing that the contract sued on covered only those injuries caused by auto- 
mobiles over a fixed schedule and authorized route, and, the accident in question 
here sued for occurring off such route, the casualty company was not liable on 
the bond. 

While the Abbott attorney’s fees were not litigated in the matter of the 
American Fidelity & Casualty Co. v. Williams, 34 $.W.(2d) 396, 401, the very 
issues presented here were presented and decided by this court in our decision 
upon the question of the right of Williams and wife to recover against the 
casualty company. Whether or not the decision in that case is conclusive in this 
case we will now discuss. 

In the Williams Case, cited above, it appeared from the opinion that the 
plaintiffs, Williams, prayed for a recovery of the sums already adjudged against 
Abbott, that said judgment be confirmed, and for judgment thereon against the 
casualty company, in which event the judgment against Abbott was asked to be 
canceled. 

The casualty company answered, pleading a misjoinder of parties defendant; 
that this action had been prematurely brought and should be abated for the 
reason that under the laws of Texas no execution could be lawfully issued on 
the judgment which the appellees had recovered therein; that neither the plain- 
iiffs nor the sheriff of Lubbock county had ever attempted in good faith to 
collect the amount of said judgment, etc. The facts of the case are stated at 
great length in the former opinion of this court cited above, and absolutely sup- 
port the opinion, which we will hereinafter partially quote. 

This court in its opinion holds: 

“The evidence shows that the accident which caused the death of the child 
occurred about a mile from the bus station in Lubbock within the city limits 
at about 4 o’clock in the afternoon. * * * It is contended that the court should 
have directed a verdict for the company because the accident did not occur on 
the route used by the bus in going from Lubbock to other towns mentioned in 
its route list. This issue was not directly submitted to the jury. 

“By the terms of the original policy, losses arising from accidents occurring 
while any of the automobiles were driven or used elsewhere than within the 
‘territorial limits.’ as provided, were not covered by the policy. The ‘territorial 
limits’ included the town of Lubbock. According to the requirements of the 
railroad commission, in so far as this record shows. Abbott might have left his 
bus station over any street within the city limits of Lubbock. Lubbock is part 
of the territory designated for the operation of his busses, and, as long as he 
was within the city, he was within his territorial limits.” 

The evidence shows that the child was run over and killed on a street in 
the residential part of the city of Lubbock and within its corporate limits. 


It appears from the record that the Abbott Bus Company called on the 
casualty company to defend the suit brought by Williams and wife against it. 
This question is fully discussed in the opinion in the Williams Case, supra. The 
casualty company having refused to do so, it was held that it had repudiated its 
contract, and, upon such refusal of the company to defend, Abbott was forced 
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wG assume responsibility and employ attorneys to represent him, and was entitled 
to recover from the casualty company his expenses necessarily incurred. 

Upon the facts presented, which are similar to the facts here, this court, 
ior the abundant reasons stated in the opinion, laid down the law. applicable not 
only to that case and the facts of that case but to all similar cases. The Supreme 
Court, by its refusal to grant a writ of error, gave the equivalent of its approval 
of the law so laid down. The questions in this case, with one exception, were 
iully discussed and settled in that case. 

[3] The exception we now note is, the amount due and owing to Abbott as 
reasonable compensation to his attorneys. This having been ascertained and 
determined by the trial court in the case at bar, nothing remains to be said upon 
that question. This court in its opinion in the former case specifically held 
that the contract of insurance insured the “liability” of Abbott as distinguished 
from a contract of indemnification; hence it is not material that the plaintiff 
Abbott did not plead and prove that he had paid his attorney. 

As we indicated in the Williams Case, we think the act here in question is 
constitutional, but refrain from discussing the question that the appellant, being 
a foreign corporation and having applied for a permit to do business in this 
state, is estopped to assert the unconstitutionality of the act. 

For the reasons stated, we affirm the judgment of the trial court. 


COMMERCIAL STANDARD INS. CO. v. LEWALLEN. No. 936 
Court of Civil Appeals of Texas. Eastland. Jan. 29, 1932. 
46 Southwestern Reporter (2d) 355. 
1. INSURANCE. 


Provision in auto fire insurance policy shortening statutory period of limita- 
tion must be strictly construed against insurer (Rev. St. 1925, art. 5545). 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 

2. INSURANCE. 

Contractual limitation in auto fire policy held to run from date loss was 
payable, not from date of denial of liability before loss was payable (Rev. St. 
1925, art. 5545). 

Policy provided that loss should not become payable until sixty days 
after proof thereof, and that action on the policy was limited to two 
years and one day after accrual of cause of action. Since loss was not 
payable until sixty days after proof of loss, cause of action did not 
accrue until then, although plaintiff might have pleaded facts showing 
estoppel to invoke contractual limitation. This plaintiff was not forced 
to do, because where right to institute suit at a date earlier than that speci- 
fied in a contract is optional, limitation does not begin to run until exercise 
of option. 

(For other cases, see Insurance, Dec. Dig. § 622[3].) 


Appeal from Taylor County Court; Tom K. Eplen, Judge. 

Action by A. S. Lewallen against the Commercial Standard Insurance Com- 
pany. From judgment for plaintiff, defendant appeals. 

Affirmed. 

York & Camp, of Abilene, for appellant. 

Cox, Hayden & Caffey, of Abilene, for appellee. 

HickMaAN, C. J. 


The appeal is from a judgment in favor of appellee on a policy of fire in- 
surance covering an automobile. Only one question of law is presented for our 
decision. It is a question of limitation. The policy had the usual provision with 
reference to the furnishing of proof of loss, requiring the insured to furnish 
same within ninety-one days from date of loss. It also contained the provision 
that the loss should not become payable until sixty days after proof of loss was 
received by the company. Within due time appellee furnished appellant the 
required proof of loss. By the terms of the policy the statutory period of limi- 
tation was reduced to two years and one day “after a cause of action for the 
loss accrues.” Simultaneously with, or immediately after, the furnishing of the 
proof of loss, appellant denied liability, on the ground that appellee had willfully 
destroyed the subject of the insurance. This suit was not instituted within two 
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years and one day after appellant denied liability, but was instituted within two 
years and one day after the expiration of sixty days after proof of loss was 
furnished. If limitation began to run the day appellant denied liability, and if 
the period was the contractual period of two years and one day, then the plea 
of limitation was good and should have been sustained. If, on the other hand, 
limitation did not begin to run until sixty days after the furnishing of the proof 
of loss, as held by the trial court, then the action was brought in time and the 
plea of limitation was not good. 

[1, 2] Our statutes, article 5545, Rev. St. 1925, confer upon parties the right 
to limit by contract the time within which suit may be brought thereon, provided 
such period be not shorter than two years, and the stipulation in the policy limit- 
ing the time to two years and one day is valid and enforceable. The only ques- 
tion for our decision is: When did the period begin to run? The contention of 
appellant is that appellee’s cause of action accrued on the day liability was denied, 
and that therefore limitation began to run on that day. The contention sounds 
plausible, but we have concluded that it is not sound. The terms of the policy 
itself fix the date when the cause of action should accrue at sixty days after the 
company received proof of loss, and clearly, if the language of the contract is 
to be followed in its entirety, limitation did not begin to run until the expiration 
of that sixty-day period. The period of limitation sought to be shortened by 
appellant is the contractual and not the statutory period. Appellant would con- 
strue the contract just as if it provided that the cause of action accrued upon 
denial of liability. We do not think it should be thus construed. The provision 
shortening the statutory period of limitation was written by the appellant for its 
benefit. Such provisions are strictly construed against the insurer. Within the 
sixty-day period following the furnishing of the proof of loss appellee had no 
right, on the face of his contract, to maintain a suit thereon, and a plea in abate- 
ment to such suit would have been good, unless appellee had alleged and proved 
a waiver of, or estoppel to rely upon, the terms of the contract. The insurance 
company is in no position to insist that the insured should have relied upon the 
terms of the contract, but should have set up a waiver or estoppel against it on 
account of its own wrong. 

The case seems to us to be comparable to cases founded tpon a series of 
notes containing an optional maturity clause. The holder of such notes has the 
right to maintain suit upon all of them upon default of payment of the one first 
maturing. It is well settled that, since it is optional with the holder whether or 
not he matures the entire series upon such default, limitation does not begin to 
run until he has actually exercised his — by the institution of suit. Harring- 
ton v. Claflin, 28 Tex. Civ. App. 100, 66 S. W. 898; City National Bank of Cor- 
pus Christi v. Pope (Tex. Civ. App.) 260 S. W. 903. 

Where the right to institute suit at a date earlier than than specified in a con- 
tract is optional with the party in whose favor the right accrues, limitation does 
not begin to run against him until he has actually exercised that option. 

The question presented was considered by the Supreme Court of Minnesota 
in the case of Dechter v. National Council of Knights & Ladies of Security, 130 
Minn. 329, 153 N. W. 742, 744, Ann. Cas. 1917C, 142. In disposing of a conten- 
tion similar to appellant's, this language is used: 

“Defendant contends that the repudiation of. the contract before the death 
of deceased gave a right of action immediately upon death and that consequently 
the limitation period commenced to run from death. Doubtless the conduct of 
defendant did give an immediate right of action on the death of deceased. But it 
does not follow that because defendant repudiated its contract death and not the 
action of the executive committee was the event which set the contract limitation 
in motion. Such a construction would mean that a short period, prescribed by 
contract may be still further shortened by the wrongful act of defendant. To 
this doctrine we cannot subscribe. 


“Nor can we see that the denial of liability in the answer in the former ac- 
tion started the contract limitation in motion. The reason is simply that this was 
not the event that the contract stipulated should start the contract limitation in 
motion. The occurrence of the event provided in the contract having failed as 
a result of wrongful conduct of defendant, the provision of the contract has no 
application, and the statutory limitation applies.” 
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The Supreme Court of Iowa considered a similar question in the case of 
Bradford vy. Mutual Fire Ins. Co., 112 Iowa, 495, 84 N. W. 693, 694. We quote 
from that opinion as follows: “Plaintiff was not obliged to accept and rely on 
defendant’s denial of liability as a waiver of proofs of loss. There might have 
been some difficulty, real or apprehended, in establishing the fact of such denial. 
He was entitled, if he saw fit, to go on and make such proofs. By the terms of 
the policy, if we accept those terms as governing, he had a right to bring his 
action at any time within six months after the loss became payable; and the loss 
was not payable, under the by-laws set out, until the expiration of 90 days after 
notice of the fire.” 

The case of Simmons et al. v. Western Indemnity Co. (Tex. Civ. App.) 210 
S. W. 713, while not involving facts identical with those here under considera- 
tion, is nevertheless an authority upholding, in principle, appellee’s contention. 

We have concluded that the trial court properly overruled appellant’s plea 
of limitation, and, since that is the only question presented for our decision, the 
judgment of that court will be affirmed. 


HOME INS. CO., NEW YORK, v. BREWTON. No. 9702. 
Court of Civil Appeals of Texas. Galveston. Jan. 20, 1932. 
46 Southwestern Reporter (2d) 359. 
1. INSURANCE. 


Policy held not to insure against damage to truck while in wrongful possession 
of another, in absence of theft (Pen. Code 1925, art. 1410). 

The policy. provided against loss or injury to motortruck caused by 
perils of theft, excepting by any person or persons in insured’s household 
or in insured’s service or employment, whether the theft occurred during 
the hours of such service or employment or not, and, excepting loss suffered 
by the insured from voluntary parting with title and/or possession, whether 
or not induced so to do by any fraudulent scheme, trick, device, or false 
pretense or otherwise. 


(For other cases, see Insurance, Dec. Dig. § 425.) 
2. INSURANCE. 

Insurer held not liable under policy for damage to truck while in possession 
of one who did not intend to deprive owner of permanent possession thereof 
(Pen. Code 1925, art. 1410). 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Appeal from Houston County Court; Will McLean, Judge. 

Action by W. E. Brewton against the Home Insurance Company. Judgment 
for plaintiff, and defendant appeals. 

Reversed, and judgment rendered for defendant. 

Leachman, Gardere & Bailey and Wm. H. Neary, all of Dallas, for appellant. 

PLEASANTS, C. J. 

This suit was brought by appellee against the appellant to recover upon an 
insurance policy issued to him by appellant, insuring him against the theft of a 
Ford truck owned by appellee. The amount claimed in the suit was for damages 
caused the truck while in the possession of the alleged thief, which damages it 
was agreed upon the trial amounted to the sum of $186.58. The defendant 
answered by general demurrer and general denial and specially pleaded that plaintiff 
failed to give defendant, as required by the provisions of his policy, immediate 
written notice of his loss after its discovery, and to notify the police of the 
theft of the truck. The trial in the court below without a jury resulted in a 
judgment in favor of the plaintiff for the sum of $186.58. 

The policy upon which the suit is brought insured the appellee against loss or 
injury to his truck if caused by perils of fire, lightning, and transportation, or 
by perils of theft, robbery, and pilferage “as defined in paragraph G” of the 
policy. Paragraph G of the policy is as follows: 

“Theft, Robbery and Pilferage: 

“Theft, Robbery and Pilferage, excepting by any person or persons in the 
Assured’s household or in the Assured’s service or employment, whether the 
theft, robbery or pilferage occurs during the hours of such service or employment 
or not; and excepting loss suffered by the Assured from voluntary parting with 
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title and/or possession, whether or not induced so to do by any fraudulent 
scheme, trick, device or false pretense or otherwise; and excepting in any case, 
other than the theft of the entire automobile described herein, the theft, robbery 
or pilferage of tools or repair equipment, motor-meters, extra tires and/or rims 
and/or extra or ornamental fittings. 

“This policy does not insure against the wrongful conversion, embezzlement 
or secretion by a mortgagor, vendee, lessee or other person in lawful possession 
of the insured property under a mortgage, conditional sale, lease or other contract 
or agreement, whether written or verbal.” 

[1, 2] We agree with appellant that this policy does not insure against loss 
or damage to the truck while in the wrongful possession of a third party unless 
such wrongful possession was theft as that offense is defined by our Criminal 
Code. Valley Mercantile Co. et al. v. St. Paul Fire & Marine Ins. Co., 49 Mont. 
430, 143 P. 559, L. R. A. 1915 B, 327, Ann. Cas. 1916 A, 1126; Phoenix Assurance 
Co. v. Eppstein, 73 Fla. 991, 75 So. 537, L. R. A. 1917F, 540. Unless there is 
evidence to show that the truck was taken by the boy, who was driving it at the 
time it was injured, with intent to deprive the owner of its value, and appro- 
priate it to the use and benefit of the taker, he would not be guilty of theft under 
our Penal Code. Article 1410, Penal Code (1925); Smith v. State, 66 Tex. Cr. R. 
246, 146 S. W. 547. 

We think the evidence in this case is, not only insufficient to show a theft of 
the truck, but that from all the evidence reasonable minds cannot differ in the 
conclusion that the boy did not take and use the truck with the intention of 
depriving the owner of its value and of permanently appropriating it to his use 
and benefit. 

The following quotation from the opinion in the case of Smith v. State is 
just as applicable to the facts of this case as to those of the case in which it 
was written: “We have carefully considered the whole testimony, and it thoroughly 
satisfies us that the machine was not taken with the intent by the appellant and 
his companion to permanently appropriate it to their own use or benefit, nor to 
deprive the owner of the value thereof, but it was taken solely for the purpose of 
using it to ride in that night and to return it after this use.” 

These conclusions require that the judgment of the trial court be reversed and 
judgment here rendered for appellant, and it has been so ordered. 

The decision of this appeal in accordance with the conclusions above stated 
was reached by this court on December 21 of the present term, but in announcing 
the decision on December 23, the court having inadvertently noted upon its docket 
that the judgment of the trial court was reversed and remanded, so erroneously 
announced its decision, and the clerk has so entered the judgment. This erroneous 
judgment is now set aside upon the court’s motion, and judgment will be entered 
in accordance with the original conclusions of the court as above expressed. 

Reversed and rendered. 


GATTAVARA y. GENERAL INS. CO. OF AMERICA et al. No. 23315 
Supreme Court of Washington. Feb. 24, 1932. 
8 Pacific Reporter (2d) 421. 
3. INSURANCE. : aa 
Insurer under collision policy could not take advantage of its mistake in issuing 
policy to insured as owner rather than mortgagee, where mistake was not 
discovered until after collision occurred and insurer failed to return premium. 
(For other cases, see Insurance, Dec. Dig. § 392[1].) 
5. INSURANCE. 
Insurer’s liability to mortgagee under collision policy becoming fixed, sub- 
sequent extinction of mortgage debt held not to relieve insurer of liability. 
(For other cases, see Insurance, Dec. Dig. § 123.) 
Department 2. 
Appeal from Superior Court, King County; Edwin Gruber, Judge. 
Action by V. Gattavara against the General Insurance Company of America 


and another. From a judgment for plaintiff, named defendant appeals. 
Affirmed. 
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Ralph S. Pierce and Kenneth G. Smiles, both of Seattle, for appellant. 
Smith, Matthews & Dunn and Elmer Goering, all of Seattle, for respondent. 
BEELER, J. 

This is an action to recover under a collision insurance policy issued by the 
appellant to the respondent as owner of a Federal truck, whereas his interest in 
the truck was that of a mortgagee. 

Respondent in his first amended complaint alleged that on or about December 
30, 1928, he applied to the appellant’s agent, the Enumclaw Insurance Agency, 
for a policy of insurance to protect his interest as mortgagee in the truck then 
owned by Joe Schaide; that the policy sued upon, as issued, was to be in effect 
for a period of one year; that the premium was paid, and the policy delivered to 
him; that on July 5, 1929, the truck was destroyed in a collision with a railroad 
engine; that proof of loss was executed and forwarded to the appellant; that it 
neither accepted nor rejected liability; that the sixty-day period required by the 
policy elapsed before suit was instituted; that at the time he applied for insur- 
ance he informed the agent that his interest in the truck was that of a mortgagee, 
which fact was known to the agent at the time the policy was issued; that he 
was unfamiliar with insurance policy forms, and relied upon the agent to issue a 
proper policy. 

A demurrer was sustained to this complaint on the ground that it failed to 
state the nature and extent of the respondent’s interest in the truck, and that the 
subject-matter of the complaint was equitable in character and hence the complaint 
should have prayed for a reformation of the policy. Thereafter the respondent 
filed a second amended complaint, in which, in addition to the allegations of the 
first amended complaint, he further alleged that the respondent held a chattel 
mortgage on certain logging equipment, including the truck, to secure an indebted- 
ness of $13,659.12. A demurrer to this complaint was overruled. Thereupon the 
appellant by its answer admitted the issuance of the policy by its agent; admitted 
the receipt of the proof of loss; alleged as an affirmative defense that the policy 
was issued in consideration of certain warranties; that warranty No. 3 stated the 
interest of the assured to be sole and unconditional ownership without incumbrance; 
and that the policy contained the following conditions or provisions: “That the 
company shall not be liable under this policy (b) if the interest of the assured in 
the policy be other than an unconditional and sole ownership, or if the subject of 
insurance be or become encumbered by any lien or mortgage except as stated in 
warranty No. 3 or otherwise endorsed hereon.” 

It was further alleged that the respondent knew or should have known of 
these provisions or conditions, since the policy at all times had been in his 
possession, and that he was estopped from denying knowledge thereof, and that 
the policy was void because of a violation of these provisions or conditions. 


The respondent in his amended reply alleged that the warranty as to sole 
and unconditional ownership was not material to the risk, that the appellant’s 
agent at all times knew that he was not the owner of the truck, but that his 
interest therein was that of a mortgagee, and that the failure to designate him as 
mortgagee was through the mistake and neglect of the agent, and through no 
fault or misrepresentation on his part; that he had not examined the policy 
but relied wholly upon the appellant’s agent to properly execute it; that appellant 
had accepted and retained the premium, and hence became estopped from denying 
liability. 

Upon these issues the cause proceeded to trial to the court and a jury. 
Appellant seasonably objected to the impaneling of the jury, and at the close 
of respondent’s testimony, and again at the conclusion of all the evidence, 
requested the court to withdraw the cause from the jury. A verdict was rendered 
in favor of the respondent in the sum of $4,025. The appellant’s motions for 
judgment n. o..v. and for a new trial being overruled, judgment was entered on the 
verdict, and this appeal followed. 


The appellant first contends that the trial court erred in refusing to with- 
draw the cause from the jury. In support of this contention it is argued that 
the action is one of equitable cognizance—one for the reformation of a written 
instrument—and therefore the cause should have been tried to the court sitting 
without a jury. We cannot so hold. Neither the first nor the second amended 
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complaint contained any allegations seeking the reformation of any of the terms, 
conditions, or provisions of the policy. The respondent in his second amended 
complaint, in order to conform to the order of the trial court in sustaining the 
demurrer to his first amended complaint, prayed that his name be written in 
the proper blank space provided for in the policy showing his interest to be 
that of a mortgagee. That portion of the prayer reads: “Without waiving plain- 
tiff’s contention that the defendant is estopped to take advantage of the mistake 
of its own agent in omitting from said policy the statement that the interest 
of the assured was that of a mortgagee, plaintiff prays that the blank space in 
said policy in paragraph 3 be filled in to conform to the facts showing the 
interest of the plaintiff.” 


[1, 2] The respondent, in his pleadings as well as at the time of the trial, 
contended that at the time he made oral application for insurance he fully informed 
the appellant’s agent that his interest in the property was that of a mortgagee. 
This was denied by Mr. Johanson, appellant’s agent who prepared the policy. 
Therefore, whether the respondent made a full disclosure of the nature and 
extent of his interest in the truck at the time he applied for insurance became 
a vital issue of fact which the respondent was entitled to have tried to a jury. 
The cause was tried and submitted to the jury an the theory of waiver and 
estoppel. The respondent consistently claimed that the issuance of the policy 
to him as owner instead of as mortgagee was due to the mistake and carelessness 
of appellant’s agent, and that since the company received and retained the 
premium it was estopped from denying liability. We are of the opinion that the 
trial court was correct in holding the action to be one at law. Even if it were 
an action of equitable cognizance, still it was discretionary with the trial court 
to submit that issue of fact to the jury. In Reynolds v. Canton Insurance Office, 
98 Wash. 425, 167 P. 1115, 1117, an agent issued a policy of marine insurance 
knowing that the vessel contemplated sailing beyond certain restricted limits 
specified in the policy. After loss occurred, the company sought to avoid liability 
by contending that the policy was void because the vessel had gone beyond the 
restricted limits. We there said: 


“Even if it were an equitable action, it would not have been error for the 
trial judge to submit the issues of fact to the jury and use the verdict as advisory 
merely, and in no manner bound thereby should it not meet with his approval. 
Dalton v. Union Gap Irr. Co., 69 Wash. 303, 124 P. 1128; Enos v. Hamblen, 79 
Wash. 583, 140 P. 675. 


“But we think the action was one at law rather than in equity. The com- 
plaint, speaking generally, was in the ordinary form of an action upon an in- 
surance policy for the purpose of recovering the value of property destroyed 
by fire. In addition to the allegations usually found in such complaints, it was 
here alleged that the marginal clause in the policy—setting it out—was inserted 
wrongfully and without authority or permission of the respondents, and that 
at the time of the issuance of the policy the appellant knew that the Arnold 
was loaded with passengers and freight destined to a point beyond the trading 
limits prescribed in the marginal clause, and was therefore estopped from claim- 
ing the benefit of that clause. It is true that the complaint was amended at the 
beginning of the trial, over objection, by pleading the estoppel. The appellant 
did not claim surprise and ask for a continuance, and therefore there was no 
error in permitting the amendment. The complaint prayed that the policy be 
reformed by striking out the marginal clause and for judgment for the amount 
cf the policy. The facts pleaded in the complaint would indicate that it was an 
action at law. The fact that there was a prayer, not only for judgment for the 
amount of the policy, but for reformation thereof, would not necessarily change 
the character of action as made by the allegations of the complaint. Cushing v. 
Williamsburg City Fire Ins. Co., 4 Wash. 538, 30 P. 736. If the appellant or its 
agent, as the jury found, knew at the time the policy was issued that the Arnold, 
upon the voyage contemplated, was to go byond the trading limits prescribed in 
ithe marginal clause, and if ‘the respondents had not consented to such clause, 
and had no knowledge thereof until subsequent to the fire, then the respondents 
would be entitled to prevail without a reformation of the policy, upon the theory 
that the appellant was estopped from asserting the provisions of the policy 
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defining the trading limits to be other than those specified in the application.” 

See, also, Northern Life Ins. Co. v. Walker, 123 Wash. 203, 212 P. 277, and 
cases there cited. 

[3] So here, the respondent sought a money judgment for the value of the 
truck at the time of the collision. The amount of the award as evidenced by 
the verdict of the jury contorms to the proof as tc: the value of the truck. If the 
respondent at the time he made oral application for insurance informed ap- 
pellant’s agent that his interest in the truck was that of a mortgagee, and not that 
cf an owner, and if the respondent did not discover that the policy had been 
issued to him as owner until after the collision, and if the appellant failed to 
return or failed to tender the return of the premiums, all of which facts the 
jury must have found in favor of the responcient as reflected by the verdict, 
then respondent was entitled to recover withorat the reformation of the policy, 
on the principle of estoppel and waiver. In otlaer words, the insurance company 
could not take advantage of its own mistake sind neglect, to the damage of the 
respondent. 

“Where a policy is made payable to a movstgagee as his interest may appear, 
it is entirely competent for the plaintiff to prove that there was no mortgage 
in fact, or that the mortgage has been satisfied, and this without any reformation 
of the policy.” Alliance Insurance Co. v. Evaders (C. C. A. 9) 293 F. 485, 487. 
(Italics ours.) 

{4] Several assignments of error relate to the giving and to the refusal to 
give certain instructions. But the errors rzsised by these assignments cannot be 
reviewed because the appellant failed to tzike proper exceptions to the instruc- 
tions. 

The only exception taken to instructi¢yn No. 3 was: “The defendants except 
to instruction No. 3 for the reason that it is not a proper statement of the law.” 

The only exception taken to instruct’,on No. 4 was: “The defendants except 
to the giving of instruction No. 4 and to each and every part thereof.” 

The exceptions taken to instructioris Nos. 5, 6, 7, 10, and 13 were to the 
general effect that the instructions were not proper statements of the law. The 
same is true as to the exceptions taker: to _ refusal of the court to give the 
appellant’s proposed instructions Nos. ‘1, 3, 4, 5, and 6. These exceptions were 
general in their nature and in no manr..er te out to the court the particular 
matters concerning which complaint “is now made. We have repeatedly held 
hat error cannot be based upon gene’;al exceptions to instructions, but that the 
eyceptions must specifically point out. and inform the trial court “of the points 
of law and questions of fact in disput e,” in order to have the questions reviewed 
by this court. In Davis v. North Cevast Transp. Co., 160 Wash. 576, 295 P. 921, 
923, we said: 

“In Kelley v. Cohen, 152 Wash. 7 P. 74, 75, it was held that an exception 
to an instruction in this language, ‘ sted excepts to instruction No. 5 


5. upon 
the ground and for the reason the same is not a correct statement of the law, 


and not based upon the evidence in this case,’ was too general and was not a 
compliance with the rule requirinj z instructions to be sufficiently specific to ap- 
prise ‘the judge of the points of law or questions of fact in dispute.’ It 
there said: 

“TDefendant’s exceptions ar¢: entirely general in their nature, and do not 
in any way specifically point 0 ut to the court the matters concerning which 
complaint is now made. None o f the exceptions taken to any of the instructions 
given sufficiently comply with 1-ule VI to permit this court to review the error 
claimed. Appellant’s claim of ‘error as to these instructions is highly technical. 
and such objections must, und er the above-quoted rule, be specifically pointed 
mut to the trial court.’ ” 

See also, Wallin v. Massi ichusetts Bonding & Ins. Co., 152 Wash. 272, 277 
P. 999. 

[51 The appellant next ct ontends that the court erred in denying its motion 
for judgment notwithstanding - the verdict and in refusing to grant its motion for 
a new trial. In support of {‘:his contention the appellant argues that the mort- 
gage debt became extinguish ed on September 28, 1929, at the time the re spondent 
dismissed, with prejudice. h is action to foreclose the chattel mortgage against 
Schaide, and that responder it had no further interest in the policy. But it must 


was 
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be borne in mind that the truck was destroyed July 5, 1929. The appellant's 
liability became fixed as of that date. If the mortage debt had become ex- 
tinguished before the loss occurred, a different question would be presented. 
But the authorities generally hold that the insurer’s liability is fixed as of the 
date when the loss occurs. 

“Nor is there merit in the contention that the policy was terminated by the 
suit to foreclose the real estate mortgage. The breach of the policy, if any, had 
occurred long before such suit, and the rights of plaintiff thereunder had vested.” 
Pennsylvania Fire Ins. Co. v. Johnson, 28 Ariz. 448, 237 P. 634, 635. 

Finally, the appellant contends that if the judgment is allowed to stand the 
respondent will reap double recovery—one against the appellant and the other 
against the mortgagor, Schaide. This argument, while engaging, is not per- 
suasive. September 10, 1929, the respondent brought this action to foreclose the 
chattel mortgage against Schaide, and prayed for judgment in the sum of $13,- 
659.12. On September 23, 1929, the respondent and Schaide entered into a written 
agreement of settlement adjusting all disputes or claims between them relating 
to various logging operations. At that time Schaide owed the respondent ap- 
proximately $13,000. When the truck was destroyed the respondent's security 
was impaired to the extent of the walue of the truck. In the settlement between 
the respondent and Schaide the latter was given credit for whatever amount the 
respondent would recover against the appellant by reason of the destruction of 
the truck. Under these circumstances there would be no double recovery. 

Judgment affirmed. 

Tolman, C. J., and Parker, Mitchell, and Herman, JJ., concur. 


LARSON v. NEW JERSEY FIDELITY & PLATE 
GLASS INS. CO. No. 23461. 
Supreme Court of Washington. March 7, 1932. 
8 Pacific Reporter (2d) 985. 
1. INSURANCE. 

Whether automobile accident required giving notice to liability insurer held 
question for jury under evidence that person struck immediately ran away. 

The evidence disclosed that a third person driving the automobile 
with insured’s permission struck a pedestrian, but that the pedestrian was 
not knocked clear down on the pavement, and that she immediately re- 
covered herself and ran away without exhibiting any evidence of being 
hurt. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

2. INSURANCE. 

Jury could find written notice of accident was waived where insurer, after 
prompt submission to it of letter from injut‘ed person’s attorney, disclaimed lia- 
bility. 

(For other cases, see Insurance, Dec. Digs. § 668[15].) 

3. INSURANCE. 

Instructions submitting issue whether insurer waived notice of accident held 
not erroneous as referring to waiver prior to assertion of claim. 

The evidence disclosed that the acciderit had occurred in April, but 
that the insurer was not notified thereof on account of its apparently tri- 
vial character. In November, however, an attorney presented a claim in 
behalf of the injured person by letter to insured. The insured imme- 
diately turned this letter over to the insuratice company without giving 
written notice. The instructions complained of referred to the delay en- 
suing before claim was made for the injuries and then referred to waiver 
of written notice as arising, if at all, from insurer’s conduct after verbal 
report of accident was made. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

Department 1. 

Appeal from Superior Court, King County; Dolph Barnett, Judge. 

Action by Gerda Larson against the New Jersey Fidelity & Plate Glass In- 


surance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 





Auto.] Larson v. New Jersey Fidelity & Plate Glass Ins. Co. 1429 


Roberts, Skeel & Holman and Frank Hunter, all of Seattle, for appellant. 

James R. Gates, of Seattle, for respondent. 

ParKER, J. 

The plaintiff, Miss Larson, commenced this action in the superior court for 
King county seeking recovery from the defendant, insurance company, upon an 
automobile accident liability insurance policy issued by it to Harold Langdon, 
the owner of the automobile, as the named principal beneficiary thereunder. Miss 
Larson’s claim is rested upon the theory that, she being the person injured by 
the accident in question and having an unsatisfied judgment against a beneficiary 
under the policy for damages suffered by her as the result of that injury, she 
has become subrogated to his insured rights against the company; and also upon 
the theory that she is the assignee of all the rights of*the beneficiaries thereunder. 
Trial of the cause in the superior court, sitting with a jury, resulted in verdict 
and judgment awarding to Miss Larson recovery in the sum of $677.85 against 
the company, from which it has appealed to this court. 

The principal, controlling facts, as the evidence seems to us to have war- 
ranted the jury in viewing them, we think, may be fairly summarized as follows: 
The policy in question was duly issued by the company. covering the period of 
one year from March 12, 1929, to March 12, 1930. It reads, in so far as need 
be here quoted, as follows: 

“The Company hereby agrees to indemnify the herein named Assured against 
loss from the liability imposed by law upon the Assured for damages on account 
of bodily injuries, including death resulting therefrom, accidentally suffered with- 
in the policy period by any person or persons not hereinafter excepted by reason 
of the ownership, maintenance or use of any of the automobiles enumerated and 
described in the Schedule. * * * 

“To defend in the name and on behalf of the Assured any suits, even if 
groundless, brought against the Assured to recover damages on account of such 
bodily injuries as are described above unless the Company shall elect to effect 
settlement thereof. * * * 

“The liability of the Company, whether there be one or more Assured, for 
loss from an accident resulting in bodily injuries to or in the death ot one person 
only is limited to Five Thousand Dollars ($5,000.00). * * * 

“The insurance provided by the policy is so extended as to be available, in 
the same manner and under the same conditions as it is available to the named 
Assured, to any person or persons while riding in or legally operating any of 
the automobiles described in the Schedule, and to any person, firm or corporation 
legally responsible for the operation thereof, provided such use or operation is 
with the permission of the named Assured. * * * 

“The insolvency or bankruptcy of the Assured shall not release the Com- 
pany from the payment of damages for injuries sustained or loss occasioned 
during the term of the policy, and in case execution against the Assured is re- 
turned unsatisfied in an action brought by the injured, or his or her personal 
representative in case death results from the accident, because of such insol- 
vency or bankruptcy, an action may be maintained by the injured person or his or 
her personal representative, against the Company under the terms of the policy for 
the amount of the judgment in the said action not exceeding the limits of. the 
policy. 

“The Assured shall give to the Company or to its duly authorized agent 
immediate written notice of any accident with the fullest information obtainable. 
The Assured shall give like notice of claims for damages on account of such 
accident. * * *” : , 

The schedule indorsed upon the policy names Harold Langdon as the prin- 
cipal beneficiary, and describes his automobile with reference to which the policy 
is issued. 

Langdon, the beneficiary named in the policy, and Lester Martain were in- 
timate friends, living in Seattle at the time of the accident in question, keeping 
their respective automobiles in the same garage. On April 23, 1929, in the 
morning, Langdon loaned his automobile, the one with reference to which the 
policy was issued, to Martain to drive to his daily work; Martain’s automobile 
being temporarily disabled. Accordingly Langdon’s automobile was driven by 
Martain to his place of work, his route being through the business section of 
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the city. He drove south along Third avenue. When he came near the south 
pedestrian crossing of Union street on Third avenue, the front of the automobil 
came in contact with a lady who, Martain thereafter learned, was Miss Larson 
What there occurred, he describes in his testimony as follows: 


“Q. State to the jury how fast you were going, and the manner in which Miss 
Larson was struck, and what she did after the accident. A. I was going south 
on Third Avenue. I don’t know just exactly now how fast I was going, but it 
was somewhere around twenty, I guess, and I saw Miss Larson start across the 
street, and I was about the middle of the street. I started to stop, and just as 
I bumped her—well, I did stop—she didn’t fall clear down, just about half way, 
and she grabbed the motormeter, and then she jumped up and ran for a street 
car, and I drove on out of the traffic and stopped again, but she was gone then. 
So I went on to work. 

“Q. Did you think she was hurt to any extent, or at all? A. No; 


I didn't 
think she was hurt at all, she ran so fast when she got up.” 


This version of the accident and Miss Larson’s suddenly running away to the 
street car was corroborated by her own testimony. Martain soon thereafter 
made report of the accident to the city police department, as he assumed it to 
be his duty to do, though he regarded the accident as of no moment in so far as 
injury to Miss Larson was concerned. Langdon was told of the accident the next 
morning. The Seattle agency of the company learned of the accident soon there- 
aiter, but not by formal notice as prescribed by the last above-quoted paragraph 
of the policy. Thereafter neither Langdon nor Martain were advised of any 
serious injury resulting to Miss Larson from the accident until November 5, 
1929, when Langdon received a letter from Miss Larson’s attorney reading as 
tollows: “Miss Gerda Larson, of this city, was injured at the intersection of 
Union Street and Third Avenue, this city, on April 23rd last, due to the operation 
of your Buick sedan. She has suffered some considerable injuries and hospital 
and doctor bills and loss of time. I will be pleased to have you communicate with 
me in reference to an amicable adjustment of her damages.” Soon thereafter 
the Seattle agency of the company was advised by Langdon of the receipt of 
this letter, it being then left with the agency. He was then or soon thereafter 
advised by the agency that it disclaimed liability under the policy because of 
failure of any beneficiary thereunder to give to the company timely notice of 
the accident following its occurrence, there having been no formal notice of the 
accident given to the company up to that time. 


Soon thereafter Miss Larson commenced an action in the superior court 
for King county against Langdon and Martain, seeking recovery from them 
of damages for personal injuries claimed to have been suffered by her as the 
result of the accident. The defense of that action was promptly tendered to 
the company, and soon thereafter the attorneys for the company wrote to Lang- 
don advising him with reference to the accident in part as follows: “We have 
just received two letters from New Jersey Fidelity & Plate Glass Insurance 
Company, which instruct us to positively advise you that because of the delay 
cf notice of the accident to Miss Larson and for other reasons, that company 
disclaims all liability under its policy covering the Buick Sedan involved in this 
accident. This means that while the company will accord to you the services 
of its attorneys in investigating and defending the suit, yet the company for the 
reasons assigned, does and will refuse to pay any judgment that may be rendered 
against you in this suit.” This was understood to be an offer on the part of 
the company to defend Langdon only. Martain, feeling the necessity of having 
counsel defend him, the company having declined to defend him, employed the 
company’s attorney having in charge the defense of Langdon, agreeing to pay 
him therefor $100. That action proceeded to trial, resulting in a verdict and 
judgment rendered on March 31, 1930, in favor of Miss Larson and against 
Martain only, awarding her recovery in the sum of $500 and the costs of the 
action. Thereafter there was an execution issued upon that judgment against 
Martain and returned by the sheriff wholly unsatisfied. Thereafter on July 
10, 1930, Martain duly assigned to Miss Larson all of his rights as beneficiaries 
under the policy and arising in that behalf by reason of the judgment rendered 
~zainst him and his payment of $100 as attorney’s fees in the defense of that 
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action. Soon thereafter Miss Larson commenced this action in the superior 
court for King county against the company. 

[1] The principal contention here made in behalf of the company is that 
the trial court erred in refusing to take the case from the consideration of the 
jury and decide, as a matter of law, that no recovery can be awarded under the 
policy because of total failure of proof of the giving of written notice of the 
accident, as prescribed by the last above-quoted paragraph of the policy. We 
think the answer to this contention is that the evidence was such that it was for 
the jury to determine as to whether or not the accident was of such serious 
nature as to give Martain or Langdon reasonable cause to anticipate that it 
would likely result in a claim of damages by Miss Larson, at any time prior 
to November 5, 1929, when her counsel, by the letter of that date, advised Lang- 
don of her claim for damages. It seems to us that our decision in McKenna v. 
International Indemnity Co., 125 Wash. 28, 215 P. 66, is decisive to this effect. 
The accident there in question occurred in a manner very similar to the one 
here in question. In that action, it appeared that the injured person was knocked 
clear down on the pavement, and, upon immediately arising, said he was not 
hurt and then walked away, apparently uninjured. In this action, it appears that 
Miss Larson was not knocked clear down on the pavement, that she immediately 
recovered herself, and suddenly ran away, without exhibiting the slightest 
evidence of being hurt. In that case, it was held, in harmony with a number of 
well-considered decisions, in substance, that it was for the jury to determine as 
to whether or not the accident was of such serious nature as to call for giving 
notice thereof to the insurance company, in compliance with a policy condition 
substantially the same as the one here involved. The trial judge fully and fairly 
instructed the jury in harmony with this view of the law, as we shall presently 
notice. 

[2] As to the question of the necessity of giving notice of the accident to 
the company after November 5, 1929, the date of the letter advising Langdon 
of Miss Larson's claim for damages, it seems to us that it might well be decided 
as a matter of law that the notice requirement of the policy was sufficiently com- 
plied with by the prompt submission of that letter to the company, in view of 
Langdon’s being then or very soon thereafter informed by the company’s rep- 
resentatives that it disclaimed all liability because of the delay in giving it 
notice of the accident. However, that question of waiver was by the court sub- 
mitted to the jury. 

[3] Contention is made in behalf of the company that error was committed 
to its prejudice in giving instructions to the jury touching the question of waiver 
of notice of the accident by the company. Such error, it is argued, is to be 
found in the portions of the following instructions which we have italicized: 

“No. 6. * * * If you find from a preponderance of the evidence that notice 
in writing as provided by the policy was not given the defendant, immediately 
following the happening of the accident in question, then your verdict will be for 
the defendant, unless you find there was a waiver of notice as hereinafter refer- 
red to in these instructions. 

“No. 7. The word ‘accident’ referred to in the policy, of which immediate 
written notice is required to be made, does not mean every accident or mishap, 
casualty or misadventure occurring without bodily injury. If no apparent injury 
occurred from the mishap and there was no reasonable ground for believing at 
the time that bodily injury would result from the accident, there was no duty 
upon the assured to notify the insurer. If the accident would not in an ordinary 
inind induce a reasonable belief that it might result in bodily injury there was 
no obligation on the part of the assured to notify the insurance company. The 
duty of the assured under such circumstances with respect to giving notice is 
performed if he gives notice within a reasonable time after he became aware 
in the exercise of ordinary care of the serious aspect of the injury suggestive of 
a possible claim for damages under the policy. 


“No. 8. If you find * * * and you further find that the assured, in the 
exercise of ordinary care, did not become aware of the serious aspect of the 
injury to Gerda Larson until a letter was received from her attorney and the 
summons and complaint in her action against the assured was received, and 
that within a reasonable time thereafter said papers were taken in person to the 
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office of the insurance company in Seattle, Washington, and a verbal report 
ef the accident made and that the insurance company denied liability solely be- 
cause it claimed to have received no notice either written or verbal of the 
accident prior thereto, then you are instructed that such conduct on the part 
of the insurance company would amount to a waiver of the requirement in the 
policy that the report of the accident be made in writing and the plaintiff would 
be entitled to recover in this case.” 

This contention seems to rest upon the theory that the portion of these in- 
structions relating to waiver referred to waiver of notice of accident by the 
company prior to November 5, 1929, the date of the letter advising Langdon of 
Miss Larson’s claim of damages. We think that, when these instructions are 
yead as a whole, they do not evidence an intent on the part of the trial judge 
to make them applicable to any question of waiver prior to that date, but evidence 
an intention on the part of the trial judge to make them, as referring to waiver, 
applicable to what occurred after that date. It is manifest that there was no 
cuestion of waiver prior to that date. As to that period there was only the 
question of the necessity of notice of the accident to the company. We think 
there was no error in these instructions touching the question of waiver pre- 
judicial to the company. 

We conclude that the judgment must be affirmed. It is so ordered. 

Tolman, C. J., and Mitchell, Beeler, and Herman, JJ., concur. 


BUCKNER v. BUCKNER et al. 
Supreme Court of Wisconsin. March 8, 1932. 
241 Northwestern Reporter 342. 
1. INSURANCE 
Policy requiring insured to co-operate with insurer, does not require insured 
to combine with insurer to present sham defense to suit. 


(For other cases, see Insurance, Dec. Dig. § 514%.) 
2. INSURANCE. 

Policy requiring insured to co-operate with insurer fair disclosure of infor- 
mation to enable insurer to determine whether there is genuine defense. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

3. INSURANCE. 

Evidence established insured breached contract by refusing to co-operate 
with insurer; hence insured suffering loss could not recover from insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
4+ INSURANCE. 

After insurer renounced insurance contract, insured held under duty to make 
reasonable defense to action against him, as regards insured’s rights against 
snsurer. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 


Appeal from a judgment of the Circuit Court for Dane County; August C 
Hoppmann, Circuit Judge. 

Action by Perry C. Buckner against Homer M. Buckner, in which defend- 
ant filed cross-complaint against the General Casualty Company of Wisconsin. 
From a judgment dismissing the cross-complaint, defendant appeals—[By Edi- 
torial Staff.] 

Affirmed. 

Action begun March 26, 1929; judgment entered December 31, 1929. Failure 
of insured to co-operate with insurer. The General Casualty Company of Wis- 
consin, hereinafter called the company, issued an indemnity policy to the defend- 
ant Homer M. Buckner, hereinafter called the insured, by the terms of which 
the company undertook to indemnify the insured to the extent of $10,000 “(A) 
against loss and/or expense arising or resulting from claims upon the Assured 
for damages * * * by reason of the ownership, maintenance and/or use of any 
of the automobiles enumerated and described in the Schedule of Statements.” 
Also: 

“(C) To investigate all reported accidents covered hereby; to defend for 
the Assured any suits, even if groundless, brought against the Assured to re- 
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cover damages covered by insuring Clauses A and/or B, unless the company 
shall elect to effect settlement thereof; : 

“(D) To pay, irrespective of the limits of liability hereinafter mentioned all, 
expenses incurred by the company for investigation or defense, including all 
costs taxed against the Assured in such suits, and all interest accruing after en- 
try of judgment.” 

The company also reserved to itself the exclusive right to contest or settle 
any suit, and the insured was by the terms of the policy prohibited from in any 
manner interfering with any negotiations for the settlement of any suit or claim 
or with the conduct of any legal proceedings, arising under the policy. 

By the terms of the policy, the insured agreed: ; 

“(2) Upon the occurrence of any loss or accident covered hereunder, the 
Assured shall give immediate written notice to the Company at its Home Office 
in Madison, Wisconsin, or to its authorized agent, with the fullest information 
obtainable at the time. 

“The Assured shall not interfere in any way respecting any negotiations for 
the settlement of any claim or suit, nor in the conduct of any legal proceedings, 
but shall, at all times at the request of the company render it all possible coopera- 
tion and assistance and aid in effecting settlement, securing information and evi- 
dence, and the attendance of witnesses. The Assured shall not voluntarily admit 
any liability for an accident and no loss arising from a liability which has been 
voluntarily assumed by the assured shall be covered hereunder.” 

The policy also contained the following provision: “(11) This Policy shall be 
void if the Assured or his agent has concealed or misrepresented in writing or 
otherwise any material fact or circumstance concerning this insurance or the 
subject thereof, or if the Assured or his agent shall make any attempt to defraud 
the Company either before or after the loss.” 


The plaintiff, Perry C. Buckner, resides at Rossville, Ill, and is a brother 
of Homer M. Buckner, the insured. On Jauuary 30, 1927, while the plaintiff was 
visiting at the home of his brother, the insured, at Mt. Horeb, the insured, 
accompanied by plaintiff, started for Madison in a Ford automobile, being one of 
those described in the policy. Just before starting, the insured, in the presence 
of the plaintiff, removed the chains from the rear wheels of the car so that he 
could drive faster, to which the plaintiff made no objection. When about half a 
mile from Mt. Horeb and while going down hill, the car caught in a rut, was 
thrown into or against a snow bank and tipped over, as a result of which plaintiff's 
leg was broken. The insured was a physician and surgeon and took the plaintiff 
to his own hospital in Mt. Horeb, where he remained until about April 25, 1927, 
when he returned to Illinois. When the plaintiff left the insured handed him a 
bill for $655 for treatment and care in the hospital, which the plaintiff promised 
to pay. On April 7, 1927, the plaintiff through his Illinois attorney, made a demand 
upon the insured for damages on account of injuries sustained by the plaintiff 
in the accident, the damages claimed being $28,000. In the meantime the insured 
had reported the accident to the company and the company had referred the 
matter to its attorneys. A questionnaire was submitted by the company’s attorneys 
to the insured which the insured answered. 


Subsequently, an action was begun in the courts of the state of Illinois by the 
plaintiff against the insured. Service of process was made upon the insured while 
he was within the state of Illinois, on May 9, 1927. The insured admitted that 
he knew that the plaintiff was about to sue him. He further admitted that the 
plaintiff's son, his nephew, had driven him to Illinois. He first testified that he 
went to Illinois to visit relatives and afterward that he was there on business. 
He testified upon the trial that there was no conversation between him and the 
plaintiff about a letter he received from plaintiff's lawyer. Service of process 
was made at Danville in the presence of the plaintiff. The insured then returned 
to Wisconsin, wrote the attorneys for the company, alleging that he did not 
know that he could be served in the state of Illinois, and expressed the wish 
that the attorneys would fix up the case. On October 12, 1927, the depositions of 
witnesses were taken, including that of the insured. The company claimed that 
the testimony of the insured as given in his deposition varied widely from the 
statements made by the insured in response to the questionnaire and was of such 
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a character as to lead the attorneys for the company to conclude that the insured 
was not co-operating in the defense of the claim as required by the terms of his 
policy. Thereupon the attorneys for the company notified the insured that the 
defense of the case was up to him; that they were ready and willing at all times 
to be of any assistance. The company offered to continue to conduct the defense 
provided the insured would permit the company to reserve the question of 
whether the insured had breached his contract. This the insured refused to do. 
The company’s attorneys in Illinois withdrew from the case, judgment by default 
was entered in the state of Illinois for $3,045.80 in favor of the plaintiff and 
against the insured, whereupon the plaintiff commenced suit in the circuit court 
for Dane county to domesticate the judgment in the state of Wisconsin. The 
company was impleaded as a defendant, and the insured sought to recover judg- 
ment against the company for any amount adjudged to be due from him to the 
plaintiff. There was a trial before a jury. At the close cf the evidence, the court 
directed a verdict in favor of the company as against the insured. The plaintiff 
had judgment against the insured, and the insured appeals from that part of the 
judgment dismissing his cross-complaint against the company. 

Other facts will be stated in the opinion. 

Riley & Ohm, of Madison, for appellant. 

Richmond, Jackman, Wilkie & Toebaas, of Madison, for  ecnalllia 

ROSENBERRY, ae 

It is the contention of the insured that, under the evidence offered and re- 
ceived upon the trial, it was a question of fact for the jury as to whether or not 
the insured breached his contract by failing to co-operate in the defense of the 
action, as required by the terms of the policy. 

It is the contention of the defendant that the verdict was properly directed 
by the court because (1) the evidence established beyond any reasonable differ- 
ence of opinion and therefore as a matter of law that the insured violated the 
conditions of the policy as to co-operation and as to giving full information to 
the company; (2) that it appears as a matter of law that the judgment obtained 
by default by the plaintiff against the insured in Illinois was not a liability or 
loss sustained under compulsion and was not a loss or liability coming within 
the primary insuring clause of the contract, but was a liability voluntarily as- 
sumed; (3) that it appears as a matter of law that the judgment obtained in 
Illinois was obtained through collusive conduct on the part of the insured and in 
fraud of the company’s rights; and (4) that it appears as a matter of law that 
the insured violated his duty under the policy and under the law by refusing to 
permit the company to defend, reserving its right to claim a breach on the part 
of the insured and thereafter making no effort to avoid a default judgment. 

In deciding the motion for a directed verdict, the trial court said: “Consider- 
ing the information given by Homer Buckner (the insured) to the insurance 
company’s attorneys in the questionnaire, together with the information given by 
him to the same attorneys at a later time and then comparing that information 
with the testimony given by Homer Buckner (insured) in the two adverse ex- 
aminations, I cannot help to come to the conclusion that Homer Buckner (insured) 
entirely failed to cooperate with the insurance company in the defense of the 
Illinois action, and that such failure materially and substantially worked to the 
prejudice and injury of the position of the insurance company in this action 
* * * The insurance company had to depend entirely upon the truthfulness of 
Homer Buckner’s (insured) information and testimony in. defending the Illinois 
action. It is very apparent from the inconsistent statements made by Homer 
Buckner (insured) in the questionnaire and in the two adverse examinations that 
his testimony would be absolutely useless, if not worse than useless, to the insur- 
ance company in the defense of the Illinois case. * * * In my opinion, Homer 
Buckner (insured), in view of the whole situation as it had developed just prior 
to the trial in the Illinois case and after the defense had been tendered to him 
was in duty bound to appear and contest the Illinois action and to attempt in 
every way to minimize the amount of that judgment. He failed entirely in this 
duty. On the contrary, instead of attempting to minimize the amount of the 
judgment in that action, it appears to me that in his testimony given at the 
adverse examination in Mount Horeb, he materially increased the amount of that 
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judgment by testifying that the sum of one thousand dollars would be a reasonable 
compensation for medical, hospital and nurse expenses when, as a matter of fact, 
his bill was only for $655.00 which was presented to the plaintiff in the Illinois 
action after the plaintiff had told him to present such bill as he would have 
presented to a stranger.” 

[1, 2] There seems to be little conflict in the authorities as to the duties oi 
the insured under contracts similar to the one existing between the company and 
the insured in this case. It is held almost universally that co-operation does not 
mean that the insured is to combine with the insurer to present a sham defense. 
Co-operation does not mean that there shall be a fair, frank, and truthful dis- 
closure of information reasonably demanded by the insurer for the purpose of 
enabling it to determine whether or not there is a genuine defense. Coleman v. 
New Amsterdam Cas. Co., 247 N. Y. 271, 160 N. E. 367, 72 A. L. R. 1443, Ward 
v. Maryland Cas. Co., 71 N. H. 262, 51 A. 900, 93 Am. St. Rep. 514, Francis v. 
London Guar. & Acc. Co., 100 Vt. 425, 138 A. 780, Moran Bros. Co. v. Pac. 
Coast Cas. Co., 48 Wash. 592, 94 P. 106. 

The purpose of including these provisions in the policy of insurance cannot 
be better stated than was done by the court in American Automobile Ins. Co. v. 
Fid. & Cas. Co. of New York 159 Md. 631, 152 A. 523, 526. The court said: 
“The conditions are perfectly reasonable conditions framed with the object of 
protecting the insurance company against risk of collusion between the automobile 
owner and persons claiming damages for alleged torts. Such conditions would 
be robbed of nearly all practical value if in applying them the question of the 
validity of the professed claim must be investigated. For the purpose of protecting 
the company against collusion in regard to fabricated or unfounded claims, it is 
necessary that the conditions should exclude the possibility of such conduct in 
connection with any claim of any character.” 

This is especially true in cases where liability is claimed to exist in favor of 
one member of a family against another member of a family, the ultimate loss 
to be borne by the insurer. It is quite apparent that, if the insurer is to prepare 
an adequate defense in cases of contested liability, or make a just settlement, it 
must have from the insured a complete and truthful statement of the facts made 
in the spirit of co-operation and helpfulness by the insured who is, in many 
cases at least, the only source of information available to the insurer. This is not 
to say that any slight error in the statement of facts or failure to disclose some 
collateral fact will necessarily be held to amount to a breach of the contract, 
but the withholding of information, the making of untruthful statements, and the 
concealing of necessarily relevant and material facts can have but one purpose, 
and that is to help the claimant rather than the insurer. See Metropolitan Casualty 
Ins. Co. of N. Y. v. Blue, 219 Ala. 37, 121 So. 25. 

With these principles of law in mind we shall examine the testimony to see 
whether or not more than one reasonable inference may be drawn therefrom. In 
response to questions submitted to him by counsel for the company, the insured 
said: “I topped the hill carefully as I drive this road often and have had trouble 
passing cars there—then when no one was in sight I put on power gently— 
my wheels were in this rut. I had them turned a little to the right thinking to 
get out of the rut as it was running close to the snow bank. I did not slow down 
hut rather let the car increase in speed when suddenly we were apparently hurled 
through the air in our position in the car and light on the side.” 


In response to the question as to whether he considered himself at fault, he 
said: “The only thing I can see is that I should have slowed up when the car 
followed the rut toward the snow bank—and should not have added speed going 
down hill on an icy road—but of course I lad the road to myself as no one was 
n sight and thought I was safe.” 

Counsel for the company subsequently inquired in regard to chains, in response 
to which the insured said: “I had:- no chains on as it had been my experience 
that a car skidded worse on ice with chains on.” 

As already stated, Dr. Buckner, the insured, took care of the plaintiff in his 
wn hospital and rendered a bill for $655, which included reduction of fracture, 
medical- attendance, sixty days in hospital, and night nurses. In his deposition taken 
t Mt. Horeb, the insured stated that he took off the chains in order to drive 
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faster; that, after topping the hill he put on all power and speed the car was 
capable of, went in the icy ruts with full speed on, as he saw no cars ahead. 
He stated that after the car capsized it slid on its side for a hundred feet or 
more, and testified that his speed at the time of the accident was between twenty- 
five and thirty-five miles an hour and gaining rapidly. In his original report he 
stated the speed to be fifteen to twenty miles an hour. Upon his adverse examina- 
tion in the case and also upon this trial he testified that he had always known it 
was reckless to drive as he did. He testified on his adverse examination that he 
knew it would be careless to drive at full speed down an icy road: that such 
conduct would be reckless; that he gave the car all the gas that it had. At the 
time of the taking of the deposition at Mt. Horeb the insured testified that his 
own charges for medical, hospital, and nursing services were $1,000 instead of 
$655, for which he had rendered a statement. He also admitted upon cross- 
examination at the trial that he knew his statements that the hospital and medical 
services were of the reasonable value of $1,000, an increase of over $300 above 
the amount named in the bill; that he did not care who paid it and other matters 
of like kind. 

[3, 4] As already stated, the insured made no defense of the action in Illinois 
where judgment was rendered against him by default. We cannot set out all of 
the testimony in detail, but it is considered that the trial court was not in error 
in directing a verdict against the defendant insured. The insured wholly failed to 
perform his contract. Counsel for the company pursued the only course they 
could pursue, and, in view of the fact that the contract was clearly bleached by 
the insured, perhaps went farther than was strictly necessary in offering to defend 
the action in Illinois if the insured would permit them to defend without waiving 
any claim of breach of the contract by the insured. Whatever the relative duties 
and obligations of the parties to the contract were after the company had re- 
nounced the contract, it was the duty of the insured to make such reasonable de- 
fense as he could against the claim in the state of Illinois, whether he went to 
that state in good faith or for the purpose of enabling service to be made against 
him in a foreign jurisdiction or not. This he failed to do. It is plain from the 
record that the insured was co-operating with the plaintiff in prosecuting the 
action and not with the company in defending it. No other permissible inference 
can be drawn from the evidence in the case, hence the trial court properly directed 
the verdict. 

Judgment affirmed. 


PECK v. HARTFORD ACCIDENT & INDEMNITY CO et al. 
NEWBURG v. UNITED STATES FIDELITY & GUARANTY CO. 
Supreme Court of Wisconsin. March 8, 1932. 

241 Northwestern Reporter 372. 

1. INSURANCE. 

As respects claimed misrepresentations as to title, evidence held to sustain 
finding that person named as owner in automobile liability policy held legal title as 
security for son’s indebtedness. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Evidence held to sustain finding that owner named in automobile liability pol- 
icy made no misrepresentations as to ownership, or which increased risk, or con- 
tributed to loss. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 

Evidence held to sustain finding that automobile liability insurer’s general 
agent had knowledge as to ownership of automobile and beneficial interest of in- 
sured’s son, 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. INSURANCE. 

Knowledge of automobile liability insurer’s general agent respecting title and 
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another’s interest in insured automobile held knowledge of insurer (St. 1929, 
§ 209.08 (1). 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 
5. INSURANCE. 

Knowledge imputed to automobile liability insurer as to condition of title to 
automobile when policy was first issued is imputed at subsequent renewals (St. 
1929, § 209.08 (1). 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

6. INSURANCE. 

Where automobile liability insurer, knowing that person not named in policy 
as owner held beneficial interest in automobile, issued policy to protect him, it 
was estopped to deny liability after accident. 


(For other cases, see Insurance, Dec. Dig. § 389[2].) 


Appeals from judgments of the Circuit Court for La Crosse County; James 
Wickham, Circuit Judge. 

Separate actions by Agnes Peck against the Hartford Accident & Indemnity 
Company, which filed cross-complaint against the United States Fidelity & Guar- 
anty Company, and by Richard Newburg against the United States Fidelity & 
Guaranty Company, which actions were consolidated for trial. From judgments 
rendered, the United States Fidelity & Guaranty Company appeals—[By Editor- 
ial Staff.] 

Affirmed. 

Actions commenced March 23, 1931, and March 25, 1931, respectively. Judg- 
ments were entered June 2, 1931, and May 29, 1931, respectively, against defend- 
ants, the Hartford Accident & Indemnity Company and the United States Fidelity 
& Guaranty Company, and the latter appealed therefrom. 

George H. Gordon and Law & Gordon, all of La Crosse, for appellant United 
States Fidelity & Guaranty Co. 

Lees & Bunge, of La Crosse, for Hartford Accident & Indemnity Co. 

Lawrence J. Brody, of La Crosse, for respondent Newburg. 

Fritz, J. 

The plaintiff Agnes Peck sustained injuries, on September 9, 1928, in a col- 
lision between two automobiles, one of which was operated by Oscar Mydels, and 
the other by Richard Newburg. Both of them were sued by her, and after re- 
covering judgment against those defendants, she brought an action to recover the 
amount of that judgment from the Hartford Accident & Indemnity Company and 
the United States Fidelity & Guaranty Company. The right to recover against 
the Hartford Accident & Indemnity Company was based upon a policy of insur- 
ance, which it had issued to indemnify Mydels against liability sustained by him by 
reason of his negligent driving of the automobile, which he was operating when 
Agnes Peck was injured. The right to recover against the United States Fidelity 
& Guaranty Company was based upon a similar policy, which it had issued, on 
July 29, 1928, in the name of Jacob Newburg, as the insured, in relation to the 
automobile, which Richard Newburg was operating when the collision occurred. 
The Hartford Accident & Indemnity Company admitted its liability to Agnes 
Peck, by virtue of its policy issued to Mydels, but by cross-complaint is asserted 
that the United States Fidelity & Guaranty Company, by reason of its policy is- 
sued in the name of Jacob Newburg, was equally liable for the judgment, which 
Agnes Peckff had theretofore recovered, and that the United States Fidelity & 
Guaranty Company should be adjudged liable for one-half of that judgment. 

Richard Newburg also commenced an action against the United States Fi- 
delity & Guaranty Company to recover, under the policy which it had issued in 
the name of Jacob Newburg, as insured, the expense which Richard Newburg had 
incurred in defending the action in which Agnes Peck had recovered judgment 
against him and Oscar Mydels. Richard Newburg, before defending that action by 
counsel of his own selection, had duly tendered the defense thereof to the United 
States Fidelity & Guaranty Company, which refused to provide for such defense 
on his behalf. 


As defense to the respective complaints of Agnes Peck and Richard Newburg, 
and the cross-complaint of the Hartford Accident & Indemnity Company, the 
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United States Fidelity & Guaranty Company denied liability under the policy, 
which it had issued, on July 29, 1928, in relation to the automobile operated by 
Richard Newburg when the collision occurred. In its answers, which were not 
entirely identical, the United States Fidelity & Guaranty Company, in substance 
and effect, asserted as defense that on July 29, 1924, it had issued its policy of in- 
surance, covering the automobile in question, to Jacob Newburg, who then and 
there falsely and fraudulently represented to this defendant that he then engaged 
in the retail shoe business in La Crosse, and was the owner of that automobile; 
that this defendant, relying upon that representation, issued its policy to Jacob 
Newburg, and thereafter, on July 29, 1925, July 29, 1926, July 29, 1927, and July 
29, 1928, the said insurance was renewed by this defendant, and on said last-named 
date it issued its policy of insurance, which was uncanceled on September 9, 1928; 
that this defendant is now informed and believes that said automobile was in truth 
and in fact not owned by Jacob Newburg, and was not the property of Jacob New- 
burg, but was owned by his son Richard Newburg, who now is, and for many 
years prior to July, 1924, was, engaged in the sale of intoxicating liquors, and not 
in the retail shoe business, and who was, prior to the issuance of said policy on 
July 29, 1924, convicted of a violation of the Prohibition Law; that said automo- 
bile was not the property of Jacob Newburg; and that this defendant issued no 
policy covering any automobile owned by the said Richard Newburg. In_ the 
schedule of statements in the policy, there were the following statements: “Name 
of Assured—Jacob Newburg.” “Assured’s occupation or business is Retail shoe 
business.” “The automobiles herein described will be used for the following pur- 
poses: private and business.” And: “The interest of the named Assured in the 
Automobiles herein described is that of unconditional and sole ownership except 
as follows: No exceptions.” The policy also had a provision which extended the 
coverage to any person while legally operating the automobile, prov iding such use 
or operation was with permission of the named assured. There is no contention 
that Richard Newburg was operating the automobile illegally or without the per- 
mission of Jacob Newburg. 

Upon the trial the jury found as follows: 

(1) On July 29, 1928, Richard Newburg was not sole owner of the automo- 
bile in question. : 

(2) Jacob Newburg was (a) the owner of the legal title to that automobile, 
and (b) the holder of the certificate of title thereto, as security for indebtedness 
owing to him by Richard Newburg. 

(3) Pettingill, the insurance agent through whom the policy was procured, 
knew, at the time of issuing the policy, the condition of the title to the automobile 
and the beneficial interest of Richard Newburg therein. 

(4) Richard Newburg, in procuring the policy to be issued, did not make a 
representation to the effect that the automobile was owned by Jacob Newburg, 
which was false and which was made with intent to deceive; or which was a mis- 
representation as to a matter which increased the risk, or contributed to the loss. 

Upon that verdict, in conjunction with other undisputed facts, the learned 
circuit judge held that the United States Fidelity & Guaranty Company was liable 
under its policy to indemnify Richard Roig: for the expense of his defense in 
the action commenced against him by Agnes Peck; that she was entitled to recover 
of that defendant and also the Hartford Accident & Indemnity Company (which 
by its answer had admitted its liability to her) the amount of her judgment against 
Richard Newburg and Oscar Mydels; that it was the duty of each of the defend- 
ants, the United States Fidelity & Guaranty Company and the Hartford Accident 
& Indemnity Company, to pay one-half of that judgment in favor of Agnes Peck: 
and that the Hartford Accident & Indemnity Company was entitled to recover of 
the United States Fidelity & Guaranty Company all sums in excess of such one- 
half, which it might be required to pay to satisfy that judgment. Judgments were 
entered accordingly, and the United States Fidelity & Guaranty Company appealed. 

[1-3] Appellant contends that the jury’s findings are contrary to the evidence 
Although, upon reviewing the record, we find considerable conflict in the testi- 
mony, it is our conclusion that there is evidence which fairly admits of the find- 
ings of the jury. While it is undisputed that the automobile was purchased in 
1924 by Richard Newburg, and that he paid the annual state registration fee, it 's 
likewise undisputed that upon making that purchase Richard put the legal title in 
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the name of Jacob Newburg, and had the official certificate of title, as well as the 
annual licenses, issued to Jacob Newburg. Appellant contends that Jacob New- 
burg never owned any interest in the automobile, and that the ownership was 
falsely represented to be in Jacob Newburg to deceive appellant, who would not 
have issued a policy to Richard Newburg because he was engaged in the unlawful 
sale of liquor. On the other hand, to establish the financial basis for an interest 
in Jacob Newburg, there was testimony, which it was within the province of the 
jury to consider, that at the time of the purchase in 1924, as well as since, there 
existed an indebtedness of Richard to his father, to secure which Richard law- 
fully placed and left the title to the automobile in his father’s name. Under the 
circumstances, and particularly after approval thereof by the trial court, there is 
no occasion to disturb the jury’s findings as to the ownership of the automobile 
and the status of the title, and that no representation as to such ownership was 
made by Richard Newburg, which was false or made with intent to deceive, or 
which was a misrepresentation as to a matter which increased the risk or con- 
tributed to the loss. However, whether, in fact, Richard Newburg was the sole 
owner, or Jacob Newburg was the owner of the legal title, or the latter held the 
certificate of title as security for the indebtedness owing: by Richard Newburg, the 
actual status of the title, as between Richard and Jacob Newburg, was of no legal 
consequence in this litigation, if, as the jury found, Pettingill knew the condition 
of the title to the automobile, and the beneficial interest of Richard Newburg 
therein. Likewise, as to that finding that Pettingill had knowledge as to the. true 
ownership and condition of the title, the record discloses ample proof to sustain 
the verdict. Thus, in support of that finding, there is proof that when Richard 
Newburg applied for the policy in 1924, he told Pettingill that he was purchasing 
the car and was to operate the car, but that the title had to be in his father’s 
name because of a loan; that Pettingill then said that in that event the insurance 
would also have to be in the father’s name; that when Pettingill issued the first 
policy in 1924 he sent it by mail to Richard Newburg, addressed to the roadhouse 
at which the latter conducted his business, and inclosed therewith a letter addres- 
sed to Richard Newburg, in which he stated that the policy covered “your Dodge 
Coupe”; that Pettingill knew that Richard Newburg paid the premiums in 1927 
and 1928; that Pettingill collected the latter premium in 1928 at Richard New- 
burg’s bar; that Pettingill knew that Richard Newburg was driving the car, but 
did not consider that fact as affecting the risk; and that appellant adjusted liabil- 
ity sustained in an accident in July, 1926, for which the report to appellant was 
signed by Jacob Newburg, and stated that Jacob Newburg was the owner of the 
car and Richard Newburg was driving it. 


[4-6] As Pettingill was appellant’s general agent, through whom the policies, 
covering that automobile, were procured in the years 1924 to 1928, inclusive, his 
knowledge, as to the true condition of the title and the beneficial interest of Rich- 
ard Newburg therein, was the knowledge of the company. Section 209.08(1), 
Stats., which is applicable, provides: “Knowledge of an agent of a fire, casualty or 
Marine insurance company at the time a policy is issued or an application made 
shall be knowledge of the company, and any fact which breaches a condition of 
the policy and is known to the agent when the policy is issued or the application 
made shall not void the policy or defeat a recovery thereon in the event of loss.” 
The knowledge with which appellant was chargeable, when its first policy was is- 
sued, it continued to be chargeable with at the time of the subsequent renewals. 
Farley v. Spring Garden Ins. Co., 148 Wis. 622, 134 N. W. 1054. Under the cir- 
cumstances, appellant is estopped from asserting that the ownership of the auto- 
mobile was otherwise than Pettingill, with full knowledge of the actual status, 
stated the title to be in the policies, which he issued annually for the express pur- 
pose of affording insurance protection to Richard Newburg, while operating that 
automobile with the consent of Jacob Newburg. The circumstances call for the 
application of the principle “that one person cannot assume a position in his busi- 
ness relations with another in respect to a transaction of a pecuniary nature upon 
which such other, acting reasonably, has a right to rely, and after such other has 
so acted change his position to that other’s prejudice and obtain judicial aid to en- 
able him to effectuate his fraudulent purpose.” Welch v. Fire Ass’n, 120 Wis. 
456, 462, 98 N. W. 227, 229. The appellant is estopped from breaching good faith 
with its patron by issuing to him a policy and taking his money therefor with 
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knowledge of conditions rendering it at once void. Welch v. Fire Ass’n, supra; 
Farley v. Spring Garden Ins. Co., supra; Spohn v. Nat. F. Ins. Co., 190 Wis. 446, 
209 N. W. 725. This court arrived at the same result, under similar circumstan- 
ces, in other cases, but based its decision on the doctrine of waiver instead of. es- 
toppel in pais. Goss vy. Agricultural Ins. Co., 92 Wis. 233, 65 N. W. 1036; Schultz 
v. Caledonian Ins. Co., 94 Wis. 42, 68 N. W. 414; McDonald v. Fire Ass’n of 
Philadelphia, 93 Wis. 348, 67 N. W. 719; St. Clara Female Academy v. N. W. 
Nat. Ins. Co., 98 Wis. 257, 73 N. W. 767, 67 Am. St. Rep. 805; Metcalf v. Mutual 
Fire Ins. Co., 132 Wis. 67, 112 N. W. 22; Siemers v. Meeme Mut. Home Protec- 
tion Ins. Co., 143 Wis. 114, 126 N. W. 669, 139 Am. St. Rep. 1083; Speiser v. Phe- 
nix Mut. Life Ins. Co., 119 Wis. 530, 97 N. W. 207; Farley v. Spring Garden Ins. 
Co., supra. It follows that appellant is liable in these actions as provided in the 
judgments from which it has appealed. 

Appellant further assigns error because, upon the actions being reached for 
trial, the court ordered the consolidation thereof for the purpose of trial, notwith- 
standing the objection of appellant that the actions involved different parties; 
that it would give to the parties who were adverse to appellant the right of cross- 
examination of witnesses, which they would otherwise have to call as their own 
witnesses; and that such consolidation would be prejudicial to appellant. Such an 
order for consolidation is commendable unless substantial rights of the litigants 
are prejudiced thereby. We do not believe that the order under review was pre- 
judicial. to appellant. 

Appellant contends that the order gave to Agnes Peck and the Hartford Acci- 
dent & Indemnity Company, in the action commenced by Agnes Peck, the advan- 
tage of examining Richard Newburg adversely and by leading questions, which 
they would not have had if there had been separate trials, and they could not call 
and examine him as an adverse party. However, those parties did not resort to 
that advantage. They did not call Richard Newburg as a witness. The plaintiff, 
as well as the Hartford Accident & Indemnity Company, rested immediately upon 
stipulating as to certain facts, without calling Richard Newburg. Then appellant 
called him as its witness, and thereupon the other parties, of course, had the right 
to cross-examine him, just as they would have had on separate trials if there had 
been no order for consolidation. 

Judgments affirmed. 
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FREIDBERGER v. UNITED STATES FIDELITY & GUARANTY CO. 
Supreme Court, Appellate Term, First Department. March 17, 1932. 
255 New York Supplement 710. 
1. INSURANCE. 


Word “transport,” as used in bond for messenger robbery coverage, means 
to convey from one place to another. 

(For other cases, see Insurance, Dec. Dig. § 425.) 
2. INSURANCE. ; 

That insured had money when he left place of business for barber shop held 
not to show insured was “transporting” money within protection of robbery bond. 

This was so in the absence of evidence that the insured was taking 

the money from his place of business with the intention of leaving it at 

some specific place. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Appeal from Municipal Court, Borough of Manhattan, Eighth District. 

Action by Emil Freiberger against the United States Fidelity & Guaranty 
Company. Judgment for plaintiff, and defendant appeals. 

Judgment reversed, and judgment directed for defendant. 
Argued February term, 1932, before Lydon, Frankenthaler, and Untermyer, 
JJ. 

William J. McArthur, of New York City (Maury M. Kotz, of New York 
City, of counsel), for appellant. 

Henry J. Harkavy, of New York City, for respondent. 

Per Curiam. 

[1, 2] The word “transport” means to carry or convey from one place to 
another (Funk & Wagnalls New Standard Dictionary). The title of clause 3 
of the defendant’s bond, viz., “Messenger Robbery Coverage” (Italics ours), in- 
dicates that the word “transport” was used in the bond in that sense. In our 
opinion the assured was not transporting the money from his premises merely 
because it was in his possession at the time he left his place of business and 
went to the barber shop, in the absence of evidence that he was taking the 
money from his place of business with the intention of leaving it at some specific 
place. 


Judgment reversed, with $30 costs, and judgment directed for defendant, with 
costs. 


HAMILL v. FIDELITY & CASUALTY CO. OF NEW YORK. 
Superior Court of Pennsylvania. March 5, 1932. 
159 Atlantic Reporter 205. 
INSURANCE. 

In action upon residence theft policy, whether jewelry deposited in combina- 
tion lock wall safe and certain specified household goods were stolen held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Appeal from Court of Common Pleas, No. 5, Philadelphia County; Robert 
E. Lamberton, Judge. 

Action by Mary E. Hamill against the Fidelity & Casualty Company of New 
York. From the judgment for defendant, plaintiff appeals. 

Reversed, and record remitted, with instructions. 

Argued before Trexler, P. J., and Keller, Linn, Gawthrop, Cunningham, 
Baldrige, and Stadtfeld, JJ. 

Benjamin H. Ludlow, of Philadelphia, for appellant. 

Robert P. F. Maxwell and George F. Blewett, both of Philadelphia, for ap- 
pellee. 

LINN, J. 


Plaintiff appeals from judgment for defendant, entered notwithstanding a 
verdict for plaintiff, in an action on a residence theft policy of insurance. De- 
{endant agreed “to indemnify the assured for all loss by burglary, theft or lar- 
ceny of any of the property insured, * * * from within the house * * * com- 
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mitted by a guest or by a domestic servant or other employee of the assured oi 
by any person whose property is not covered hereby.” 

She claimed, in the statement, for the theft of certain articles of linen, 
underclothing, and jewelry. The judgment n. o. v. was entered on the ground 
that the evidence showed a loss of the articles in question, but that it did not 
show that they had been stolen. The only question is whether there was sut- 
ficient evidence of theft to go to the jury. 

The principal item involved is jewelry—four rings, March 30, 1926, plaintiff 
took the rings from her safe deposit box in a trust company. She placed them 
in a bag which she made from a white glove; she “made compartments where 
the rings could go and put a string in it at the top, and it was made so you 
could roll it up and I rolled it up. * * *" She placed this in a wall safe in her 
bedroom. This safe was about “a foot square inside,” with “just one compart- 
ment,” locked with a combination lock, of which she, alone, knew the combina- 
tion. The safe in the wall was concealed by a picture that hung in front of it 
Just below the safe on the floor was a radiator, three feet long. On May 28, 
she went to the safe to obtain one of the rings, and discovered that the bag 
containing them was missing. The safe showed no signs of having been tam- 
pered with. In the safe, she kept “old family letters and papers, my insurance 
policies and I kept other jewelry in there.” She never saw the rings after put- 
* ting them in the safe March 30. She testified that a few days after putting them 
in, she went there immediately prior to going to Atlantic City, and, while taking 
something from it part of the contents fell out. Her testimony is: 

“IT went to the safe to get some money to go to Atlantic City with, and as 
I went, several things fell out. 

“Q. What fell out? A. Fell out of the safe, and evidently the bag with the 
rings fell out at that time. I picked up several things and thought I had picked 
up everything and put them back in the safe, the bag may have caught behind 
the radiator.” 

During her absence in Atlantic City, two servants, husband and wife, were 
left alone in the house; they had been employed on March 12 and were dis- 
charged on April 22. These servants had access to the entire house. After dis- 
covering that the rings were not in the safe on May 28, she searched the house, 
but could not find them; she gave notice to defendant and to the police, accus- 
ing the discharged servants of theft. She testified that, before she went to 
Atlantic City, the servants were agreeable and obliging, but after she returned, 
“they apparently did everything to aggravate me and were very impertinent,” 
for which she discharged them. Both the servants were in court during the 
trial; one of them was called by the defendant; the other was not called. This 
servant testified that she never saw the jewelry and did not know of the exist- 
ence of the safe. Plaintiff has three minor children, the only other occupants 
of the house beside the servants; two of them testified that they did not know 
what became of the rings; the third was not called. Plaintiff contends that the 
evidence, which has been briefly stated, is sufficient to go to the jury to establish 
liability under the policy. 

The jury was justified in finding, as we assume it did, the following facts; 
plaintiff put the bag containing the rings in the safe, and, of the people in the 
house, she alone had the combination; they were not in the safe on May 28 
when she opened it for the purpose of taking one of them out; early in April 
some of the contents fell out of the safe; the bag containing the rings was among 
the articles that fell out; in picking up these articles, she accidentally missed 
the bag with the rings; it “may,” in her words, “have caught behind the radia- 
tor,” or fallen to the floor; she did not discover it then. 

Up, to this point, certainly, the evidence would support a finding that the 
last resting place of the bag known to plaintiff was that it was “caught behind 
the radiator,” or was lying on the floor of her bedroom. The inquiry then must 
be, Is there anything in that evidence to support the ultimate fact that the bag 
was stolen? The plaintiff contends that the circumstances shown support that 
inference and no other; defendant contends that an inference equally consist- 
ent with the circumstances may properly be drawn to the effect that an object 
like this bag, made of a white glove, may have been swept up in cleaning and 
have been disposed of like other sweepings, and that, notwithstanding the con- 
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duct of the servants complained of, does not justify the inference that one of 
them found and stole the bag. 

The inquiry is, What, if any, inference may be drawn from those facts, in 
view of the additional evidence that plaintiff and the children were out of the 
house for several days during which it was occupied only by the two servants, 
one being the chambermaid? 

If, instead of hanging on the radiator, or lying on the floor, the white bag 
with the rings had been put on a bureau, or into a drawer, and had disappeared 
in circumstances in other respects not essentially different from those shown 
here, the jury would have been permitted to determine whether it had been 
stolen. Green v. Met. Cas. Ins. Co., 100 Pa. Super. Ct. 274; Perry v. Southern 
Surety Co., 78 Pa. Super. Ct. 222; Miller v. Mass. Bonding Co., 247 Pa. 182, 93 
A. 320, L. R. A. 1915D, 615. The following cases support the same conclusion: 
Stich v. Fid. & Dep. Co. (Sup.) 159 N. Y. S. 712 (rings, with other jewelry, in box 
in locked drawer in hotel room; key hidden; a few days later, rings missing; 
hotel servants had access to room); Fienglas v. New A. Cas. Co. (Mun. Ct. N. 
Y.) 151 N. Y. S. 371 (jewelry in a case on top of the dresser; missing after 
strange man had been in house); Wolf v. Atna Acc. Co. 183 App. Div. 409, 
170 N. Y. S. 787 (unset stone wrapped in paper in cereal can on shelf in kitchen; 
janitor in room); Reed v. Am. Bond. Co., 102 Neb. 113, 166 N. W. 196, L. R. A. 
1918C, 63 (ring in jewel box; servant left); Emery v. Ocean Ac. & G. Co., 209 
Mich. 295, 176 N. W. 566 (pin under box in drawer; six days later, pin missing; 
maid left; workmen about); Kroloff v. South. S. Co., 197 lowa, 1244, 198 N. W. 
629 (diamond wrapped in paper in box in drawer; servant); Stern v. Employers’ 
Liability Corp. (Mo. App.) 249 S. W. 739 (jewelry and money in bag in drawer, 
one piece jewelry missing; servants); McDuff v. Gen. Ac. Co., 47 R. I. 172, 131 
A. 548 (rings in box in drawer; servants); Sowden vy. U. S. F. & G. Co., 122 Kan. 
375, 252 P. 208 (jewelry on top of chiffonier lying on keys; next morning jewelry 
missing); Bodley v. Fidelity & Cas. Co., 1 Tenn. App. 720 (rings in box in draw- 
er; missed a week later with linen; servants); see, too, note in 41 A. I. R. 846 
to Fid. & Cas. Co. v. Wathen, 205 Ky. 511, 266 S. W. 4 (diamond pin on dresser; 
room locked). 

In a general way, appellee concedes that, of the cases cited, those in which 
(in the words of the brief) “the jewelry was placed in such a position that it 
would require intentional intervention of human agency to remove it” are cor- 
rectly decided; but that those in which the jewelry may have accidentally got 
on the floor, and then may have “been kicked away to one side or been mislaid,” 
are incorrectly decided; this second class appellee describes as “mere disap- 
pearance” cases, of which, it contends, this is one. 

We think the jury was entitled to say whether this white bag containing 
the rings, described as this bag was, whether lying on the floor or hanging on 
the radiator, must have been picked up by some person other than the owner, 
or a member of the family, and have been appropriated to the use of the person 
who picked it up. Appellee’s argument that it is a “mere disappearance” case 
can only be supported on the theory that the object was so insignificant in ap- 
pearance as to attract no more attention, than other rubbish, if gathered up in 
the process of sweeping or cleaning; we do not think that conclusion can be 
declared as matter of law. 


The other items remain to be mentioned. In addition to the rings, other 
items of property were said to have been stolen, among them a screen door which 
was not mentioned in the statement of claim, some linen, some underclothing, 
and a silver butter knife. The total value of all these articles, according to the 
evidence, was some relatively trifling sum, perhaps $60. Their loss was dis- 
covered almost immediately after the servants left and was reported immediately. 
In the circumstances we think the evidence on the subject was likewise for the 
jury in connection with the evidence concerning the rings. The judgment is 
reversed, and the record is remitted, with instructions to enter judgment on the 
verdict. 

Trexler, P. J. 

This opinion was written by Judge Linn prior to his appointment to the 
Supreme Court, and has been adopted as the opinion of this court. 
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MISCELLANEOUS 


JULIAN v. STEWART et al. No. 6387. 
Circuit Court of Appeals, Fifth Circuit. Feb. 12, 1932. 
56 Federal Reporter (2d) 32. 
2. INSURANCE. 


After insolvency and appointment of receiver for life insurance company, 
defrauded stockholders delaying over two years in ascertainment of rights held 
precluded from rescinding stock purchase contract (Code Ala. 1923, § 8357). 

Circumstances disclosed that stockholders gave note and mortgage in 
part payment for stock of life insurance company; that note and mort- 
gage were thereafter deposited by company as part of its trust fund for 

its policyholders under Code Ala. 1923, § 8357; that stockholders for two 

years, during which time claims of policy creditors aggregating more 

than $400,000 were accruing, made no effort to ascertain truth of repre- 
sentations relied on; that no steps were taken to disaffirm purchase until 
sixty days after a receiver for company had been appointed; and that the 
specific nature of representations as to amount of capital stock and 
amount of cash deposited visited notice on stockholders that they could 
by inquiry ascertain truth thereof. 
(For other cases, see Insurance, Dec. Dig. § 33.) 
3. INSURANCE. 

That mortgage executed in payment of stock in life insurance company was 
deposited under Alabama laws as security for policyholders defeated stockholders’ 
right to rescind stock purchase contract for fraud (Code Ala. 1923, §§ 8357, 8367). 

(For other cases, see Insurance, Dec. Dig. § 33.) 

Appeal from the District Court of the United States for the Northern 
District of Alabama; William I. Grubb, Judge. 

Suit by Frank N. Julian, as receiver of the Citizens’ Life Insurance Company, 
against Virgil A. Stewart and another. From an adverse decree, the plaintiff 
appeals. 

Reversed and remanded, with directions. 

M. C. Stewart, of Birmingham, Ala., and W. L. Bryan, of Atlanta, Ga., for 
appellant. 

Douglass Taylor, of Huntsville, Ala., for appellees. 

3efore Bryan, Sibley, and Hutcheson, Circuit Judges. 

HvutcHEson, Circuit Judge. 

This is an appeal from a decree in a suit brought by the receiver of a 
hopelessly insolvent life insurance company to foreclose a mortgage given by 
appellees in payment of 1,000 shares of the stock, denying foreclosure, and on 
cross-claim cancelling the mortgage for fraud in the procurement of the stock 
subscription. The agreed statement of facts on which the case was submitted 
showed that on June 11, 1928, the company was incorporated with a capital stock 
of $100,000 represented by 100,000 shares of the par value of $1 each. All of this 
stock was subscribed for by others than appellees. 

On July 14 by amendment to its charter, its captial stock was increased to 
300,000 shares of the par value of $1 each. On August 18 the company sold 
appellees a thousand shares for $5,000, taking in payment the note and mortgage 
in suit. This transaction appeared on the books of the company “mortgage loans 
debited, $5000; capital stock credited, $1000 surplus credited, $4000.” In October, 
1928, the mortgage was filed with the insurance commissioner and deposited by 
him with the treasurer of the state of Alabama as a part of the securities re- 
quired of that company as a domestic life insurance company under the provisions 
of sections 8357 and 8367 of the Code, and there it remained until delivered by 
the treasurer to the receiver. After its incorporation, and until placed in the 
hands of the receiver, the company carried on a general life insurance business, 
issuing policies and collecting premiums. It elected a board of directors, who held 
regular meetings. It held annual stockholders’ meetings, one of which Stewart 
attended and to one of which he sent a proxy. At no time, however, did Stewart 
make any inquiry as to the truth of the facts on the faith of which he bought 
the stock, or take any steps to disaffirm or rescind, until after this suit was filed. 
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Between the giving and filing of the Stewart mortgage and the receiver’s 
suit to foreclose, claims accrued against the corporation in favor of creditors in 
the amount of more than $425,000, of which over $400,000 represented policy 
claims. The receiver was appointed in May, 1930; he filed this suit in August, 
1930. Appellees first moved to disaffirm the contract and cancel the mortgage by 
filing their cross-claim in this suit on August 23, 1930. The fraud relied upor 
was the statement of Wilson, an agent of the insurance company, that: “The 
capital stock of the Citizens Life Insurance Company would be $500,000 and that 
it would be paid in cash. That the company had $100,000 in cash put up with 
the State to protect stockholders, and that it was impossible for them to lose.” 

The District Court found that these representations were false and fraudulent: 
that appellees were defrauded thereby into purchasing the stock and executing the 
mortgage; that they had not been guilty of negligence or laches in disaffirming 
the sale; and that they had a right to rescind the sale and cancel the mortgage. 

Appellant urges against the decree that it has failed to give proper weight to 
the countervailing equities of the creditors arising out of the fact that appellees 
as stockholders have delayed in discovering and asserting the true facts until 
rights of creditors have supervened on the faith of their being stockholders, and 
especially on the faith that the very funds which the decree withdraws from the 
assets of the company have been publicly placed on deposit to protect policy- 
holders. We think appellant is right. 

This is a case in which stockholders of an insurance company a_ business 
generally affected with a public interest (O’Gorman v. Hartford Fire Ins. Co., 
282 U. S. 251, 51 S. Ct. 130, 75 L. Ed. 324), who bought and paid for its stock 
with property thereafter deposited by that company as part of its trust fund for 
its policyholders (Alabama Code 1923, § 8357; Joyce on Insurance, vol. 5, § 
3595; American Casualty Ins. Co.’s Case (Boston Co. v. Mercantile Trust & 
Deposit Co.) 82 Md. 535, 34 A. 778, 38 L. R. A. 97; Lovell v. St. Louis Mut. 
Life Ins. Co. 111 U. S. 264, 4 S. Ct. 390, 28 L. Ed. 423), and who, for two 
years during which time claims of policy creditors aggregating more than $400,000 
were accruing, made no effort to ascertain the truth of the representations relied 
upon, seek now to change their status from that of stockholders to that of 
creditors, not only as to the corporation but as to its policyholders, and more, to 
appropriate to their claims as preferred creditors a part of the assets definitely 
and publicly pledged for the protection of policyholders. 


[1, 2] While it is true that it is the American rule that the insolvency of a 
corporation does not of itself defeat the right of a defrauded stockholder to 
rescind his stock purchase contract, it is equally true that under that rule after 
insolvency declared and the appointment of a receiver, a stockholder who has 
delayed, as appellees have here, in the ascertainment and assertion of his rights, 
though he may be entitled to rescind as to the corporation, will be disentitled to do 
so as to the supervening creditors. 

This is certainly the rule in Alabama, Stone v. Green, 205 Ala. 381, 87 So. 
862, and in the federal courts, Newton National Bank v. "Newbegin cS CAs) 
74 F. 135, 33 L. R. A. 727; In re Morris Bros. (D. C.) 282 F. 670, 671, affirmed 
(C. C. A.) 293 F. 204; MacNamee v. Bankers’ Union (C. C. A.) 25 F.(2d) 614, 
616; Upton v. Tribilcock, 91 U. S. 45, 23 L. Ed. 203; Scott v. Abbott (C. C. A.) 
160 F. 573; Chubb v. Upton, 95 U. S. 665, 24 L. Ed. 523. We think it is generally 
conceded to be the rule elsewhere. Black on Rescission, § 352; 7 R. C. L. 214; 
Gress v. Knight, 135 Ga. 60, 68 S. E. 834, 31 L. R. A. (N. S.) 900; Van Gilder 
v. Eagleson, 66 Colo. 364, 181 P. 539; Henderson v. Crosby, 156 Minn. 323, 194 
N. W. 641; Burleson v. Davis (Tex. Civ. App.) 141 S. W. 559; Mitchell v. 
Bowles (Tex. Civ. App.) 248 S. W. 459; note 41 A. L. R. 689, where the 
authorities are generally reviewed. 


The facts of this case make it a peculiarly strong one against the claimed 
right of the stockholders to now change their position. The specific nature of the 
representations as to the amount of capital stock and the amount of cash de- 
posited visited notice upon appellees that they could, by inquiry, ascertain their 
truth. Anderson v. Gailey (D. C.) 33 F.(2d) 589. Notwithstanding this fact, 
Stewart participated as a stockholder in meetings, and though they knew that the 
company was in the business of and was writing policies of insurance, appellees 
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for two years took no steps to ascertain its true condition, and none to disaffirm 
until sixty days after a receiver had been appointed. 

[3] The, Merrill ‘Gases. (C..C:A;)\.52 F. 775-and (CC... CA) 60 F.. 17, on 
which appellees rely, are not in point. They were not cases like this, of a sub- 
scription to the increase of the captial stock of a life insurance company, and an 
effort later, as against policy creditors, to rescind the subscription. There the 
facts were that Merrill had sold a tract of land on a contract reserving a lien 
for the unpaid purchase price. After the making of the contract he agreed, noi 
to subscribe for the captial stock in a company in the process of forming as 
here, but to take from the bank, an old and long-established institution, as part 
payment for the balance, shares of its stock already outstanding. Discovering 
later that he had been defrauded, he sued, tendering back the stock taken in pay- 
ment, to reinstate the original purchase contract, and to recover the balance due 
on the trade. In deciding in his favor the court emphasized these features of the 
case which differentiate it entirely from the one at bar. Further, we agree with 
appellant that the mortgage constitutes a trust fund for policyholders beyond 
the reach of appellees’ claim to rescind. The statutes of Alabama, Code 1923, § 
8357 provide: “Every life insurance company doing business in Alabama * * * 
shall be required for better protection of the policy holders, to keep * * * the 
sum of one hundred thousand dollars invested in bonds and securities * * * 
or in mortgages on real estate. * * * It shall be the duty of the insurance 
commissioner, on the application of any such company, to pass upon the value 
of any other securities belonging to said company, certifying their value to the 
treasurer, who shall receipt for and hold them, as provided in section 8367.’ 
“Such deposit, whether made as a statutory requirement or voluntarily, creates a 
trust for the benefit of policy holders in case of the insolvency of the company.” 
Joyce on Insurance, vol. 5, § 3595; American Casualty Ins. Co.’s Case (Boston 
& A. R. Co. v. Mercantile Trust Co.), 82 Md. 535, 34 A. 778, 38 L. R. A. 97; 
Lovell v. St. Louis Ins. Co., 111 U. S. 264, 4 S. Ct. 390, 28 L. Ed 423. Whether 
viewed as an additional fact, making the equities of policy creditors more clearly 
preponderant over appellees’ equities arising from the fraud to change their 
status from stockholders to preferred creditors, or as constituting a substantive 
defense to the equitable claim asserted by appellees, the fact that appellees in 
payment for their stock delivered their mortgage to the company and the company 
deposited it under the Alabama laws as security for the policvholders, operates 
to defeat appellees’ right to rescind. 

Though then appellees have been defrauded, and nothing which they have done 
has sufficed to relieve the corporation itself from the consequences of that fraud, 
because the rights of the policy creditors to have the mortgage foreclosed and 
applied to their claims are paramount to any which appellees may assert, the 
decree may not stand. It is reversed, and the cause remanded for further pro- 
ceedings not inconsistent with this opinion. 


McCANN v. DIXIE LAKE & REALTY CO. No. 21340. 
Court of Appeals of Georgia, Division No. 1. Feb. 16, 1932. 
162 Southeastern Reporter 869. 
INSURANCE. 

Instrument reciting that insured, who sustained loss, received money from 
insurer as loan, repayable to extent of insured’s recovery from third person, and 
pledged recovery as security for repayment, held not assignment of cause of action 
against third person. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

Syllabus by the Court. 

1. The documentary evidence relied on by the defendants to show that the 
plaintiff had transferred and assigned the account sued on, and was thus not 
entitled to maintain the action, disclosed no intention on the part of the plaintiff to 
sell or assign the indebtedness, and none on the part of the alleged assignee to 
purchase the same; and hence the evidence failed to show any legal or equitable 
assignment of the claim in controversy. 

2. There being no evidence to show an intention on the part of the plaintiff 
to assign or transfer her right of action, and none to show an intention on the 
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part of the insurance company to become an assignee or transferee of said right 
of action, the plaintiff was not entitled to recover the value of such property 
as she proved to be lost through the negligence and nonperformance of duty of 
the defendant, and the court erred in limiting her recovery to the amount of 
property not insured, and erred in overruling her motion for a new trial. 

Error from Superior Court, Campbell County; John B. Hutcheson, Judge. 

Suit by Mrs. A. E. McCann against the Dixie Lake & Realty Company. 
Judgment was rendered for plaintiff for an amount which plaintiff claimed was 
insufficient, plaintiff’s motion for new trial was overruled, and plaintiff brings 
error. 

’ Reversed. 


Shelfer & Dunaway and Bryan, Middlebrooks & Carter, all of Atlanta, and 
Wm. B. Jones, of Fairburn, for plaintiff in error. 

J. Wilson Parker and Lawrence $. Camp, both of Atlanta, for defendant in 
error. 


LukE, J. 


Mrs. A. E. McCann brought suit against the Dixie Lake & Realty Company 
for the value of certain jewelry which her husband checked with an agent of the 
defendant while she and her husband went in a swimming pool operated by the 
defendant, and which property was never returned to her by the defendant. The 
evidence showed that A. E. McCann had received $1,675 from an insurance com- 
pany which partially compensated for the loss, and also showed that there was 
$95 worth of jewelry so lost which was not covered by insurance. The jury 
returned a verdict in favor of plaintiff for $45, and, by consent of counsel for 
the defendant, judgment was rendered for the plaintiff for $95. The plaintiff 
made a motion for a new trial, which was overruled, and on the judgment over- 
ruling said motion she assigns error in her bill of exceptions. She assigns error 
also on exceptions pendente lite complaining of the allowance of an amendment 
to defendant’s answer. 


We will deal only with the controlling issue which involves wie construction 
of the receipt given by A. E. McCann to the insurance company for $1,675, paid 
by the company for so much of the lost property as was insured. The defendant 
company constitutes a complete and unconditional assignment to the insurance 
company of the plaintiff's cause of action against the defendant company. The 
plaintiff takes the position that, in order to serve her best interest, she agreed 
to and did accept the payment for $1,675 as a loan, and agreed to enter suit 
against the defendant company to recover said lost property and to repay said 
loan to the extent of any recovery she might make, and pledged such recovery 
as security for the repayment. Under our view of the case it is not necessary to 
decide whether the receipt signed by her husband was binding on the plaintiff, 
but we will assume, for the purposes of this opinion, that it was. Nor is it neces- 
sary to pass on the exceptions pendente lite. 

The receipt given the insurance company by McCann was as_ follows: 
“Received from the Commercial Union Assurance Company, who issued All Risks 
Policy No. AR-6585, the sum of Sixteen hundred seventy five dollars—as a loan, 
and repayable only to the extent of any net recovery we may make from the 
owners of the Dixie Lake Swimming pool, concession of Campbell County, 
Georgia, on account of the loss of several pieces of jewelry, and as security for 
such repayment we hereby pledge to the said Commercial Union Assurance 
Company the said recovery, and agree to enter and prosecute suit against the 
said owners of the Dixie Lake swimming pool concession of Campbell County, 
Georgia, or others in my name, but at the sole expense and under the exclusive 
direction and control of the said Commercial Union Assurance Company.” Of 
course, McCann wished to collect from the insurance company and the insurance 
company wished to recover as much of their loss as possible. If these parties 
decided that their best interests would be served by making the payment a loan 
subject to repayment upon and to the extent of the recovery of the property by 
McCann, they had a perfect right to make such an agreement, which they did. 
\nd the language employed by the signer of the receipt clearly shows his inten- 
tion to accept and treat the payment as a loan, and to receipt for a loan and not 
make an assignment of his chose in action. The paper states in plain and unam- 
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biguous language that the money was “Received * * * as a loan,’ and states that 
it is “repayable” upon certain conditions, and states the terms upon which it is 
“repayable,” and pledges any property that might be recovered as “security for 
such repayment |italics ours],” and shows turther that McCann should enter suit 
for the stolen property in his own name; and there is no provision for the 
assurance company to sue as assignee, nor is there any reference to an assignment 
or transfer of the plaintiff's claim. Neither is there any ambiguity or conceal- 
ment about the paper. It shows clearly that the assurance company is paying 
McCann for the stolen property, and that, to serve their best interests and more 
nearly insure a recovery, they have elected to give the payment the legal status 
of a loan subject to repayment on certain conditions. In signing such receipt, 
Mrs. McCann is fully protected, because if she does not recover her property 
she is paid for it, and if she does recover it she has sustained no loss, is entitled 
to no pay, and is due to repay the money to the assurance company. For the suit 
to be prosecuted by Mrs. McCann at the expense of the assurance company is a 


usual provision of insurance contracts, and enables the assurance company to 
recover or lessen its loss. 


The court charged the jury as follows: “If you find in this case there was an 
assignment of any of plaintiff's rights to another party, and that other party 
has paid to plaintiff for loss of any articles alleged which is sued for in plaintitf’s 
petition, you would not consider any damage against the defendant for these 
articles if the evidence shows that they were paid for; but I charge you that if 
you find for the plaintiff, the plaintiff would be entitled to recover the value of 
any articles that were lost as alleged that were not paid for by the party taking 
the assignment from the plaintiff.” This charge was error because there was no 
evidence of an assignment, and nothing to authorize or justify such a charge, 
and because the court gave the jury no definition or rule to guide them as to 
what constituted an assignment. Furthermore, the construction of the plain and 
unambiguous written instrument hereinbefore set out, which defendant contended 
was an assignment, was a matter for the court and not for the jury. King & Co. 
v. Cantrell, 4 Ga. App. 263, 61 S. E. 144. Upon the jury’s return to the court- 
room for more explicit instructions the court charged them as follows: “I charge 
you, gentlemen, that if you find in favor of the plaintiff, you would not be 
authorized to find for any article that was insured that she has been paid its 
value; but if you find for the plaintiff, you return a verdict for the value of 
the articles that were not paid for by the insurance company.” This charge was 
error because it virtually assumed that the plaintiff had assigned her right of 
action as to that portion of her property for which she received insurance, 
because it directed a verdict for the defendant to the extent of the insurance, 
and because it was unauthorized by the evidence. The plaintiff was entitled to 
recover the proven value of the property which the defendant, through nonper- 
formance of its duty, failed to redeliver to her. Plaintiff’s right of action accrued 
when the defendant failed to deliver her property. This right, or chose in action, 
was a thing of value which she had a lawful right to use in such way as would 
benefit her most; she found that she would derive the most benefit from it by 
accepting the payment from the insurance company as a loan, and agreeing to 
repay it from such recovery as she might make from the prosecution of her 
right of action. This she did, and the receipt plainly shows that she pledged 
her recovery as security for such repayment. A. E. McCann, whose case was 
tried with that of his wife, but who recovered in full and therefore is not a 
party here, testified: “The title to these articles was not in the insurance 
company; they did not belong to the insurance company; they belonged to A. E. 
McCann and Mrs. A. E. McCann.” 


In Didschuneit v. Enochs Lumber & Manufacturing Company, 42 Ga. App. 
527, 156 S. E. 720, the first headnote is as follows: “The documentary evidence 
relied on by the defendants to show that the plaintiff had transferred and 
assigned the account sued on, and was thus not entitled to maintain the action, 
disclosed no intention on the part of the plaintiff to sell or assign the indebted- 
ness, and none on the part of the alleged assignee to purchase the same; and, 
hence, the evidence failed to show any legal or equitable assignment of the claim 
in controversy.” In Mobley v. Macon National Bank, 42 Ga. App. 267, 155 S. E. 
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778, it is held that, “Where stock of a bank is pledged to a creditor as collateral 
security, the real owner of the stock is the pledgor, and not the pledgee. The legal 
title is in the pledgor, and the pledgee has merely a lien thereon.” In the instant 
case Mrs. McCann, who pledged any recovery that she might derive from her 
prosecuted right of action “as security for such repayment,” was the pledgor or 
owner, and the insurance company was the pledgee with a lien on such recovery 
as she might make. The fact that she pledged this recovery would, in the 
absence of fraud, accident, or mistake, create a presumption that the legal owner- 
ship thereof was in her. The value of a chose in action is more or less problem- 
atical, and the amount of recovery for it is uncertain, until the case is prosecuted 
to final judgment. In the instant case a part of the plaintiff's property was 
insured and a part was not, and there is nothing to show any division of the 
plaintiff’s right of action. In Silver & Goldstein v. Ridley-Yates, 166 Ga. 50 (la), 
142 S. E. 279, it was held that, where the signer of a note waives homestead and 
exemption rights and exemption under bankruptcy proceedings, “‘and authorize 
any trustee in bankruptcy, upon proof and allowance of this claim, to retain and 
sell sufficient of the property claimed as exempt, to pay amount allowed on this 
debt’ [this is] was not a sufficient assignment, * * * nor does it show an attempt 
on the part of the debtor ‘to at once transfer’ any right or title belonging to him.” 

There being no evidence to show an intention on the part of the plaintiff to 
assign or transfer her right of action, and none to show an intention on the 
part of the insurance company to become an assignee or transferee of the right of 
action, the plaintiff was entitled to recover the value of such property as she 
proved to be lost through the negligence and nonperformance of duty of the 
defendant, and the court erred in limiting her recovery to the amount of property 
not insured, and erred in overruling her motion for a new trial. 

Judgment reversed. 

Broyles, C. J., concurs. 

Bloodworth, J., absent on account of illness. 


SMITH, Com’r of Banking, etc., v. WASHINGTON CASUALTY INS. CO. et ai. 


Court of Chancery of New Jersey. March 9, 1932. 
159 Atlantic Reporter 510. 
1. INSURANCE. 


Application to Chancery Court for injunction against, and appointment of 
receiver for, insolvent insurance corporation is authorized only where commis- 
sioner of banking and insurance has refused to take possession of assets, and 
upon demand of creditor or stockholder (Comp. St. Supp. § 99—56, subsec. B). 

(For other cases, see Insurance, Dec. Dig. § 50.) 

2. INSURANCE. 

Commissioner of banking and insurance is without authority to apply for 
injunction against, and appointment of receiver for, insolvent insurance corpora- 
tion (Comp. St. Supp. § 99—56, subsec. B). 

(For other cases, see Insurance, Dec. Dig. § 50.) 

3. INSURANCE. 

Jurisdiction of Chancery Court over insolvent insurance corporation where 
possession has been taken by commissioner of banking and insurance, defined 
(Comp. St. Supp. § 99—56, subsec. B). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

4. INSURANCE. 


Statute relating to insolvent insurance corporations and providing for liquid- 
ation held not unconstitutional as depriving creditors and stockholders of prop- 
erty without due process of law (Comp. St. Supp. § 99—56; Const. U. S. Amend. 
14). 

(For other cases, see Insurance, Dec. Dig. § 4.) 


6. INSURANCE. 


Act of commissioner of banking and insurance in taking possession of prop- 
erty and business of insolvent insurance corporation held not to divest corpora- 
tion of title to property (Comp. St. Supp. § 99—56). 


(For other cases, see Insurance, Dec. Dig. § 44.) 
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7. INSURANCE. 3 E ; 

Act of commissioner of banking and insurance in taking possession of prop- 
erty and business of insolvent insurance corporation held not to affect corporate 
existence (Comp. St. Supp. § 99—56). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

8. INSURANCE. , J ; 

Rights of creditors of insolvent insurance corporation, with certain excep- 
tions, are not affected by commissioner of banking and insurance taking over 
possession of property and. business of such corporation (Comp. St. Supp. § 
99—56). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

18. INSURANCE. 

Compensation of assistants and employees of commissioner of banking and 
insurance, and expenses of administration of insolvent insurance corporation by 
commissioner, will not be approved by Chancery Court, except upon full disclo- 
sure of facts showing necessity therefor, and reasonableness thereof (Comp. St. 
Supp. § 99—56). 

(For other cases, see Insurance, Dec. Dig. § 50.) 

Syllabus by the Court. 


1. Under the provisions of subsection B of section 56 of Pn General Insur- 
ance Act as amended by chapter 244, P. L. 1931 (Comp. St. Supp. § 99—56, sub- 
sec. B), application to the Court of Chancery for a receiver and injunction is 
authorized only where the commissioner of banking and insurance has refused 


to take possession “upon the demand of any creditor or stockholder” of the 
aren company. 


The right to apply to the Court of Chancery for a receiver of an insolvent 
insurance company and an injunction is limited by that subsection to the At- 


torney General, creditors, and stockholders or members. No such right is given 
the commissioners of banking and insurance. 


Jurisdiction of the Court of Chancery over insolvent insurance companies 
wi possession is taken by commissioner of banking and insurance, defined. 


4. Chapter 244, P. L. 1931 (Comp. St. Supp. § 99—56), is not unconstitutional 
as violative of the due process provision of Amendment 14 of the United States 
Constitution; nor is it unconstitutional as vesting the commissioner of banking 
and insurance with judicial powers. 

5. The taking possession of the property and business of an insolvent insur- 
ance company by. the commissioner of banking and insurance pursuant to the 
authority of section 56 of the General Insurance Act as amended by chapter 244, 
P. L. 1931 (Comp. St. Supp. § 99—56), does not divest the company of title to 
its property. The possession of the commissioner is substituted for that of its 
directors. He is merely a custodian and deals with the property in the name of 
and for the company and its creditors. Nor is the corporate existence of the 
company affected by such possession. The corporate franchise and existence 
can be terminated only in the mode prescribed by statute. 

». The rights of creditors against an insolvent insurance company, so far as 
reducing their claims to judgment is concerned, are not affected by the posses- 
sion of the commissioner except that section 56 of the act as amended (Comp. 
St. Supp. § 99—56) automatically stays all judgments, decrees, levies, and execu- 
tions against the corporate property. 

7. In construing statutes the primary rule is to ascertain and give effect to 
the intention of the Legislature; and the occasion and necessity of the law, the 
mischief felt, and the remedy in view are important factors for consideration. 

8. Whether the Court of Chancery has any jurisdiction under the General 
Corporation Act (Comp. St. Supp. § 47—65) to appoint a receiver of an insol- 
vent insurance company organized under the General Insurance Act, and to en- 
join it from the exercise of its franchises, quere. 

9. Whatever jurisdiction the Court of Chancery has to appoint a receiver of 
an insolvent corporation and to wind up its affairs is of statutory origin. It has 
no inherent equity power to do so. 


10. The statutory proceeding in the Court of Chancery for the appointment 
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of a receiver of an insolvent corporation is a sort of an equitable quo warranto 
designed to destroy the corporate existence and not to preserve it. 

11. The inherent equitable jurisdiction of the Court of Chancery to appoint 
a receiver of a corporation is limited to the appointment of custodial receivers 
whose function is to preserve and not to destroy. 

12. This inherent jurisdiction does not and never did depend upon statute 
nor upon the character of the parties, whether individuals or corporations, nor 
upon the nature of the property. Of that jurisdiction the legislature cannot de- 
prive this court. 

13. There is a plain distinction between the appointment of a custodial re- 
ceiver of a corporation pursuant to this court’s general equity powers and the 
appointment of a statutory receiver in insolvency proceedings. Custodial receivers 
are appointed pendente lite, no title to property coming into their hands vests in 
them, and the corporate existence and franchises are not affected. On the other 
hand, such title vests in a statutory receiver appointed in insolvency proceedings, 
and dissolution of the corporation by decree of the court usually, but not always, 
follows. 

14. The Court of Chancery has inherent jurisdiction over all trusts, and this 
jurisdiction extends to the appointment of trustees. 

15. It is a rule which admits of no exception that equity never allows a trust 
to fall for want of a trustee. 

16. This court will not approve of the compensation of assistants and em- 
ployees of the commissioner of banking and insurance fixed by the commissioner, 
and the expenses of administration and liquidation of an insolvent insurance com- 
pany of which the commissioner has taken possesion, except upon a full disclos- 
ure of facts showing the necessity for the appointment of such assistants and 
employees, and the reasonableness of such compensation and expenses. Where 
there is no such disclosure, the court will refer the matter to a master to inquire 
into and report as to such necessity and reasonableness. 

Proceedings by Frank H. Smith, Commissioner ‘of Banking and Insurance, 
against the Washington Casualty Insurance Company and others. 

Decision in accordance with opinion. 

Pearce R. Franklin, of Newark, for petitioner. 

Edward A. Schilling, of Newark, for defendant. 

Morris H. & Charles E. Cohn, of Newark, for creditors and stockholders. 

Berry, Vice Chancellor. 


The commissioner of banking and insurance has filed a petition reciting the 
incorporation and organization of the defendant company in December, 1927, 
under the insurance laws of this state; his determination in November, 1931, that 
the company was insolvent; that the continuation of its operation would be hazard- 
ous to the public, to its policyholders, claimants, or other creditors; the taking pos- 
session of the assets of said company by the commissioner pursuant to the provi- 
sions of chapter 244, P. L. 1931 (Comp. St. Supp. § 99—56) ; that he is still in pos- 
session thereof, and is liquidating said assets pursuant to authority conferred upon 
him by law; that he has issued notice of the cancellation of policies of insurance 
issued by the company; that he is holding and administering the assets and business 
of the company as a trust fund and that he desires the aid, advice, and instruction 
of this court in and about the administration of the trust; that although desirous of 
such advice and instructions he is not entitled thereto because he is not an officer 
of this court; that situations have arisen and will arise in the future with respect 
to which he has no authority under the act; and that it is therefore necessary that 
this court assume jurisdiction of the trust. He then recites some of the problems 
which have arisen and prays the future advice of the court with reference thereto. 
He alleges that the statute under which he is operating provides no means for 
limiting the time within which claims against the company may be prosecuted and 


no means for barring creditors and invokes the jurisdiction of this court in that 
behalf. 


The petition was filed January 29, 1932. It seeks the usual injunction against 
the exercise of its privileges and franchises by the defendant company and the 
usual restraint issuing against insolvent corporations, their officers, directors, etc., 
authorized by the Insurance Company Act. (2 Comp. St. 1910, p. 2838 et seq., § 
1 et seq., and Comp. St. Supp. § 99—1 et seq.) and also by the General Corpora- 
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tion Act (2 Comp. St. 1910, p. 1595 et seq., and Comp. St. Supp. § 47—1 et seq.). 
One prayer of the petition is “that this court take over the administration of said 
trust.” Attached to the petition are a number of schedules, amongst which is one 
stating the per diem compensation of employees and assistants of the commissioner 
as heretofore fixed by him; another showing disbursements of the commissioner 
in the administration of his trust up to January 2, 1932, and a list of so-called pre- 
ferred salary claims, and he asks this court’s approval of the salaries and compen- 
sation of the assistants, as heretofore fixed by him, the payment of preferred 
claims, and the approval of disbursements already made, as shown by said sche- 
dules. But no account of his administration thus far is presented. 

Upon the filing of the petition, an order to show cause directed to the stock- 
holders, policyholders, creditors, etc., returnable before the Chancellor at Newark, 
was advised by Vice Chancellor Buchanan. The matter, in due course, came on 
for hearing before me. 

The administration by this court which is sought by this petition was stated 
by counsel for the petitioner to be that which was authorized by chapter 244, p. 
599, P. L. 1931 (Comp. St. Supp. § 99—56), referred to in the petition. The in- 
tention of requesting the court to assume jurisdiction of the trust pursuant to any 
other authority was expressly disavowed. The application is an unusual one and 
is the result of recent legislation. A somewhat similar petition, more limited in 
the scope of its prayers, was passed upon by Vice Chancellor Buchanan in Re 
Washington Casualty Insurance Co., etc., 109 N. J. Eq. 483, 158 A. 331. In that 
petition the commissioner sought the advice and instruction of this court on cer- 
tain questions which the Vice Chancellor refused, pointing out that the commis- 
sioner of banking and insurance, although a trustee of the assets of the defunct 
company, was not an officer of this court and was not, therefore, entitled to the 
court’s advice, stating “that is the province and duty of the Attorney General, 
to whose assistance in this behalf the commissioner is presumably entitled.” In 
that proceeding there was apparently no suggestion that the Court of Chancery 
take over the administration of the trust, and under the circumstances the denial 
of the request for advice and instructions was undoubtedly entirely proper. The 
present application is, however, as already indicated, somewhat broader in its 
scope. The law under which the commissioner has taken possession of the de- 
tendant company is new and no previous analysis or interpretation thereof has 
been attempted. But in seeking the true meaning of the statute and the intention 
of the Legislature in enacting it we are aided somewhat by previous judicial in- 
terpretations of similar legislation respecting trust companies, and by federal 
statutes authorizing the Comptroller of the Currency to take possession of and 
liquidate national banks. 

[1,2] An examination of the General Insurance Act of 1902, (2 
Comp. St. 1910, p. 2854) shows that section. 56 of that act provided for direct 
application to the Court of Chancery by the commissioner of banking and insur- 
ance for the appointment of a receiver of an insolvent company. That section re- 
mained in force unchanged until 1930 (P. L. 1930, p. 288 [Comp. St. Supp. § 99— 
56]), when the Legislature amended it by re-enacting the same section, of which 
that portion authorizing the appointment of a receiver became subsection A of the 
new act and by adding another sub-section B which is substantially the same as 
subdivision A of the 1931 act. In 1931 this section of the act of 1902 was again 
amended and subsection A as it appeared in the 1930 act was eliminated and sub- 
stantially the language of section 65 of the General Corporation Act was inserted 
as subsection B of the 1931 act. But by this subsection application to the Court of 
Chancery for a receiver is authorized only in case of the refusal of the commis- 
sioner of banking and insurance to act after he has been requested to do so by 
“any creditor or stockholder” of the insolvent company. 


Before proceeding further, it should be noted that the general act concerning 
trust companies (Revision of 1899, 4 Comp. St. 1910, p. 5654, §§ 22-25) provided a 
somewhat more comprehensive scheme for the taking possession of insolvent trust 
companies by the commissioner of banking and insurance and the appointment of 
receivers thereof than was contained in the General Insurance Act to which I 
have referred. Important amendments to the Trust Company Act were made by 
the Legislature in 1913 (P. L. 1913, p. 282, Cum. Supp. 1924 to Comp. St. p. 3750 
et seq., § 221—22). In 1930 the general act concerning insurance companies was 
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amended to conform in its essential features to the Trust Company Act as amend- 
ed in 1913 (P. L. 1930, c. 68, p. 288, Comp. St. Supp. 1925-1930 p. 848, § 99—56) ; 
and in 1931 the Legislature amended both the General Insurance Act and the Gen- 
eral Trust Company Act in so far as they provided for the taking possession of 
insolvent institutions organized thereunder and their liquidation. See P. L. 1931, 
c. 244, p. 599 (Comp. St. Supp. § 99—56), and P. L. 1931, c. 255, p. 641 (Comp. St. 
Supp. §§ 221—22, 221—24). These two amendatory acts are alike in all their es- 
sential features, as were the amendments to the Trust Company Act in 1913 and 
the amendment to the Insurance Company Act in 1930, and, therefore, decisions of 
our courts construing and interpreting the 1913 and the 1930 amendments are of 
importance in construing the 1931 amendments, both of which were evidently 
prompted by the same reasons and were undoubtedly adopted by the Legislature 
in pursuance of a general plan with respect to financial institutions coming under 
the jurisdiction of the commissioner of banking and insurance. This thought is 
emphasized by the fact that in the same year the general act concerning banks 
and banking was amended to conform to the Trust Company Act (see P. L. 1931, 
c. 256, p. 650 [Comp. St. Supp. §§ 17—24, 17—29]) and similar amendments were 
also made to the general act concerning building and loan associations (see P. L. 
1931, ¢. 254, p. 633 [Comp. St. Supp. § 27—R (59)]). A consideration of all this 
legislation is therefore necessary in order to determine the true meaning of chap- 
ter 244, P. L. 1931 (Comp. St. Supp. § 99—56), and the intention of the Legisla- 
ture as therein expressed. A comparison of these legislative amendments with the 
federal statutes by which the Comptroller of the Currency is authorized to take 
over national banks and appoint receivers, and after which the amendment of 1913 
was apparently modeled, is also helpful. The New Jersey amendatory acts to 
which I have referred indicate a legislative attempt to constitute the commissioner 
of banking and insurance a “quasi judicial tribunal” in similar manner as _ the 
Comptroller of the Currency is so constituted (12 USCA §§ 143, 123, 192, 9 U. S. 
Comp. St. 1916 §§ 9746, 9756, 9821, et seq., and notes, Rev. St. §§ 5191, 5195, 5234, 
et seq.), and to provide for the submission to the Court of Chancery of certain 
questions touching the administration and liquidation of insolvent insurance com- 
panies. The congressional legislation conferring power on the comptroller and 
constituting him a “quasi judicial tribunal” (held not unconstitutional as vesting 
the comptroller with judicial power in Bushnell v. Leland, receiver, 164 U. S. 684, 
17 S. Ct. 209, 41 L. Ed. 598) gives to the comptroller practically unlimited author- 
ity except in compounding debts and selling assets which require “an order of a 
court of record of competent jurisdiction.” This has been held to include United 
States District Courts. In re Platt, Fed. Cas. No. 11,211. But by the federal act 
“the courts are not vested with any general supervisory or directing power over 
the liquidation of insolvent national banks.” In re Earle (C. C.) 92 F. 22. Anda 
receiver does not by filing a petition in the federal court for leave to sell property 
or compound bad or doubtful debts place assets of the bank in the custody of the 
court in the sense in which it has the custody of property in the hands of a re- 
ceiver appointed by itself. Ex parte Chetwood, 165 U. S. 443, 17 S. Ct. 385, 41 
L. Ed. 782. But the present petition seeks to place the assets of the defendant 
company in the custody of this court. A comparison of the federal legislation 
with that here under consideration indicates an attempt to confer on the commis- 
sioner of banking and insurance a somewhat more limited jurisdiction over closed 
banks than is conferred by the federal act on the Comptroller of the Currency, 
and to impose upon the Court of Chancery somewhat broader powers and duties 
in connection with the administration of the affairs of the insolvent company than 
is conferred upon the federal courts. 


[3] A careful reading of chapter 244, P. L. 1931, shows that there are eleven 
separate and distinct matters over which the Court of Chancery may be asked to 
exercise its jurisdiction. With respect to some of these provisions the intention 
of the Legislature is not altogether plain. The eleven matters are as follows: 


1. Remove the automatic stay of executions and decrees. 


2. Direct disposal of proceeds of sale of assets. (Note that the commission- 
er may sell such assets and compound debts without any authority of the court, 
but cannot dispose of the proceeds of such assets without the court’s approval, 
while in the 1930 act such approval of the court before sale was necessary, was 
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required in the 1913 amendment to the Trust Company Act, and is also required 
in the federal acts.) 

3. Give instructions to the commissioner of banking and insurance. 

4. Approve compensation of assistants and expenses of administration. 

5. Extend the time, for not more than three months, within which a suit may 
be brought against the insolvent company on any claim rejected by the commis- 
sioner. 

6. Order the commissioner to pay dividends. 

7. Dispose of objections to claims allowed by the commissioner. 

8. “The court” (this court not named, but probably intended) may make “pro- 
per provision for unproved claims.” 

9. May hear complaints of the company against the commissioner and enjoin 
him if necessary. 

10. After the payment of creditors by the commissioner, the court may direct 
distribution of the balance of funds in his hands. 3 

11. In the event of the refusal of the commissioner to act after request to do 
so, a receiver may be appointed by this court upon the application of the Attorney 
General, creditors, or stockholders. 

It should also .be noted that where stockholders decide to appoint their own 
agent to liquidate after the commissioner has paid all creditors, the expenses of 
such agent “shall be subject to the direction and control of a court of record of 
competent jurisdiction.” The quoted clause is evidently copied verbatim from the 
federal statute. What court is meant is left open to conjecture. 

[4-8] At the oral argument on the return of the order to show cause the act 
under consideration (chapter 244, P. L. 1931) was attacked by counsel for some 
creditors and stockholders as unconstitutional and as violative of that portion of 
Amendment 14 of the United States Constitution which prohibits the taking of 
one’s property without due process of law. The case of National Automobile 
Service Corporation v. Barfod, Insurance Commissioner, 289 Pa. 307, 137 A. 601, 
was cited as authority for that proposition. In that case the Pennsylvania Su- 
preme Court held that an act which authorized the commissioner of banking and 
insurance to take possession of certain corporations under certain circumstances 
was unconstitutional and violative of the due process clause; but we are not ob- 
liged to consider the decisions of foreign jurisdictions in order to determine the 
validity of the act here involved. In La Monte v. Lurich, 86 N. J. Eq. 26, 100 A. 
1031, this court held the 1913 Amendment to the Trust Company Act constitutional 
and not violative of the due process clause of the Constitution. The decision of 
this court in that case was affirmed by the Court of Errors and Appeals (86 N. J. 
Eq. 251, 98 A. 1086) on the opinion of Vice Chancellor Stevens. Attention was 
there directed to the provision in that amendment that whenever the company of 
whose property and business the commissioner has taken possession deems itself 
aggrieved thereby, it may at any time within ten days after such taking possession 
apply to the Court of Chancery to enjoin further proceedings, and that this had 
not been done. Similar provisions are contained in the 1931 amendment to the 
Insurance Act, except that there is no time limit within which such action may be 
taken. See, also, Roseville Trust Co. v. Mott, 85 N. J. Eq. 297, 96 A. 402. See, 
also, Boyd v. Schneider (C. C.), 124 F. 239, 240, on appeal (C. C. A.) 131 F. 223; 
Port Newark National Bank v. Waldron (C. C. A.) 46 F.(2d) 296, involving the 
construction of the federal act, and authorities therein cited. For decisions of 
other jurisdictions respecting similar statutes, see State Savings & Commercial 
Bank v. Anderson, 165 Cal. 437, 132 P. 755, L. R. A. 1915E, 675, affirmed 238 U. S. 
611, 35 S. Ct. 792, 59 L. Ed. 1488; Koch v. Missouri-Lincoln Trust Co. (Mo. Sup.) 
181 S. W. 44; State ex rel. Prout v. Northwestern Trust Co., 72 Neb. 497, 101 
N. W. 14; Carnegie Trust Co. v. Kress, 215 N. Y. 706, 109 N. E. 1068; Van Tuyl 
v. Scharmann, 208 N. Y. 53, 101 N. E. 779. 

The language of the 1913 amendment to the Trust Company Act and chap- 
ter 244, P. L. 1931, are exactly alike in so far as the taking possession of the 
assets of the company by the commissioner of banking and insurance is con- 
cerned, and the New Jersey decisions holding the 1913 amendment constitutional, 
and to which I have referred, are dispositive of the constitutional question here. 
But it is obvious that the defendant company has not been deprived of its 
property, in the sense that the word “deprive is used in the Constitution. In 
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fact, the corporation is not deprived of its property at all. The commissioner 
has merely taken possession of the property pursuant to the terms of the con- 
tract between the corporation and the state which gave it life. The Insurance 
Act as it stood at the time of the incorporation of this company provided that 
under certain circumstances the directors would surrender possession of its 
property to the commissioner; but the state, in granting the charter, reserved 
to itself the power to abridge the rights of the corporation by amendment of 
the law under which incorporation was had. This it has done through its Legis- 
lature. By acceptance of its charter the corporation assented to such abridge- 
ment. The commissioner’s possession, under the amended act, is substituted for 
that of the directors and is for the corporation and its creditors. The corpora- 
tion has not been divested of its title. The commissioner is merely a custodian. 
True, he may sell and dispose of the corporation’s assets, but he does so by 
virtue of his statutory powers and in the name of the corporation the same as 
the directors would do had they retained their possession and powers. The cor- 
porate existence of the defendant company is not affected. It still lives. It may 
not be permitted to resume its business, but its life can be terminated only in 
the mode prescribed by statute, and until so terminated the title to its property, 
unless sold by the commissioner, remains intact, although in the physical posses- 
sion of the commissioner. See Roseville Trust Co. v. Barney, 89 N. J. Law, 550, 
99 A. 343, 344. Nor can the act be said to be unconstitutional as vesting the 
commissioner with judicial powers. Bushnell vy. Leland, Receiver, supra. It has 
been held that the appointment of a receiver by the Legislature to settle the 
affairs of an insolvent bank is not a judicial act, and not unconstitutional as 
impairing the obligation of contracts. Carey v. Giles, 9 Ga. 256. 

I have already said that we are aided in our interpretation of the statute 
here under consideration by decisions of our courts involving the 1931 amend- 
ment of the Trust Company Act and the 1930 amendment of the Insurance Com- 
pany Act. 

In Roseville Trust Co. v. Barney, supra, Chancellor Walker, speaking for the 
Court of Errors and Appeals, and referring to the 1913 amendment to the Trust 
Company Act, said: ' 

“Thus it will be seen that the act concerning trust companies contains two 
schemes for the winding up of such institutions, one by the commissioner of 
banking and insurance as a statutory agent, and the other by a receiver in in- 
solvency proceedings. * * * 

“Thus it appears that the commissioner of banking and insurance, as the 
act concerning trust companies originally stood, did not have the powers of a 
liquidator, but only power to take possession of the property and business of a 
trust company until the termination of an action or proceedings instituted by the 
Attorney General, or until the appointment of a receiver by the Court of Chan- 
cery. * * * 

“Tt will be observed that the winding up of an insolvent trust company, a 
proceeding essentially judicial in its nature, is confined to the Court of Chancery, 
while for corporate acts, not in and of themselves amounting to insolvency, the 
commissioner of banking and insurance by section 22 of the Trust Company 
Act, as amended, is authorized to take possession of the company’s business and 
liquidate its affairs. He is not, like a receiver, vested with title to the corpora- 
tion’s property, nor empowered to sue or be sued in his name as commissioner, 
but only to act for the company and for the benefit of its creditors and stock- 
holders, doing all lawful acts in the name of the company itself. During his 
administration of its affairs the corporate entity itself continues in existence, 
and everything done for and on its behalf by the commissioner must be done in 
its name. The rights of creditors, at least so far as reducing their claims to 
judgment is concerned, are not affected by the act, which makes express provi- 
sion that the commissioner, in the name of the company, may prosecute and 
defend all suits and other legal proceedings.” 

[9, 10] In Sternberg v. Vineland Trust Co. (N. J. Ch.) decided by Vice Chan- 
cellor Leaming on June 30, 1930, but not reported,’ it was held that section 22 
of the Trust Company Act, as amended in 1913, did not authorize the commis- 


1 Oral opinion. 
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sioner to take possession in cases where the company is insolvent in the sense 
that its debts are in excess of its assets, but only where it is insolvent in the 
sense that it does not possess available resources to meet its present needs; that 
where a corporation was insolvent in the popular sense of that word, i. e., “that 
it owes more money that its assets can ever be made to realize,” then section 
24 of the act applied and a receiver would be appointed; and that only by so 
interpreting the act could these two sections be reconciled. ‘Vice Chancellor 
Leaming’s language in that case is recited at length by Vice Chancellor Fallon 
in Koch v. Morsemere Trust Co., 107 N. J. Eq. 516, at page 521, 153 A. 498. In 
this latter case Vice Chancellor Fallon held that the commissioner’s activities 
under section 22 of the Trust Company Act were limited to those institutions in 
which the assets of the trust company, after the payment of the expenses of 
liquidation, would be sufficient to pay all of its depositors and creditors (not in- 
cluding stockholders) in full. This case was decided February 2, 1931, and im- 
mediately thereafter, apparently, steps were taken by the Legislature to amend 
the Trust Company Act and also the Insurance Company Act; and they were 
amended, the Trust Company Act by chapter 255. P. L. 1931, p. 641, approved 
April 27, 1931, and the Insurance Company Act by chapter 244, P. L. 1931, p. 
599, approved April 27, 1931. In construing statutes the primary rule is to ascer- 
tain and give effect to the intention of the Legislature, Commercial Trust Co. v. 
Hudson County Board of Taxation, 86 N. J. Law, 424, 92 A. 263, affirmed 87 N. 
J. Law, 179, 92 A. 799; Clarkson v. Ley, 106 N. J. Law, 380, 148 A. 745; and the 
occasion and necessity of the law, the mischief felt, and the remedy in view are 
important factors for consideration, Morris Canal & Banking Co. v. Central 
Railroad Co., 16 N. J. Eq. 419; In re Merrill, 88 N. J. Eq. 261, 102 A. 400. At 
the time of the adoption of these two amendatory acts, it is presumed that the 
Legislature had before it the two decisions of this court just referred to. It had 
already, in Roseville Trust Co. v. Barney, supra, been pointed out by the Chan- 
cellor that the amendatory act of 1913 concerning trust companies contained two 
schemes for the winding up of such companies, one by the commissioner as a 
statutory agent, and the other by a receiver in insolvency proceedings. Vice 
Chancellors Leaming and Fallon had indicated the cases to which the respective 
schemes applied; one, a technical insolvency; and the other, an absolute insol- 
vency. Apparently the Legislature thought best to broaden the powers of the 
commissioner to include both classes of insolvency, both as to trust companies 
and insurance companies, and to constitute the commissioner of banking and in- 
surance a “statutory liquidator” in any case involving the financial stability of 
such companies, and to limit the previous right to apply to this court for the 
appointment of a receiver to those cases where, in the words of the act, “the 
Commissioner * * * shall have refused, upon the demand * * * to take posses- 
sion of the property and business of such company.” It should be noted that 
the right to apply for a receiver is limited by the 1931 amendments to the At- 
torney General, creditors, and stockholders; or, in the case of mutual companies, 
to members in addition The commissioner now has no express authority under 
the act to apply for a receiver. i 

[11] Whether or not these amendatory acts were effective to deprive this 
court of its previous statutory jurisdiction, if any, to appoint a receiver under 
the authority of the General Corporation Act (Comp. St. Supp. 1931, § 47—65), 
need not now be decided. Previous pronouncements of this court and the Court 
of Errors and Appeals have indicated that the General Corporation Act is ap- 
plicable, except as therein otherwise provided, to all corporations of this state. 
Fitzgerald v. State Mutual Building & Loan Association, 74 N. J. Eq. 440, at 
page 442, 69 A. 564; Pierce v. Old Dominion Copper Mining & Smelting Co., 
67 N. J. Eq. 399, at page 405, 58 A. 319; Cohn v. Colgan, 97 N. J. Eq. 9, at page 
11, 128 A. 614. Section 2 of that act (2 Comp. St. 1910, p. 1599, § 2) provides that 
“every corporation * * * shall be governed by the provisions and be subject to 
the restrictions and liabilities in this act contained, so far as the same are appro- 
priate to and not inconsistent with such charter or the act under which such cor- 
poration was formed.” Similar provisions are contained in section 57 of the 
General Insurance Act (2 Comp. St. 1910, p. 2855, § 57). Clearly the provisions 
of the General Corporation Act respecting insolvency and dissolution are appro- 
priate to a corporation formed under the General Insurance Act: but are they 
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consistent with the provisions of that act respecting insolvency and dissolution? 
The rule that where the Legislature has adopted an act designed to apply to a 
particular class of corporation that act and not the General Corporation Act 
should control may have some bearing on the question, although the limitations 
of that rule have not been clearly defined. State v. Atlantic City & Shore Rail- 
road Co., 77 N. J. Law, 465, at page 479, 72 A. 111. But whatever authority this 
court has to appoint an insolvency receiver to wind up the affairs of a corpora- 
tion and decree its dissolution, is of statutory origin. It has no inherent equity 
power to do so. Attorney-General vy. Stevens, 1 N. J. Eq. 369, 22 Am. Dec. 526; 
National Docks Railway Co. v. Central Railroad Co., 32 N. J. Eq. 755; Jersey 
City Gas Light Co. v. Consumers Gas Co., 40 N. J. Eq. 427, 2 A. 922; Vanderbilt 
v. Central Railroad Co., 43 N. J. Eq. 669, 12 A. 188; Atlantic Trust Co. v. Con- 
solidated Electric Storage Co. 49 N. J. Eq. 402, 23 A. 934; Cogan v. Conover 
Manufacturing Co., 69 N. J. Eq. 358, 60 A. 408; Bull v. International Power Co., 
oo J. Eq. 209, 93 A. 86; 23 R. C. L. title Receivers, § 31; High on Receivers, 
§ <66. ‘ 

[12] The statutory proceeding for the appointment of a receiver of an in- 
solvent corporation is a sort of an equitable quo warranto designed to destroy 
the corporate existence and not to preserve it. The history of the statutory 
jurisdiction of this court is reviewed by Vice Chancellor Stevenson in Gallagher 
v. Asphalt Co. of America, 65 N. J. Eq. 258, 55 A. 259, and Id., 67 N. J. Eq. 441, 
58 A. 403, and in Pierce v. Smelting Co., supra. See, also, Vanderbilt v. Central 
Railroad Co., supra. 

[13-15] The inherent equitable jurisdiction of this court to appoint a re- 
ceiver of a corporation is limited to the appointment of custodial receivers whose 
function is to preserve and not to destroy. Sternberg v. Wolf, 56 N. J. Eq. 398, 
39 A. 397, 39 L. R. A. 762, 67 Am. St. Rep. 494; Id., 56 N. J. Eq. 555, 42 A. 1078; 
Morse v. Metropolitan Steamship Co., 88 N. J. Eq. 325, 102 A. 524; Atwater v. 
Baskerville, 89 N. J. Eq. 121, 104 A. 310; In re New Jersey Refrigerating Co., 
95 N. J. Eq. 215, 122 A. 832. This inherent jurisdiction is of ancient origin and 
was exercised in England as early as the reign of Edward VI in the sixteenth 
century. 23 R. C. L. title Receivers, § 32; 23 Am. & Eng. Ency. of Law, p. 1002, 
and notes. Of that jurisdiction the Legislature cannot deprive this court. Har- 
ris v. Vanderveer’s Executor, 21 N. J. Eq. 424; Flanigan v. Guggenheim Smelt- 
ing Co., 63 N. J. Law, 647, 44 A. 762; West Jersey & Seashore Railroad Co. v. 
Atlantic City & Suburban Traction Co., 65 N. J. Eq. 613, 56 A. 890. This power 
does not and never did depend upon statute nor upon the character of the par- 
ties, whether individuals or corporations, nor upon the nature of the property. 
23 Am. & Eng. Ency. of Law, p. 1004. But there is a plain distinction between 
the appointment of a custodial receiver of a corporation pursuant to the court’s 
general equity powers, and the appointment of a statutory receiver. The appoint- 
ment of a custodial receiver is a pendente lite appointment, does not vest title 
to the corporate assets in the receiver, and does not require dissolution of the 
corporation. On the other hand, such title vests in a statutory receiver, and the 
dissolution of the corporation by decree of the court usually, but not always, 
follows. Custodial receivers were appointed in Sternberg v. Vineland Trust Co., 
107 N. J. Eq. 255, 152 A. 370, but the appointment was later vacated. The com- 
missioner, under the provisions of chapter 244, is a “statutory liquidator,” and is, 
in effect, a custodial receiver except that he is a receiver by statute rather than 
by appointment of this court. See Roseville Trust Co. v. Barney, supra. This 
court also has inherent jurisdiction over all trusts. Trustees of Sea Isle City 
Realty Co. v. First National Bank of Ocean City, 87 N. J. Eq. 84, 99 A. 929; 1 
Pomeroy’s Equity Jurisprudence, § 151. 


[16] A trust is involved here. The commissioner is undoubtedly a trustee. 
His trust has been likened to a testamentary trust. At the oral argument on 
the return of the order to show cause, I expressed some doubt as to the right 
or power of this court to take over the administration of this trust except by 
the appointment of its own trustee through whom it might act. But whether 
or not this court, under the act, may instruct this trustee respecting his activi- 
ties, and, if so, to what extent, need present no obstacle. The inherent juris- 
diction of this court over trusts extends to the appointment of trustees where 
necessary. 
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[17] The commissioner asks that this court “take over the administration 
of said trust.” How that can be done unless the commissioner surrenders his 
administration under the statute is difficult to perceive. There cannot be two 
administrations at the same time—one by a “statutory liquidator” and the other 
by the Chancellor. Choice must be had between the two. If it be considered 
that the filing of the petition by the commissioner is in effect a surrender of 
his trust, which is his undoubted privilege (Green v. Blackwell, 31 N. J. Eq. 37), 
and that the trust has, therefore, become vacant, still no obstacle is presented, 
as “it is a rule which admits of no exception that equity never allows a trust to 
fail for want of a trustee.” 26 R. C. L. 1273, Title Trusts, § 123. See, also, 3 
Pomeroy’s Equity Jurisprudence, vol. 3, §§ 988, 1007, 1026. 

The commissioner alleges, in his petition that the act under which he has 
taken possession is defective, in that it has not conferred upon him complete 
authority to meet all contingencies of his administration that have arisen and 
will, in the future, arise. It is plain from the preceding recital of the matters 
which are referable to this court under the act that it confers scant authority 
on the Court of Chancery for the administration of such a trust as this. It 
would appear, therefore, that the act does not confer complete authority for 
such administration upon either the commissioner or this court. In view of 
the commissioner’s request that this court assume the administration of the 
trust and his alleged inability to do so under the act, the only logical way out, 
it seems to me, is to consider the trust relinquished and to appoint a new trustee 
under the court’s general equity powers. This would be the appropriate course 
in a testamentary trust where the trustee refused or was unable to act. The ob- 
vious intention of the Legislature being that the commissioner should actually 
wind up the affairs of an insolvent insurance company, practical effect should 
and may be given to this intention by appointing the commissioner himself as 
such trustee or by appointing the commissioner as one or two or more such 
trustees. I think it is fairly inferable from the specific reference to the General 
Corporation Act in subsection B of the act here involved that if and when this 
court assumes jurisdiction of the administration of a trust arising under the 
provisions of chapter 244, P. L. 1931, the practice should conform as nearly as 
practicable to that provided for under the General Corporation Act in cases of 
insolvent corporations, and subject, of course, to such general equitable prin- 
ciples as under the circumstances may be applicable. 

The measure of the relief to be granted to the petitioner on the present 
petition may now be considered. 

In view of the assumption of the administration of the trust by this court 
the first two questions asked in paragraph 13 of the petition need not be an- 
swered. The contingencies there referred to will not arise. Nor will the re- 
maining questions propounded in said paragraph be answered by the court at 
this time. For the advice thereby sought the commissioner is referred to the 
Attorney General or such other counsel as he may have. Under the 1930 act 
the compounding. of debts, and also the sale of assets, could be effected by the 
commissioner only upon an order of this court. That was the course pursued 
in Sternberg v. Vineland Trust Co., supra. The Legislature evidently thought 
this procedure unnecessary and by the 1931 amendment conferred upon the 
commissioner complete authority to compound debts and sell and convey assets 
in the name of the company, without authortiy from this court; such authority 
being required only for disposal of the proceeds of such assets. But notwith- 
standing this provision, if this court assumes jurisdiction of the trust here in- 
volved, the orders and plans referred to in paragraph 13 of the petition should 
be passed upon by the court only when submitted according to the usual prac- 
tice pursued here by trustees and receivers. 

An order limiting creditors will be advised. This court undoubtedly has the 
right to issue such an order under its general equity powers. Filene’s Sons Co. 
v. Weed. 245 U.S. 597, 602, 38 S. Ct. 211, 62 L. Ed. 497—504; Pennsylvania Steel 
Co. v. New York City Railroad Co., 198 F. 721, 741, 117 C. C. A. 503, 523: Evans 
v. Illinois Surety Co., 298 Ill. 101, 131 N. E. 262, 266, 267. “Equality is equity.” 

[18] With respect to the request of the commissioner for the approval of 
compensation fixed for his various employees and assistants and for the approval 
of expenditures already made, it should be noted that there is no account filed 
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with the petition and no information whatever from which the court might de- 
termine the reasonableness or necessity of the employment of such assistants, 
or the reasonableness and propriety of the compensation which has been fixed 
by the commissioner. In Tuttle v. State Mutual Life Insurance Co., 127 A. 688, 
690, 3 N. J. Misc. R. 281, at page 284, Vice Chancellor Buchanan said: “Expen- 
diture along the lines mentioned was undoubtedly required, but it is the duty of 
the court to the creditors to satisfy itself that such expenditures, so far as they 
are to be charged against the funds which would otherwise go to the creditors, 
have not exceeded the needs or reasonable proprieties of the case, as to amount 
and duration of continuance.” This language well applies to the situation here. 
There is nothing before the court upon which it can base its judgment, but as 
the act seems to contemplate the fixing and approval of compensation before 
the administration has been completed and not after, and inasmuch as the com- 
missioner has now requested it, a reference to a master will be made to inquire 
into the necessity for the appointment of the named employees and assistants 
and report as to such necessity and the reasonableness of the compensation al- 
ready fixed and also as to the probable duration of their necessary employment. 

The prayer for injunction is denied. 

There is no inherent power in this court to enjoin the company from the 
exercise of its franchises or to enjoin the prosecution of suits against the com- 
pany. The rights of creditors, so far as reducing their claims to judgment is 
concerned, are not affected by the possession of the commissioner (Roseville 
Trust Co. v. Barney, supra); except that the act automatically stays judgments, 
executions, levies, etc., and the assumption of the administration of the trust 
by this court does not alter this situation. The Court of Chancery cannot decree 
dissolution except by authority of the Legislature, and that power has not been 
conferred with respect to corporations of the character of the defendant. 

Addendum. 

Since the foregoing opinion was written, my attention has been called to 
the opinion of Vice Chancellor Buchanan in Smith, Commissioner, v. Monmouth 
Title & Mortgage Guarantee Co. (N. J. Ch.) 159 A. 509, which has just been 
filed, in which he holds that the Court of Chancery has no authority under the 
provisions of the General Corporation Act to appoint a receiver of a corporation 
organized under the General Insurance Act, or to enjoin it in exercise of its 
franchises. E 


BOOREAM et al. v. WASHINGTON CASUALTY INS. CO. 
Court of Chancery of New Jersey. March 7, 1932. 
159 Atlantic Reporter 519. 
1. INSURANCE. 

Statute relating to insolvent insurance corporations and providing for liquida- 
tion held not unconstitutional as violating due process (Comp. St. Supp. § 99—56; 
Const. U. S. Amend. 14). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

2. INSURANCE. 

Statute relating to insolvent insurance corporations and providing for liquida- 
tion held not unconstitutional as conferring judicial powers upon commissioner of 
banking and insurance (Comp. St. Supp. § 99—56; Const. N. J. art. 3). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

3. INSURANCE. 

Court of Chancery has no inherent jurisdiction to appoint receivers of insol- 
vent corporations and to wind up their affairs. 

(For other cases, see Insurance, Dec. Dig. § 50.) 

4. INSURANCE. 

Statutory requirements for injunction against, and appointment of receiver 
for, insolvent insurance corporation are jurisdictional (Comp. St. Supp. § 99—56, 
subsec. B). 

(For other cases, see Insurance, Dec. Dig. § 50.) 
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5. INSURANCE. 


Authority vested by General Corporation Act in Court of Chancery to enjoin, 
and appoint receivers for, insolvent corporations and to wind up their affairs, held 
not to extend to corporations organized under General Insurance Act (Comp. St. 
Supp. 1924, 1931, § 47—65; Comp. St. Supp. § 99—56). 

(For other cases, see Insurance, Dec. Dig. § 50.) 


Syllabus by the Court. 

1. Chapter 244, P. L. 1931, p. 599 (Comp. St. Supp. § 99—56), is constitutional. 
It does not violate the due process provision of amendment 14 of the United States 
Constitution, nor is it violative of article 3 of the Constitution of New Jersey. 

2. The Court of Chancery has no inherent jurisdiction to appoint receivers of 
insolvent corporations and to wind up their affairs. Such jurisdiction as it has in 
that behalf is purely statutory. 

3. The statutory authority to enjoin and appoint receivers of insolvent cor- 
porations and to wind up their affairs conferred upon this court by the General 
Corporation Act does not extend to corporations organized under the General In- 
surance Act. 

4. The only authority this court has for the appointment of an insolvency re- 
ceiver of a corporation organized under the General Insurance Act is that contain- 
ed in subsection B of section 56 of that act as amended by chapter 244, P. L. 1931 
(Comp. St. Supp. § 99—56, subsec. B). The requirements of that subsection are 
jurisdictional. 

Proceedings by Arthur J. Booream and others against the Washington Cas- 
ualty Insurance Company. 

Decision in accordance with opinion. 

See, also, In re Washington Casualty Ins. Co., 109 N. J. Eq. 483, 158 A. 331. 

Morris H. & Charles E. Cohn, of Newark, for complainants. 

Berry, Vice Chancellor. 

{1, 2] The complainants have applied for an order to show cause why the de- 
fendant company should not be adjudged insolvent and a receiver appointed to 
wind up its affairs pursuant to the provisions of the General Corporation Act (2 
Comp. St. 1910, p. 1595 et seq., § 1 et seq., and Comp. St. Supp. § 47—1 et seq.). 
The defendant company was organized in December, 1927, under the general act 
concerning insurance companies (P. L. 1902, p. 407, 2 Comp. St. p. 2838), and the 
acts amendatory thereof and supplemental thereto (Comp. St. Supp. § 99—1 et 
seq.). Among the allegations contained in the bill is one to the effect that in De- 
cember, 1931, the commissioner of banking and insurance caused an examination 
of the books, records, and affairs of the defendant company to be made, deter- 
mined that the defendant company had become insolvent, and thereupon took pos- 
session of all the assets of the said company. The complainants are stockholders 
and creditors of the defendant company. Other allegations of fact contained in 
the bill are similar to those contained in the petition of the commissioner of bank- 
ing and insurance in the matter entitled “Between Frank H. Smith, Commissioner 
of Banking and insurance, Petitioner, and Washington Casualty Insurance Com- 
pany, et al., Defendants,” filed in this court January 29, 1932, 159 A. 510, and in 
which matter I have just filed an opinion. The prayers of the bill of complaint, 
in so far as they need be considered at this time, are for the usual injunction 
against the defendant restraining it from the exercise of its privileges and fran- 
chises and the appointment of a receiver to take charge of the assets and wind up 
the affairs of the defendant,company. The object of the bill is to relieve the com- 
missioner of banking and insurance of his administration of the company’s affairs 
under the provisions of chapter 244, P. L. 1931 (Comp. St. Supp. § 99—56) and to 
compel him to surrender and deliver possession of the assets of said company to 
a receiver or trustee appointed by this court. The theory of the bill is that this 
court has exclusive jurisdiction of the affairs of insolvent corporations and that 
the assumption of the possession of the defendant’s assets and the administration 
of its affairs by the commissioner of banking and insurance is illegal because the 
act under which he is operating is unconstitutional. Both these questions have 
been disposed of adversely to the complainant’s contention in my opinion in 
Smith, Commissioner, v. Washington Casualty Insurance Company, supra. 

[3-5] The only other question which need now be decided is: Has this court 
any jurisdiction under the General Corporation Act to appoint a receiver for the 
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defendant company and to wind up its affairs? The question must be answered 
in the negative. It was raised in my opinion in Smith, Commissioner, v. Washing- 
ton Casualty Insurance Co., supra, but not answered, because an answer was un- 
necessary to a decision in that cause. Much of what I there said, however, is ap- 
plicable here but need not be repeated. Chapter 244, P. L. 1931 (Comp. St. Supp. 
§ 99—56), provides in detail for the appointment of receivers of insolvent insur- 
ance companies and enjoining them from the exercise of their franchises. These 
provisions are clearly inconsistent with these of section 65 of the General Corpo- 
ration Act (Comp. St. Supp. 1924, 1931, § 47—65). Vice Chancellor Buchanan has 
recently reached the same conclusion in Smith, Commissioner, vy. Monmouth Title 
& Mortgage Guaranty Co. (N. J. Ch.) 159 A. 509. Only under the circumstances 
mentioned in subsection B of section 56 of the General Insurance Act as amended 
by chapter 244, P. L. 1931 (Comp. St. Supp. § 99—56), can this court entertain 
a bill to enjoin and appoint a receiver of an insolvent insurance company. The 
requirement is that the commissioner shall have refused, after demand, to take 
possession. 

The requirements of that subsection are jurisdictional. Not only do they not 
appear here, but the contrary is alleged in the bill. The commissioner has not re- 
fused such demand and is in actual possession. The application for an order to 
show cause is denied. 


MESSICK v. JOHNSON. No. 20529. 
Supreme Court of Oklahoma. Nov. 24, 1931. 
Rehearing Denied Jan. 12, 1932. 
Application to File Second Petition for Rehearing Denied Feb. 16, 1932. 
8 Pacific Reporter (2d) 28. 
INSURANCE. 

Actuary employed by insured to audit and appraise insurance policies and ad- 
vise insured held not “insurance agent” or “broker” within insurance laws (Comp. 
St. 1921, §§ 6665, 6692). 

(For other cases, see Insurance, Dec. Dig. § 12.) 

Syllabus by the Court. 

Where a person holds insurance policies and employs an insurance actuary to 
audit the value and appraise said insurance policies and advise the holder thereof 
relative to the value of said policies, said actuary does not come within the terms 
of insurance agent or broker as defined in section 6665, C. O. S. 1921. 

Appeal from District Court, Carter County; Asa E. Walden, Judge. 

Action by R. M. Messick against Roy M. Johnson. Judgment for the defend- 
ant, and the plaintiff appeals. 

Reversed, and cause remanded, with directions. 

Application to file second petition for rehearing denied; Andrews, J., dissents. 

Sigler & Jackson, of Ardmore, for plaintiff in error. 

McComb & McComb and Stephen Treadwell, all of Oklahoma City, and Geo. 
N. Otey, of Ardmore, for defendant in error. 

Lester, C. J. 

The parties will be referred to as they appeared in the court below. 

This is an appeal from the district court of Carter county, Okl. The plaintiff 
was engaged in the business of an insurance actuary, working for private individ- 
uals calculating the value of insurance policies and giving advice to persons as to 
the proper method of adjusting their insurance. 

The plaintiff employed the defendant to audit or value certain insurance pol- 
icies held by the defendant under and by virtue of a certain written agreement 
dated November 17, 1926. There was a supplement agreement to this contract, 
both of which are as follows: 


“TI, Roy M. Johnson, of Ardmore, Oklahoma, hereby retain Robert M. Mes- 
sick, of Kansas City, Mo., to make an audit, valuation and abstract of all life in- 
surance policy contracts I have or am otherwise interested in, and to counsel and 
advise me for one year from date hereof to reducing the cost ‘of my life insurance 
estate without diminishing the amount or duration of the adjusted aggregate net 
estate involved in the audit. As compensation therefor, I agree to pay an amount 
equal to one and one-fourth (1%) of a future annual saving or reduction in net 
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cost as shown, and certified by the said abstract; one-half of the compensation to 
be paid upon the completion and verification of the abstract with the agreed set- 
tlement of the company, and the other half on or before one year from date here- 
of, with interest at 6% per annum. 

“Each policy involved is to form a material part of the audit and abstract, 
and the insurance company is accepted and held liable only as evidenced by its 
contract obligation. The audit and valuation to be computed at five per cent. 
(5%) interest, the policy contract provisions to the contrary notwithstanding. No 
charge to be made for the service on any policy where the insurance appears to be 
without excess cost computed as herein provided at any attained age of the in- 
sured. The abstract, and advised adjustment procedures are to conform to pres- 
ent day developments in life insurance practices without requiring court action. 

“Date of birth July 11, 1881. This valuation and audit to be computed at 
age 45 upon present existing conditions for a standard insurance risk. 

“IT pay herewith $100.00 as a retainer, and for credit hereon which amount 
is to be promptly returned subject to the above provisions. 

“Accepted. Roy M. Johnson, Insured. 

“R. M. Messick, Actuary and Counselor. 

“Abstract delivered Dec. 23, 1926. Anl. Saving $4,429.54. Fee $5,536.92. Paid 
$900.00 1-10 Bal. Due Nov. 17, 1928, $4,809.13, including 6% interest.” 

Supplemental contract being as follows: 

“Whereas, an agreement has been entered into this day between yourself 
and myself covering the auditing and making abstract of recommendations on 
my various insurance policies with a view of making a substantial savings to me 
in annual premiums: ; 

“It is understood that in the event I do not carry out the recommendations 
made by you in regards to the savings on my annual premium payments, I 
hereby agree to pay you $900.00 additional upon the completion of this abstract, 
making a total of $1,000.00, in order that you may be reimbursed for the time, 
work and expense required in making a detailed audit and recommendations 
contemplated. 

“This contract is to cover all insurance at present in force on my life. 

“It is further understood that in the event I shall elect at some time in the 
future to put into effect the savings recommended by you, that you are to have 
the fee as set out in the contract of even date herewith, less the $1,000.00 hereto- 
fore paid.” . 

The defendant in this case paid the $100 retainer fee and balance of $900 
to the plaintiff, but refused to pay the balance under the terms of the contract, 
and upon failure of the defendant to pay according to the terms of .the con- 
tract this action was commenced in the district court by plaintiff. 

The plaintiff pleaded the contract; that the defendant profited by said rea- 
son of the plaintiff's labor in the sum of $25,270; the refusal on the part of the 
defendant to pay the amount which the plaintiff claimed was earned in the sum 
of $4,536.92, with interest from the 17th day of November, 1926. To this peti- 
tion the defendant filed an answer denying generally the allegations; admitted 
the execution of the contract; and by special plea pleaded that the contract made 
and attempted to be enforced was in violation of the insurance laws of this state. 

The defendant further pleaded the failure on the part of the plaintiff to 
perform the contract, in that the amount of the premiums had not been reduced, 
and that the plaintiff by changing his insurance had lost benefits which he did 
not receive in taking out the new insurance. To this a reply was filed. Issues 
being joined, the case was tried to the court without the intervention of a jury. 

To the offer of testimony by the plaintiff there was objection to the intro- 
duction of any testimony on the ground that the contract was in violation of the 
state insurance laws, and defendant continued to object to plaintiff’s evidence 
on the ground that the contract was illegal and void, and at the close of .the 
plaintiff's testimony the defendant demurred on the ground that plaintiff had 
failed to state or prove a cause of action and the contract was in violation of 
the insurance laws, which demurrer was by the court sustained, and to this action 
of the court the plaintiff presents this cause here by petition in error and case 
made attached. 


The plaintiff assigns: “That the court erred in overruling motion for new trial. 
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Judgment is contrary to law and evidence. The court erred in sustaining the 
demurrer of the defendant to the plaintiff’s testimony.” 

It was contended by the defendant in the court below that this contract 
herein sued on was in violation of the state insurance laws in that the defend- 
ant was an insurance broker and same contention as made there is presented 
here. 

Section 6665, C. O. S. 1921, is as follows: “A contract of insurance is an agree- 
ment by which one party, for a consideration, promises to pay money or its 
equivalent or to do an act valuable to the assured upon the destruction, loss or 
injury of something in which the other party has an interest, and it shall be 
unlawful for a company to make a contract of insurance upon or relative to any 
property or interests or lives in this State, or with any resident thereof, or for 
any person as insurance agent or insurance broker to make, negotiate, solicit 
or in any manner aid in the transaction of such insurance, except as authorized 
by the laws of this State, and if the insurance commissioner shall notify any 
company of his disapproval of any form of policy, it shall be unlawful for such 
company to issue any policy in the form so disapproved. All contracts of insur- 
anoe on property, lives or interests of this State shall be deemed to be made 
therein.” 

We must take the above section in its entirety, and it clearly shows that it 
relates to contracting of insurance, and not the reckoning of the value of insur- 
ance already held by an insured. The record does not show that the plaintiff 
held himself out as a broker or an agent of an insurance company. 

The defendant insists that the use of the phrase contained in section 6665, 
supra, “or insurance broker,” would include this plaintiff. The plaintiff was not 
soliciting insurance. He was not an insurance agent nor was he engaged as a 
broker in the handling of insurance contracts. The word “broker” is defined by 
3ouvier’s Law Dictionary: “Brokers. Those who are engaged for others in the 
negotiation of contracts relative to property with the custody of which they 


have no concern.” Further: “Insurance Brokers procure insurance, and nego- 
tiate between insurer and insured.” 


He did not solicit insurance or transmit for himself or any other person an 
application for insurance policy or assume to act in the negotiation of such in- 
surance’as would be deemed an insurance agent within the intent and meaning 
of section 6692, C. O. S. 1921, which provided: “Any person who for compensa- 
tion solicits insurance on behalf of any insurance company, or transmits for a 
person other than himself an application for a policy of insurance to or from 
such company, or offers or assumes to act in the negotiating of such insurance, 
shall be an insurance agent within the intent of this article, and shall thereby 
become liable to all the duties, requirements, liabilities and penalties to which 
an agent of such company is subject.” 

From the foregoing sections of our statutes we reach the conclusion that 
the defendant was not a broker of insurance nor an insurance agent, and that, 
therefore, the contract herein sued upon was not in violation of the state insur- 
ance laws. : 

In the case of McKinney et al. v. City of Alton, 41 Ill. App. 508, the Supreme 
Court of that state had before it a case where the city of Alton attempted by its 
charter and ordinances enacted in pursuance’ thereto to fix a license fee upon 
insurance agents and used the word or term “insurance broker.” The court 
was called upon there to draw the distinction between insurance broker and 
insurance agent. 

Quoting from the body of the opinion, the court said: 

“Then again as to ‘insurance brokers’ particularly, it is said: ‘Insurance 
brokers procure insurance and negotiate between the insurers and insured.’ * * * 

“*An insurance broker is agent for the insured and also for the underwriter. 
He is agent for the insured first in effecting the policy and in everything that 
has to be done in consequence of it; then he is agent for the underwriter as to 
the premium, but for nothing else.’ * * * ‘But the broker is not so far the agent 
of the company that he may give the insured credit and bind the company in 
the meantime or make a binding contract of renewal, or waive conditions as to 
prepayment of premium.’ ” 


It is to be noted that section 6665, supra, defines contracts of insurance and 
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state control, and section 6692, supra, defines an agent as any person who for 
compensation solicits insurance on behalf of any insurance company, etc. 

In the reading of these two sections of the statutes together we are con- 
vinced that the contract herein sued on was not in violation of the state insur- 
ance law in light of the record before this court. 

It is insisted that the evidence on the part of the plaintiff was insufficient 
to make a prima facie case against the defendant. We have carefully read the 
record and find that there was sufficient amount of evidence introduced by the 
plaintiff to constitute a prima facie right of recovery against the defendant and 
was immune against a general demurrer thereto. 

The cause is reversed and remanded, with directions to the trial court to 
proceed in the cause not inconsistent with the views herein expressed. 

Riley, Cullison, Andrews, McNeill, and Kornegay, JJ., concur. 

Clark, V. C. J., and Hefner and Swindall, JJ., absent. 


AMERICAN EMPLOYERS’ INS. CO. v. PETER GENGLER CO. No. 9587. 
Court of Civil Appeals of Texas. Galveston. Oct. 29, 1931. 
43 Southwestern Reporter 964. 
INSURANCE. 


Policy insuring against breakdown of engines held not to cover rent and cost 
of installing substitute engine. 
The policy provided that insurer’s obligation was to pay assured for 
loss or damage covered by policy, caused directly and solely by breakdown 
to property of assured, but that policy should not cover any loss or dam- 
age caused by stoppage of plant, works, or operations, or other indirect 
result of breakdown. 


(For other cases, see Insurance, Dec. Dig. § 495[1].) 


Appeal from Galveston County Court; E. B. Holman, Judge. 

Suit by the Peter Gengler Company against the American Employers’ In- 
surance Company. From judgment for plaintiff, defendant appeals. 

Affirmed in part, and reversed and rendered in part. 

Ressel & Ressel, of Galveston, for appellant. 

McDonald & Wayman and H. E. Kleinecke, Jr., all of Galveston, for appellee. 

PLEASANTS, C. J. 

This is a suit by appellee to recover upon an insurance policy issued to it by 
appellant. 

The policy sued on insured appellee against “the breakdown of any engine or 
engines located on appellee’s place of business in the City of Galveston and des- 
cribed in the declaration attached to and made a part of the policy.” ‘The obliga- 
tions of the insurer are thus stated in the policy: 

“(a) To pav the Assured for loss or damage covered by this policy, caused di- 
rectly and solely by such breakdown to property of the Assured, subject to the 
limits expressed in Item 5 of the Declarations. ‘ 

“(b) To settle or to defend in the manner hereinafter set forth against claims 
covered by this Policy and resulting from the liability imposed upon the assured 
by law for damages so caused on aecount of (1) accidental injury, including des- 
truction of the property of others, and/or (2) bodily injuries, including death 
at any time resulting therefrom, accidentally sustained by any person or persons.” 

The item of the declaration referred to is as follows: “Item 5. The Corpora- 
tion’s total liability on account of any one accjdent shall be Twenty — 
Dollars ($20,000.00) subject, however, to a limit of liability as respects bodily in- 
juries of Ten Thousand Dollars ($10,000.00) for each Person receiving bodily wt 
juries; and, in addition, the sums provided to be paid in Agreement I, sub-section 
(d) of this Policy.” 

Subsection (d) of agreement I of the policy reads as follows: “(d) To pay 
all expense incurred by the Corporation for investigation, negotiation and defense 
of any such claims or proceedings; the expense incurred by the Assured for such 
immediate medical or surgical relief as shall be imperative at the time any such 
bodily injuries are sustained; all premiums on attachment and/or appeal bonds 
required in any such proceedings; all costs taxed against the Assured in any such 
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proceedings; and all interest accruing before or after entry of judgment and up 
to the date of payment by the Corporation of its shtre of any judgment.” 

Agreement V of the policy expressly provides that the policy shall not cover 
“any loss or damage caused by the stoppage of the plant, works or operations, or 
other indirect result of breakdown.” ‘The policy further provides: “In no case of 
injury to property of the Assured shall claim be made for more than the actual 
and immediate damage to such property as insured against estimated according to 
the true cash value of the property at the time of such breakdown, proper deduc- 
tion for previous depreciation having been made.” 

One of the engines covered by this policy broke down, and pending its repair 
the appellee rented and installed a substitute engine in the operation of its busi- 
ness. This suit is for recovery of damages caused by the breakdown of the en- 
gine in the sum of $352.49. The undisputed evidence shows that $73.93 of the 
amount sued for was for rent paid by appellee for the substitute engine, and for 
cost of its installation. The remainder of the amount sued for was the cost of 
repairing the broken engine. Each of these sums is agreed to be reasonable, and 
appellant admitted in the court below its liability for the cost of repair of the 
broken engine, but denied any liability for the rent or cost of installing the sub- 
stitute engine. 

The trial in the court below without a jury resulted in a judgment in favor 
of the plaintiff for the full amount claimed in its petition. 

We agree with the appellant that there is no evidence to support the finding 
and judgment of the court in favor of appellee for the $73.93 rent and cost of in- 
stalling the substitute engine. It seems clear to us that appellant by the provision 
of its contract of insurance before set out assumed no obligation to pay this 
amount, but expressly excluded damage of this kind from the obligation of its 
contract. 

This conclusion requires that the judgment in favor of appellee for the $73.93, 
rent and cost of installing the substitute engine, be reversed, and judgment here 
rendered in favor of appellant denying appellee recovery of that amount, and that 
the judgment for the remainder of the sum claimed in appellee’s petition be af- 
firmed, and it has been so ordered. 


Reversed and rendered in part. Affirmed in part. 
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4—Statute relating to insolvent insurance corporations and ‘providing for liquidation held 
not unconstitutional as depriving creditors and stockholders of property without due 
process of law. Smith, Commissioner of Banking, etc., v. Washington Casualty Ins. 
Ce, et al. CH. J . 

4—Statute providing that policy and application shall contain entire contract did not apply 
to previously issued group policy. Mattern v. Gas Companies’ Employees’ Mutual 
Aid Society of New York et al. (N. Y.) 

4—Repeal of statutory exception making portion of insurance moneys primarily liable for 
husband’s debts does not prejudice rights of creditors in policies previously due or paid. 
United States Mortgage & Trust Co. v. Ruggles et al. (N. Y.) . 

4—Statutes requiring arbitration clause for settlement of losses in an fire insurance policies 
as condition precedent for doing business within state held not denial of either due 
process or equal protection of the laws. Hardware Dealers’ Mut. Fire Ins. Co. of 
Wisconsin v. Glidden Co. et al. (U. S.) ; 314 

4—Remedial statute requiring insertion of provisions in liability policy, extending insurance 
coverage, should be liberally construed to advance remedy intended to be afforded. 
Drewek v. Milwaukee Automobile Ins. Co. (Wis.) 1140 

§$ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10—Provisions of New Hampshire standard form of fire policy prescribed by insurance 
commissioner have all force of legislative enactment. Fidelity Phenix Fire Ins. 
et al. v. Brennan et al. (N. H.) 

§ 11. CONDUCT OF BUSINESS. 

11—Life insurance company held justified in filing bill of interpleader to determine, as 
between executrix and instred’s assignee right to proceeds of policy, Texas Life Ins. 
Co. v. Valley View Nat. Bank et al. (Tex.) 7 ‘ reer ; 960 

§ 12. REGULATION OF AGENTS AND BROKERS. 

12—Actuary employed by insured to audit and appraise insurance policies and advise 
insured held not “insurance agent” or “broker” within insurance laws. Messick v. 
Johnson. (Okla.) ; , sas ‘ ets as 

§ 12%. RECIPROCAL OR INTER-INSURER ASSOCIATION. 

12'%4—Statute exempting reciprocal or interinsurance contracts from state insurance laws, 
unless specifically mentioned, refers to contracts between companies themselves, and 
not to policies issued for individuals’ protection. Whitlock v. United States Inter- 
Insurance Ass’n. (Ore.) ; bea p Wie eiere octane ..1124 

§ 13. LLOYDS ASSOCIATIONS 

13—Where purpose of action is not to wind up affairs of insurance association, proceeding 
may be maintained by underwriter or creditor. It is not to be presumed that Legisla- 
ture, contrary to general policy, intended to subject insurance business under Lloyds 
plan to receivership and winding up proceedings, at suit of creditor or dissatisfied under- 
writer. State v. Robinson et al. (Tex.) 

§ 14. BOARDS OF UNDERWRITERS. 

14—Association of fire underwriters may, within legal limitations, prescribe terms and 
conditions on which applicant may become member. Insurance agent, by joining 
association of fire underwriters, accepted by-laws and amendments thereto, which became 
contract between agent and association. Insurance agent’s membership in association of 
fire underwriters was privilege, not right. Regulation of and making commissions 
uniform among members by association of fire underwriters held not contrary to law 
or public policy. By-laws of association of fire underwriters regulating commissions 
of members held not ultra vires. Insurance agent, member of association of fire under- 
writers, held required to give up membership or conform to by-laws limiting commissions. 
Insurance agency contract executed before adoption by association of underwriters 
of by-laws limiting agent’s commissions held not violation of such by-laws. By-laws 
of association of underwriters limiting commissions of insurance agents who 
were members held not to violate any vested rights or privileges of member agent. 
Association of fire underwriters had right and authority to enact and enforce by-laws 
eos mer agency. Buffalo Ass’n. of Fire Underwriters v. Noxsel Dimick 

So th. Yo 

14—By-laws of fire underwriters’ Association cannot extend association’s purposes beyond 
those laid down in statute creating it. Enforcement of uniform commission rates among 
fire underwriters’ association members held not within statutory charter purposes of 
association. Under statute taking from fire underwriters’ associations power to deal 
with premium rates under certain circumstances subsidiary power establish and maintain 
uniform commissions to brokers likewise was terminated. Buffalo Ass’n. of Fire 
Underwriters v. Noxsel-Dimick Co. (N. Y.) 
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§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 16. —— WHAT CONSTITUTES “DOING BUSINESS.” 

16—Arkansas corporation acquiring Oklahoma insurance contract from another insurer and 
collecting premiums by mail held not “doing business” in Oklahoma, so that service 
on secretary of state in action on policy conferred no jurisdiction on Oklahoma court. 
Cronin v. Unionaid Life Ins. Co. (Ark.) 

ae: RETALIATORY LEGISLATION. 

19—In subjecting insurance business under Lloyds plan to receivership, proceeding by state 
under statute is exclusive procedure. State v. Robinson et al. (Tex.) ... 

§ 20. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR AXES. 

20—State cannot exclude foreign insurance corporation from local business to accomplish 
what is forbidden to state. Refusal to permit foreign insurance company from transact- 
ing business in state because of issuance of nonassessable policies in other states held 
violative of company’s federal constitutional rights. Factory Mutual Liability Ins. 
Co. of America v. Behan. (N. Y.) 

20—State cannot exclude foreign insurance corporation from local business to accomplish 
what is forbidden to state. Refusal to permit foreign insurance company from transact- 
ing business in state because of issuance of nonassessable policies in other states held 


violative of company’s federal constitutional rights——Factory Mutual Liability Ins. Co. 
of America v. Behan. (N. Y.) 


$ 26. ACTIONS. 

26—lIllinois court’s decree appointing liquidator for Illinois insurance company did not ter- 
minate policy of Louisiana resident; Illinois court having no jurisdiction over insured’s 
person and insured having no notice of decree. Judgment against foreign insurance 
company and surety on qualification bond held valid, notwithstanding judgment did 
not affect insurer’s receiver. [Illinois insurer’s receiver was not necessary party to suit 
in Louisiana on contract made in Louisiana while insurer was doing business in state. 
Federico Macaroni Mfg. Co. v. Great Western Fire Ins. Co. et al. (La.) .. . 1006 

26—Insurance Commissioner may be appointed receiver of any insurance business company 
doing business in state, whether domestic or foreign. When appointed receiver for 
foreign insurance company, insurance commissioner may proceed forthwith to take over 
business of such company and to supersede previous receiver. Petition to have 
insurance commissioner appointed receiver of foreign insurance company superseding 
one previously appointed held sufficient. Court’s action in appointing receiver other than 
insurance commissioner for foreign insurance company was authorized so long as state 
authorities remained silent. As regards appointment of receiver for foreign insurance 
company, action by Attorney General, being statutory, superseded court order appointing 
receiver other than insurance commissioner. In proceeding to have insurance com- 
missioner appointed receiver of foreign insurance company, service on receiver previously 


appointed by court was sufficient. Commonwealth ex rel. Schnader, Att’y. Gen., v. 
Equitable Casualty & Surety Co. (Pa.) 1154 


Il. Insurance Companies. 
(A) STOCK COMPANIES. 


§ 32. INCORPORATION, ORGANIZATION, AND EXISTENCE. 

32—If identity of insurer was not lost, but merely changed name, beneficiary suing on 
life policy could assert claim she had against insurer issuing policy against defendant 
insurer. Cox vy. Bankers’ Guaranty Co. et al. (Tex.) 

§ 33. CAPITAL AND STOCK. 

33—After insolvency and appointment of receiver for life insurance company defrauded 
stockholders delaying over two years in ascertainment of rights held precluded from 
rescinding stock purchase contract. That mortgage executed in payment of stock in 
life insurance company was deposited under Alabama Laws as security for policyholders 
defeated stockholders’ right to rescind stock purchase contract for fraud. Julian v. 
Stewart et al. (U. S.) 

§ 41. INSOLVEN VCY oo DISPOSITION. 

§ 44. — SMEDIES AND PROCEEDINGS IN INSOLVENCY. 

44—Statute held not to have imposed on Court of Chancery duty of giving commissioner 
of banking and insurance advice upon any official matters. Although commissioner 
of banking and insurance is trustee of assets of insurance company of which he has 
taken possession, he is not entitled to advice of Court of Chancery where it has no 
jurisdiction over such trust. Until trusts of which commissioner of banking and 
insurance is trustee are established in Court of Chancery, advisory opinions by such 
court would be improper and without force. In re Washington Casualty Ins. Co. (N. J.) 
Jurisdiction of Chancery Court over insolvent insurance corporation where possession 
has been taken by commissioner of banking and insurance, defined. Act of commissioner 
of banking and insurance in taking possession of property and business of insolvent 
insurance corporation held not to divest corporation of title to property. Act of com- 
missioner, of banking and insurance in taking possession of property and business of 
insolvent insurance corporation held not to affect corporate existence. Rights of creditors 
of insolvent insurance corporation, with certain exceptions, are not affected by com- 
missioner of banking and insurance taking over possession of property and business of 
such corporation. Smith, Commissioner of Banking, etc. v. Washington Casualty Ins. 
Ca. ef ak (Es JD a ee wariande & ass 1449 

§ 50. - ASSETS AND RECEIVERS. 

50— Application to Chancery Court for injunction against, and appointment of receiver for, 
insolvent insurance corporation is authorized cnly where commissioner of banking and 
insurance has refused to take possession of assets, and upon demand of creditor or 
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stockholder. Commissioner of banking and insurance is without authority to apply for 
injunction against, and appointment of receiver for, insolvent insurance corporation. 
Compensation of assistants and employees of commissioner of banking and insurance, 
and expenses of administration of insolvent insurance corporation by commissioner, will 
not be approved by Chancery Court, except upon full disclosure of facts showing 
necessity therefor, and reasonableness thereof. Smith, Commissioner of Banking, etc. 
v. Washington Casualty Ins. Co. et al. (N. J.) .. 

50—Court of chancery has no inherent jurisdiction to appoint receivers of insolvent corpora- 
tions and to wind up their affairs. Statutory requirements for injunction against, and 
appointment of receiver for, insolvent insurance corporation are jurisdictional. Authority 
vested by General Corporation Act in Court of Chancery to enjoin, and appoint receivers 
for, insolvent corporations and to wind up their affairs, held not to extend to corpora- 
tions organized under General Insurance Act. Booream et al. v. Washington Casualty 
Ins. Co. (N. J.) 

50—Statute respecting closing of business of insolvent insurance company, should be 
liberally construed and applies to all insurance companies. Insurance commissioner 
may be appointed receiver of any insurance business company doing business in state, 
whether domestic or foreign. In statute respecting procedure for appointing insurance 
commissioner receiver, provision respecting county where “principal office” is located 
provides alternative method and does not require proceeding in such county. Pro- 
ceeding for appointing insurance commissioner receiver of insurance company may be 
begun by petition or other appropriate proeeeding. To entitle insurance commissioner 
to take over business of company, all jurisdictional facts should be averred unless 
previously adjudicated. Petition to have insurance commissioner supersede receiver 
previously appointed need not be preceded by independent proceeding naming com- 
missioner as receiver. Commonwealth ex rel. Schnader, Att’y., Gen., v. 
Casualty Surety Co. (Pa.) 

(B) MUTUAL COMPANIES. 


§ 60. INSOLVENCY AND DISSOLUTION. 
§ 71. —— ASSESSMENTS BY RECEIVERS. 
(1). Liability to assessment. 
71(1)—Former policyholder in mutual insurance company held not liable to assessment where 
more than year elapsed after termination of this policy and membership before company 
was placed in liquidation. Power of liquidator of insolvent mutual insurance company 
to levy assessment depends on existence of requisite facts. Former member of mutual 
insurance company, not assessable at time superintendent of insurance took possession 
thereof, does not become liable by mere process of liquidation. Validity of assessments 
on members of insolvent mutual insurance company is determinable in proceedings to 
confirm liquidator’s report and levy of assessments. Van Schaick v. Stiering. (N. Y.) 
(2). Levy of assessment and affect thereof. 
71(2)—Each policyholder in insolvent mutual insurance company should be given notice of 
assessment and of application to confirm assessment. Van Schaick v. Stiering. (N. Y.) 


III. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER 


§ 76. EVIDENCE AS TO AGENCY. 

76—Evidence warranted inference that adjustment corporation’s employees had apparent 
authority to settle claims for accident liability insurer, Spelling absence of 
actual authority. Marcus et al. v. St. Paul Mercury Indemnity Co. of St. Paul, 
Minn. (N. J.) 

§ 78. SCOPE AND EXTENT OF AGENCY. 

78—Statute held in fire insurance case to determine only fact of agency, leaving scope 


thereof, to be defined by applicable common-law principles. Sun Insurance Office v. 
Scott. (U. S.) ot 


82. ACCOUNTING BY AGENT. 
—Violation of statute or ordinance must be related directly to accident or negligent act 
causing accident to prevent recovery. Lo Galbo v. Columbian Casualty Co. (N. Y.) 1251 
§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 
(1). In general. 
83(1)—Agent extending credit to insured for premiums beyond time insurer allows agent 
to collect premium becomes originally liable to insurer, not merely as guarantor. Where 
agent personally extending credit to insured fails to remit insurer’s portion of premium 
and agency is terminated insurer has valid claim against both insured and agent. Where 
agent was in arrears in remitting insurer’s portion of premiums on termination of 
agency, insurer held entitled to expirations. Alliance Ins. Co. v. City Realty Co. 
(U. S.) 
$ 84. COMPENSATION OF AGENT. 
(1). In general. 
84(1)—Where agent personally extending credit to insured paid insurer’s portion of prem- 


iums from collections on subsequently issued — agent held not entitled to — 
amounts due for 


Realty Co. (U 
(4). Commissions on renewals. 
84(4)—Right of soliciting agent to recover commission on renewal premiums must be derived 
from contract of employment. Insurer’s willingness that soliciting agent work for 
another company did not imply waiver of conditions of contract of employment terminat- 
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ing right to renewal premiums if agent worked for another company. Provision of 
employment contract terminating right to renewal commission on agent’s working for 
another company within year after terminating contract held not void as imposing 
penalty. Masden v. Travelers Ins. Co. 

§ 86. EXTENT AND EXERCISE OF POW ERS “OF AGENTS. 

§ 92. EVIDENCE AS TO AUTHORITY. 

92—In action on accident policy, evidence held not to show agent had authority to make 
oral contract for accident insurance. Pralle v. Metropolitan Life Ins. Co. (lIIl.) 

§ 93. UNAUTHORIZED AND WRONGFUL ACT'S OF AGENT 

93—Where insurer enabled party soliciting and delivering automobile fire and_ liability 
policies and collecting premiums to have appearance of agent, insurer was liable for 
unearned premiums on canceled policies, notwithstanding it did not receive premiums. 
Zriny v. Hartford Fire Ins. Co. et al. (N. J.) 

93—Acts of authorized insurance agent, although irregular, are valid against insurer. 
v. Halperin (Commonwealth Cas. Co., Garnishee). (Pa.) 

§ 94. RATIFICATION. 

94—Agent’s unauthorized issuance of life insurance policies, on which parties’ minds did 
not meet, could not be ratified by insure company after insured’s death. Prudential 
Ins. Co. of America v. Snyder et al. a 

; 95. NOTICE TO AGENT 

95—Agent’s knowledge of relationship between landlord and tenant to whom fire policies were 
issued jointly was imputed to insurers. Mechanics Ins. Co. et al. v. Inter Southern 
Life Ins. Co. (Ark. 

(B) AGENCY FOR APPLICANT OR INSURED. 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. IN GENERAL. 

98—Broker employed to obtain insurance is agent of insured, not insurer. New Amsterdam 
Casualty Co. v. Beren. (N. Y.) 

98—Statute making insurance solicitor agent of insurer held not to preclude solicitor from 
ocine as agent of insured. Georgia Home Ins. Co. v. Choctaw Cotton Oil Co. et al. 
(Okla.) 

§ 113. NOTICE TO AGENT 

113—Knowledge of broker giving postdated check for insurance premiums, that it had not 
paid premium, held not binding on insured, as broker’s principal, where insurance agent 
gave receipted bill. New Amsterdam Casualty Co. v. Beren. (N. Y. 


IV.  Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 
114—Policy indemnifying persons injured by insured’s negligence in erating automobile 
owned by insured’s wife in ‘‘auto tours’, held not void for want of insurable interest. 
Davis et al v. California Indemnity Exchange. (Cal.) ivr 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(2). Persons having insurable interest in general. 
115(2)—Holder of mechanic’s lien has insurable interest. Clarke et al. v. Charles B. Hart- 
man Co. (Pa.) Sines , : ; .-1312 
(3). Warehousemen and other bailees. ; 
115(3)—Abstractor, whose contract called for replacing abstracts lost, has insurable interest 
and, as insured, could recover full amount under fire policy thereon. Connecticut 
Fire Ins. Co. of Hartford, Conn. v. Evans. (U. S.) 749 
(5). Mortgagor and mortgagee. 
115(5)—Mortgagee had insurable interest in mortgaged realty. National Fire Ins. Co. of 
Hartford v. Tennessee Land Co. (Ala.) ... - . 998 
115(5)—Original owner of property which mortgagee, having “foreclosed, ‘conveyed to third 
person, who agreed to reconvey to owner if owner paid mortgage loan, thereby acquired 
no interest in fire policy. Detroit Fire & Marine Ins. Co. v. Helms. (Ark.) s 
115(5)—Mortgagor ard mortgagee have insurable interest in mortgaged property. Jeffreys 
et al. v. Boston Ins. Co. et al. (N. C.) : 
115(5)—Mortgagee of automobile, independently of clause permitting insurance on mort- 
gagor’s neglect, is authorized to insure its interest as mortgagee. Commonwealth Ins. 
Co. v. Evans. (Tex.) ; 
§ 116. WHAT CONSTITU TES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 
116(1)—Annuitant had insurable interest in her own life. Hult v. Home Life Ins. Co.... 655 
116(1)—Except where there are ties of blood or marriage, that one have “insurable 
interest”? in another’s life, expectation of advantage from continuance of insured’s life 
must be founded in contract between insured and beneficiary. Slade v. Life & Casualty 
Ins. Co. of Tennessee. (N. C.) j ; Oe eaks bites . .1089 
§ 118. INSURANCE WITHOUT INTEREST. 
§ 119. ——- WAGERING POLICIES IN GENERAL. 
119—Accident policy issned on application of beneficiary not related by blood or marriage 
to insured held void as wagering contract, where beneficiary for two years took care 
of insured, 13 year old boy, who had left beneficiary and returned to his people six 
mentee before accidental death. Slade v. Life & Casualty Ins. Co. of Tennessee. 
n.. 42 g : Ze ide 89 
§ 123. EXTINGUISHMENT OF POLICY. ” 
123—Insurer’s liability to mortgagee under collision policy becoming fixed,. subsequent ex- 
tinction of mortgage debt, held not to relieve insurer of liability. Gattavara v. General 
Ins. Co. of America et al. (Wash.) 
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V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 
§ 124. NATURE OF CONTRACT. 


24—Insurer’s liability is determined by character of insurance contracts. For insurance 
contract to be on assessment plan, payments must in some degree depend on collection 
of assessments on persons holding similar contract. That accident policy made acceptance 
of premium optional, and, if premium were insufficient to meet association’s require 
ments, authorized association to call for difference, did not make it assessment company 
in issuing policy. Wollums v. Mutual Ben. Health & Accident Ass’n. (Mo.)........1350 
124—Term “life insurance company” as defined in statutes, includes any corporation 
writing life insurance, whether with or without capital stock, and on whatever plan. 
National Mut. Ben. Ass’n. v. Aaron. (Tex.) 5 969 
124—“‘Insurance policy” is contract between insurer and insured in which insured agrees to 
pay premium. Alliance Ins. Co. et al. v. City Realty Co. (U. ‘ 
§ 125. WHAT LAW GOVERNS. 
(2). Place of contract. 
125(2)—V alidity and interpretation of life policy executed in sister state is governed by 
that state’s law. Moseley v. Victory Life Ins. Co. (Mo.) 
25(2)—Policies issued in Ohio where insured resided, payable in other states, held Ohio 
contracts, though insured later moved to New York, where some policies were split up 
for convenience. Law of state where policies were delivered governs matters bearing 
on execution, interpretation, and validity. Subsequent payment of premiums elsewhere 
does not change rights of parties to have law of es of contract apply. United 
States Mortgage & Trust Co. 7. Ruggles et al. (N. 
125(2)—Insurance policy, applied for and delivered in Noxi> Carolina, wherein premium 
was paid, held governed by North Carolina laws. Fountain & Herrington Inc. 
Mutual Life Ins. Co. of New York. /— oe 
§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 
127—Insured’s failure to disclose knowledge acquired between time of application and 
delivery of policy, that she had cancer of cervic, would void policy, notwithstanding 
policy did not stipulate for insured’s good health. Forrester v. Southland Life Ins. 
Co. (Tex.) 
127—Insurer is not liable for loss occurring before attempted insurance, or where: property 
was not insured under terms of policy as — written. Hulen v. American 
Central Ins. Co. (Tex.) ; 
§ 128. EXECUTORY AGREEMENTS ‘TO INSURE. 
(1). In general. 
128(1)—Executory contract for insurance is unenforceable, unless containing all elements 
essential to contract of insurance. Where existing fire policy was canceled agreement 
with insurance agent, representing many companies, to write new policy on new location, 
held ineffective, where insured failed to specify company and agent, before loss, never 
designated particular company. Parol contract with agent representing many insurance 
companies is ineffective, unless particular company was specified by insured, or unless 
agent, before loss, designated particular company. Springfield Fire & Marine Ins. Co. 
v. Hubbs Johnson Motor Co. (Tex.) 
§ 129. POWERS OF AGENTS IN RESPECT. OF CONTRACTS IN GENERAL. 
129—Agency authorized by insured to maintain specific amount of insurance could accept 
immediate cancellation of policies and issue new policies immediately effective. Rose 
Inn Corporation v. National Union Fire Ins. Co. et al. 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). In general. 
130(1)—Application for insurance is not contract, but at most proposal to contract on 
certain terms, which insurance company may accept or reject. Where insurer submits 
amendment to application, there can be no contract unless insured accepts amendment. 
Prudential Ins. Co. of America v. Snyder et al. (N. Y. 
130(1)—Principle that minds of parties must meet applies to insurance. Where party applies 
for insurance and there is acceptance on terms variant from those offered, it results 
in rejection of offer, but operates as counter offer, which, to render insuance effective 
must be accepted by insurer. hemeniernes Fire & Marine Ins. Co. v. Hubbs Johnson 
Motor Co. (Tex.) é Neaaenleieide a eae 
(4). Effect of delay. 
130(4)—Petition held insufficient to state action on theory of negligent delay in acting on 
application for insurance. Even if petition had been sufficient to present issue, 
whether insurer was negligent in acting on application for certificate held for jury. 
Mitchell v. American Mut. Ass’n. (Mo.) : 59 Hows cana fe 
(6). Effect of acceptance and approval. 
130(6)—Application for life policy constitutes offer, resulting in contract when accepted 
by insurer. Lueck v. New York Life Ins. Co. (Minn.) 
$ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)—Parol contract to insure may be enforced in law. Parol contract to insure, to be 
valid and enforceable, must possess legal prerequisites of contract. Collins v. Aétna 
Ins. Co. (Fia.) 
131(1)—Oral contract for accident insurance of character claimed, held prohibited by statute. 
That insurer’s general manager refused to sign application as approved solely because 
applicant had died, did not entitle beneficiary to recover in action on oral contract. 
Pralle v. Metropolitan Life Ins. Co. 
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131(1)—Contracts for temporary life insurance may be made either by oral or written 
coverage agreement, apart from statutory prohibition. Agreement in receipt construed 
with application held valid contract for temporary life insurance effective upon accep- 
tance of application by insurer at home office where full premium was paid. Cesare v. 
Metropolitan Life Ins. Co. (Mass.) 
131(1)—That insurance policy provides for continuance thereof merely by payment 
renewal premium does not make it oral contract. Jabin v. National Accident oe 
of New York. (Mo.) 
131(1)—Parol contracts to effect insurance by issuance of. policy are enforceable. 
Fire & Marine Ins. Co. v. Hubbs Johnson Motor Co. (Tex.) 
131(1)Recovery may be had on oral contract of insurance or «upon breach of contract to 
insure. Neuberger v. Aid Ass’n. for Lutherans. (Wis.) 
§ 133. FORM AND REQUISITES OF POLICY. 
(3). Execution of policy. 
133(3)—Where life policy was signed, it was unnecessary that illustration sheet pasted 
noticy be signed to make it binding on insurer. Legare v. West Coast Life Ins. Co. 
( 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(2). Sufficiency and effect of delivery. 
136(2)—Delivery of policy held accomplished by insurer’s act of sending policy to agent 
for delivery to insured. That possession of policy, delivered by insurer to agent for 
delivery to insured, was transferred to beneficiary by unauthorized person, held imma- 
terial, as regards insurer’s liability. Courdway v. People’s Mut. Life Ins. Co. of 
California. (Calif.) 
136(2)—Insurance agent’s handing applicant signed fire policies on automobile accessories 
requiring cash ‘premiums. held no delivery, where applicant immediately returned them 
until he could pay premiums. Jackson v. Petrie & McFarland. (La.) 
(4). Effect of condition as to delivery while insured 1s in good health. 
136(4)—Poliey stipulation requiring insured to be in sound health on date of delivery held 
“warranty” requiring unsound health to increase risk of loss to avoid policy. ‘That 
sickness existing when policy was delivered proved fatal established that sickness increased 
risk of loss. Life Ins. Co. of Virginia v. Newell. (Ala.) 
136(4)—Breach of insurance contract making certificate ineffective unless delivered to 
applicant in good health constitutes valid defense to claim on contract. National Aid 
Life Ass’n. v. Miller. (Texas.) 
136(4)—Life policy did not require absolute good health between date of application and 
date of delivery. That insured had operation after application and before delivery 
of policy did not prevent recovery on policy, where insured had recovered when 
policy was delivered. American National Ins. Co. v. La Blue. (Tex.) 
136(4)—Under life policy provision requiring delivery of policy during lifetime and before 
consultation or treatment by physician since medical examination, life policy held 
ineffective. De Roy v. New York Life Ins. Co. (U. 
§ 137. PAYMENT OF PREMIUM OR DUES. 
(1). Necessity of payment to bind company. 
137(1)—Mere writing and signing of fire policies on automobile accessories requiring cash 
premiums did not constitute insurance contract, where premiums were not paid. Jackson 
v. Petrie & McFarland. (La.) ... es : 
137(1)—Provisions in application that policy should not take effect until insured received 
it and full first premium was paid held valid. Where full first premium was never paid, 
as required before delivery of policy by agent without power to modify or waive 
provisions thereof, there was no valid insurance contract. Curtis v. Prudential Ins. 
Co. of America. (U. S.) 
(4). Payment by note or ’ check. ‘ 
137(4)—As between insurer and insured, taking note will constitute payment of first 
premium where custom is for agent to be responsible for collection. Vierra v. New 
York Life Ins. Co. (Cal.) ar : wt 
137(4)—Insurer’s acceptance of note constitutes “payment” within policy of provision 
that insurer will not be bound until premium is paid. Agent’s delivery of life 
policy to insured, and acceptance of insured’s note for first premium, constitutes 
completed contract. Insurer’s acceptance of part cash and note for first premium, 
prior to insured’s disability held “payment” of premium. Kansas City Life Ins. 
Co. v. Hislip. (Okla.) g 
137(4)—So far as insurer was concerned, first premium on life policy held paid when note 
to agent was given, where insurer accepted agent’s liability. New York Life Ins. Co. 
v. Silverstein. (U. S. 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Contract between insured and insurance brokers for procuring insurance at lower 
rate held not invalid, absent showing of discrimination or violation of scheduled rates. 
Georgia Home Ins. Co. et al. v. Choctaw Cotton Oil Co. et al. (Okla.) 
(2). Discrimination between insurants. 
138(2)—Clause of life policy under which borrowers, on lapse of policy, where entitled 
only to amount of extended insurance which available net cash value would purchase, 
held not unenforceable as creating discrimination against borrowing policyholders. Neal 
v. Columbian Mut. Life Assur. Society. (Miss.) 
$ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Insurer’s agent could not waive stipulation of life policy requiring insured to be in 
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sound health; policy providing that it contained entire contract. Life Ins. Co. of 
Virginia v. Newell. (Ala.) 
141(1)—Knowledge of insured being seriously sick is equivalent of knowledge that he is 
not in sound health within life insurance contracts. Agent empowered to collect premiums 
and deliver policies cannot waive conditions to sound health in face of contractual 
stipulations to contrary. Bankers’ Credit Life Ins. Co. v. Ayres. (Ala.) 22 
141(1)—Insurer could not be heard to say deceased was not insured from time of applica: 
tion under facts. Vierra v. New York Life Ins. Co. (Cal.) ....... . 648 
141(1)—Uncommunicated knowledge obtained after death of applicant by insurer’s ‘super- 
intendent of agents could not be imputed to insurer as waiver of conditions making 
certificate void, if applicant was not in good health at time of issuance.- No basis for 
waiver of forfeiture of insurance certificate by estoppel existed where applicant had 
died before insurer received application. Mitchell v. American Mut. Ass'n. (Mo.) 1233 
141(1)—Provision not incorporated in application, prohibiting agent’s waiver, held not 
binding on insured prior to delivery of policy. Agent’s authorized delivery of policy, 
with knowledge of insured’s illness, constitutes waiver by insurer of provisions requir- 
ing delivery during insured’s good health. Heffron v. Aitna Life Ins. Co. (N. Y.) 486 
141(1)—Policy provision requiring policy to be delivered during insured’s good Sai is 
waived when insurer’s agent delivers oy, knowing of insured’s illness. Brown v. 
John Hancock Mutual Life Ins. Co. (N. Y 935 
141(1)—That general agent of life insurer sent sada and wrote letter requesting paymenet 
of second premium held not to estop insurer to deny that policy was in force because 
not delivered and because first premium had not been paid. Union State Bank & Trust 
Co. v. Northwestern Life Ins. Co. (U. S.).. hes : 
(2). Payment of first premium. 
141(2)—Mere writing and signing insurance policies requiring cash premiums did not 
constitute extension of credit until policies were tendered applicant, necessitating notice 
before policies were marked ‘‘cancelled.”” Jackson v. Petrie & McFarland. (La.) 
141(2)—Payment of full first premium and delivery of policy by agent without power to 
modify or waive premiums thereof held not waived by his collection of weekly install- 
ments. Notice that second premium was due held not waiver of conditions that full 
first premium be paid and policy delivered to insured. Curtis v. Prudential Ins. 
Co. of America. (U. S.) caedeas sve Sia a cater e’aroe ot rreiin late eG a we 1164 


(3). —— By acknowledgement of receipt of premium. 
141(3)—Recital in life policy held to acknowledge receipt of first year’s premium, including 
insurer denying pavment so far as binding effect of policy is concerned. Kansas City 
Life Ins. Co. v. Hislip. (Okla.) ie ee 937 
(4). Estoppel of insured. 
141(4)-—Insured’s failure to read fire policy describing automobile as new one when 
insured applied for insurance on used automobile did not relieve insurer of liability. 
General Finance Co. of Louisiana, Inc. v. Universal Automobile Ins. Co. (La.) 
§ 143. "REFORMATION. 
(1). Grounds of reformation in general. 
143(1)—After insured’s death and destruction of property by fire, policy issued by mutual 
insurance company could not be reformed to protect owners of property at time of fire. 
Engel et al. v. State Mut. ‘Rodded Fire Ins. Co. of Michigan et al. (Mich.) 1293 
143(1)—Court cannot reform plain insurance policy or make new contract for parties. 
Johnson v. National Life & Accident Ins. Co. (Mich.) ‘ 1227 
143(1)—Policy which, through insurer’s fault, does not cover person or property intended, 
may be reformed. Heath Delivery Service, Inc., v. Michigan Mut. Liability Co. 
(Mich.) ; p 1402 
143(1)—Where only agreement respecting fire insurance made was one embodied in written 
instrument sought to be reformed, there could be reformation. Security Ins. Co 
v. Davis. (Tex.) . ; 1049 
(3). Fraud and mistake in general. 
143(3)—Either mistake or fraud is ground for reforming insurance policy. Heath Delivery 
Service, Inc., v. Michigan Mut. Liability Co. (Mich.) . "1402 
143(3)—Where policy reciting pvayment of premium together with note, contains provision 
that policy becomes inoperative on nonpayment of note, presumption of payment raised 
by recital is rebuttable. As to person named in loss payable clause, recital of pavment 
in fire policy may be contradicted by insurer. Finney v. American Central Ins. Co. (Mo.) 106 
143(3)—Insurance contract may be reformed to spetk real agreement of parties when 
failure to do so is due to fraud or mutual mistake. Huey v. American National 
Ins. Co. (Tex.) ; , ; “te ; : 965 
(7). Necessity of reformation. 
143(7)—-Where facts necessary to reformation of automobile liability policy were pleaded and 
proved, judgment for recovery of money thereunder without formal decree of reformation 
was proper. Logue v. Duchene (State Farm Mutual Automobile Ins. Co., Garnishee). 
(Minn.) ; 1406 
143(7)—Where fire policy does not contain terms of contract originally entered into, 
suit must either be brought on what was contract or policy reformed in equity. 
Kramer v. Western Assurance Co. (N. J.) .... 35) 
143(7)—Court may render judgment in accordance with true insurance contract as proven 
without reforming it. Where court renders judgment in accordance with true contract 


as proven without reforming it, judgment should be for amount due under contract 
proven. Huey v. American National Ins. Co. (Tex.) ... ey -.. 965 
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(8)—Right to reformation. ; 
143(8)—Where theft occurred four days after delivery of policy, insured’s failure to read 
policy insuring used car as new one did not amount to laches barring reformation. 
General Finance Co. of Louisiana, Inc. v. Universal Automobile Ins. Co. (La.) 
143(8)—Insured’s failure to read policy does not necessarily prevent reformation, as on 
ground of mutual mistake. Insured’s mere failure to check vehicles listed in policy, 
from which two vehicles were omitteed, held not to prevent reformation on ground of 


1112 


mutual mistake. Heath Delivery Service, Inc., v. Michigan Mut. Liability Co. (Mich.) .1402 


143(8)—Husband’s request to agent for fire insurance did not amount to false statement 
respecting ownership as respects wife’s right to reformation of policy in her favor. St. 
Paul Fire & Marine Ins. Co. v. Culwell et al. (Tex.) 
§ 144. MODIFICATION. 
(1). In general. 
144(1)—Modification of insurance contract is governed by rules applicable to contracts 
generally, and same elements are essential to validity thereof. Public liability policy 
held not modified, where rider excluding liability for certain losses never reached 
insured, though such failure was due to mistake of latter’s employee. Burden was on 
liability insurer to ascertain that rider excluding liability for certain losses actually 
reached insured. Retention of rider, excluding liability for certain losses in insured’s 
office, did not estop insured to deny validity thereof on ground of silence or acquies- 
cence, in absence of knowledge by insured of its receipt. American Building Main- 
tenance Co. v. Indemnity Co. of North America. (Cal.) 
2). Powers of agents or brokers. 
144(2)—Generally, change made in fire policy by agent acting within scope of author- 
ity from insured is binding, though no notice thereof is given insured. Georgia 
Home Ins. Co. et al. v. Choctaw Cotton Oil Co. et al. (Okla.) 
§. 145. RENEWAL. 
(1). In general. 
145(1)—Letter signed by insurer’s secretary, promising to make change “when we 
renew these policies’ was not promise to renew policies, since ‘“‘when” might 
mean “if” “provided”. Dohlin et al. v. Dwelling House Mut. Ins. Co. of 
Lincoln. (Nebr.) : 
145(1)—Where policy has been issued covering certain building, agreement to write policy 
against another building for different amount is not “renewal’’ of old policy, notwith- 


standing parties so ane Springfield Fire & Marine Ins. Co. v. Hubbs Johnson 
Motor Co. (Tex.) 


(2). Powers of agents. = 
145(2)—Insurance agent’s promise to renew policies when they expired would not necessarily 


bind insurer, since agent undertaking to act for assured is assured’s rather than 
insurer’s, agent as to such acts. Dohlin et al. v 


. v. Dwelling House Ins. Co. of 
Lincoln. (Nebr.) ee et . 
(3). Payment of premium. 
145(3)—-Insured held entitled to rely on liability policy as expressing parties’ mutual 
understanding as to losses covered, though particular liability was covered through 
error of insurer’s employee; such error being merely unilateral mistake. American 
Building Maintenance Co. v. Indemnity Ins. Co. of North America. (Cal.). o 
145(3)—Unauthorized charging and billing of insured for premium by agent’s bookkeeper, 
and acceptance of check by bookkeeper after insured’s death, held not to extend life 
of accident policy renewable only by issuance of receipt by agent after payment of 
premium in cash. Burch v. Provident Life & Accident Ins. Co. (Mo.) 
145(3)—Insured’s failure to pay premiums when due under 12 months’ policy giving right 
of renewal from year to year resulted in lapse, though insurer had previously 
accepted payments after anniversary. Smith v. Massachusetts Acc. Co. (N. Y.)... 


(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 

146(1)—Insurance contract is contained within four corners of policy into which is merged 

negotiations leading up to its issuance. Brotherhood Ins. Co. v. Harris. (Ala.) 

146(1)—Construction of parties is entitled to great weight in correct interpretation of life 
policy. Unambiguous life policy must be enforced according to its terms. Craig et al. 
v. Golden Rule Life Ins. Co. (Ark.) 

146(1)—Insurance policies are written contract governed by same rules as contracts gen- 
prongs American Building Maintenance Co. v. Indemnity Ins. Co. of North America. 
(Cal.) ‘ ; 

146(1)—-Court cannot reform plain insurance policy or make new contract for parties. 
Johnson v. National Life & Accident Ins. Co. (Mich.) .. 

146(1)—Parties may execute binding insurance contract which, however stringent it 
be, will be enforced unless opposed to public 
Casualty Co. v. Perryman. (Miss.) 


146(1)—Where several provisions in policy are ambiguous and antagonistic to each other, 


provisions first expressed will govern those following. Caine v. Physicians’ Indemnity 
Co. of America. (Mo.) 


146(1)—-Insurance policy should be construed with view to arriving at parties’ intent. 
Taylor v. Prudential Ins. Co. of America. (N. Y.) 

146(1)-——Intention of parties to fire insurance contract 
Ohio Farmers Ins. Co. of LeRoy, Ohio. (N. 
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146(1)—In construing policy issued to taxicab owner, purpose of statute requiring security, 
which was intended as protection to public must be kept in mind. Sandolovich v. 
United States Fidelity & Guaranty Co. (N. Y.) 846 
146(1)-—Auto indemnity policy to rental agency for benefit of its customers should be 
given reasonable construction without undue extension or restriction. General Casualty 
& Surety Co. v. Stevens et al. (Ohio.) : .. 1411 
146(1)—It is duty of court to enforce accident insurance ‘contract. as "actually made by 
parties. Lemmon v. Massachusetts Protective Ass’n. Inc. of Worcester, Mass. (Okla.) 376 
146(1)—Insurance policy must be interpreted to give effect to mutual intention of parties, 
as it existed when contract was executed. All provisions of insurance policy must be 
construed together, and intention of parties ascertained from language of policy alone, 
if possible. Hemmer Miller Development Co. v. Hudson Ins. Co. of New York. (S. D.) 120 
146(1)—-Where language of accident policy is free from reasonable doubt, court must 
enforce it as written. Inman v. Life & Casualty Ins. Co. (Tenn.) 1372 
146(1)—Insurance policy is contract, and, in construing it, same rules of law will be 
applied as in case of other contracts. Hulen v. American Central Ins. Co. (Tex.) 1049 
146(1)—-Court must interpret accident policy according to established rules of law. Kemper 
v. Policy & Firemen’s Ins. Ass’n. (Tex.) ... , ae ae eee ; 1091 
146(1)—Construction of life policy, as understood by insured and agreed to by insurer, 
is entitled to great weight. New York Life Ins. Co. v. Tolbert. (U. S.) 1161 
146(1)—Contract of insurance, like other contracts, should be construed according to sense 
and meaning of terms used. Terms of insurance policy, if policy is ambiguous, are to 
be taken in their plain, ordinary, and popular sense. Gorman v. Fidelity & Casualty 
Co. of New York. (U. S.) ..1319 
146(1)—After court’s interpretation of ‘fire policy, ‘subsequent policy containing substan- 
tially same language must be construed as made with interpretation placed on language 
by parties. Southern Home Ins. Co. of the Carolinas v. Bowers. (Va.) oo .. 789 
(2). Language of policy. 
146(2)—Insurance contract must be construed according to plain, popular meaning of terms 
used by parties. Iemmon v. Massachusetts Protective Ass’n. Inc. of Worcester, 
Mass. (Okla.) 
146(2)—There is no ground for construction where policy fixes clear measure of disability. 
Prudential Ins. Co. of America v. Wolfe. (U. S.) 
146(2)—In construing insurance policies, courts should give words used therein their 
ordinary and popular meaning. Paist v. Aitna Life Ins. Co. (U. S.) 
(3). Liberal or strict construction. 7 
146(3)—Rule of strict construction against insurer cannot obtain, unless there exists some 
reasonable basis for doubt. Moore v. Bankers’ Credit Life Ins. Co. (Ala.) 16 
146(3)—-Where ambiguities appear in insurance policy susceptible of more than one reason- 
able construction, one most favorable to insured and giving life to policy should be 
adopted. Franklin Fire Ins. Co. v. Butts et al. (Ark.) 96 
146(3)—Fire insurance policies must be construed most strongly against insurer. Mechanics 
Ins: Co. et al. v. Inter Southern Life Ins. Co. (Ark.) : 326 
146(3)—Obvious departures from policy’s terms cannot be disregarded, notwithstanding rule 
requiring liberal construction to favor insured. Walker v. Mechanics Ins. Co. of 
Philadelphia. (Cal.) + aac iatts meat i Gaia @ ahaa el eixa ok Wrolere ar aan 
146(3)—Ambiguities in policy must be construed against insurer. Bachman v. Independence 
Indemnity Co. (Cal.) 1108 
146(3)—All_ uncertainties and ambiguities in insurance policy must be resolved acainst 
insurer. American Building Maintenance Co. vy. Indemnity Ins. Co. of North America. 
(Cal.) 1145 
146(3)—Fire policy must be construed most strongly against insurer. Danels v. Farm 
Property Mut. Ins. Ass’n. of Des Moines. (Ia.)_ 330 
146(3)—Stipulation in accident insurance certificate, if ambiguous, must be construed in 
favor of insured. Carpenter v. Iowa Business Men’s Ass’n. (Ta.) 1080 
146(3)—Generally, policy should be construed in favor of insured so as not to defeat 
indemnity intended by both parties. Language of policy is to be construed so as to 
effectuate the insurance and not to.defeat it. Ambiguous expressions in policy are to 
be construed in insured’s favor. Insurance contracts will be construed strictly against 
and liberally in favor of insured. Life & Casualty Ins. Co. of Tennessee v. Metcalf. 
CD inci a ree ee ee er 
146(3)—In case of uncertainty, fire policies will be construed most strongly against 
insurers. Miracle v. New York Underwriters Ins. Co. (Ky.) 
146(3)—In doubtful case, insurance contract is interpreted against one _ contracting 
obligation. Ree v. Fidelity & Guaranty Fire Corporation of Baltimore, Md. (Ta.) 
146(3)—In construing policies clauses favoring insured dominate those for insurer’s benefit. 
Kipkey v. Casualty Assn. of America. (Mich.) 
146(3)—If language in fire policy calls for construction, it should be constructed in 
insured’s favor. School Dist. No. 7 Keller Tp. v. Farmers Mutual Fire Ins. Co. of 
Dowagaic, Mich. (Mich.) . . f ‘ 
146(3)—Accident policies, using chosen language and apt terms to avoid liability under 
circumstances specified, are construed strictly against insurer. New Amsterdam Cas- 
ualty Co. v. Perryman. (Miss.) eet : 1338 
146(3)—Ambiguous insurance contract must be given that construction most favorable to 
insured. Daly v. Sovereign Camp W. O. W. (Mo.) eS 
146(3)—Policy must be construed liberally in assured’s favor and against insurer. Policy 
must be so construed, if possible, as not to defeat claim to indemnity. Ransom v. 
Potomac Ins. Co. of District of Columbia. (Mo.) Sate Naan” 
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146(3)—In resolving ambiguity in policy, constructions most favorable and giving greater 
indemnity to insured will prevail. Caine v. Physicians’ Indemnity Co. of America. 
(Mo.) 23 

146(3)—Provisions in policy ’ prepared by insurer will be construed most firenely against 
insurer. Woodring v. Commercial Casualty Ins. Co. of Newark, N. J. b.) 

146(3)—To make void a fire policy, language of provision relied on a a free from 
ambiguity. Baum v. North River Ins. Co. (N. C.) 

146(3)—Construction of ambiguous policy favoring insured must be adopted. Washington 
Theatre Co. Inc. v. Hartford Accident & Indemnity Co. (N. J.) 

146(3)—Provisions in insurance contracts creating forfeitures are construed most strongly 
against the insurer. Provision giving rise to ambiguity in insurance contract should 
be construed most strongly against insurer. Kissinger v. North American Union 
Life Assur. Soc. (N. J.) 

146(3)—Accident policy provision limiting or defeating liability is not construed most 
strongly against insurer unless provision is ambiguous or susceptible of meaning 
insured seeks to attribute to it. Runyon v. Monarch Accident Ins. Co. (N 

146(3)—Rule requiring construction of policy more strongly against insurer applies only 
where langauage is ambiguous. Taylor v. Prudential Ins. Co. of America. ° 

146(3)—Conditions in life policy should be construed strictly against party for whose benefit 
they were reserved. Bernstein v. Metropolitan Life Ins. Co. (N ») 

146(3)—Indemnity policy, if ambiguous, must be construed against assurer. 
Indemnity Ins. Co. of North America. (N. Y. 

146(3)—Any ambiguities in insurance policies are to be resolved in favor of .insured. 
Whitlock v. United States Inter-Insurance As3s’n. (Ore.) 

146(3)—Clauses of automobile collision policy must be construed most favorably to insured. 
Schreck et al. v. Standard Accident Ins. Co. (Pa.) 

146(3)—Policy should be construed most strongly against insurer. 
Security Mut. Casualty Co. (Pa.) 

146(3)—Forfeitures of insurance contracts are not favored. 
Assur. of London et al. (S. C.) 

146(3)—Rule that insurance policy is to be construed liberally for insured and _ strictly 
against insurer does not permit court to make forced construction or new contract. 
Hemmer Miller Development Co. v. Hudson Ins. Co. of New York. (S. D.) 

146(3)—If language of proof of disability. clause is ambiguous respecting its application to 
future premiums’ or company’s monthly payments, insured receives benefit of doubt. 
Hall v. Acacia Mutual Life Ass’n. (Tenn.) 


146(3)—Insurance policies must be construed in insured’s favor only where they contain 
doubtful, ambiguous, or conflicting provisions when naturally interpreted. Court cannot 
distort definite covenants plainly expressed so as to include risk clearly excluded by 
insurance contract. Northwestern Casualty & Surety Co. v. Barzune. (Tex.) 

146(3)Law abhors forfeiture of insurance policies. National Mut. Ben. Ass’n. v. 
(Tex.) 

146(3)— ~Ambiguous langus age . of life policy must be ‘construed most strongly against insurer. 
American National Ins. Co. v. La Blue. (Tex.) ... : 

146(3)—Accident policy must be construed as strictly as its ‘language ‘will reasonably permit 
against insurer. Kemper v. Policy & Firemen’s Ins. Ass'n. (Tex.) ad 

146(3)—Application made part of life policy, having been prepared by insurer, if such 
interpretation is necessary and consistent with language thereof. Pacific Mutual Life 
Ins. Co. v. Cunningham et al. (U. S.) i 


146(3)—Public liability policy issued to motor carrier under act regulating operation of 
motor carriers should receive liberal construction in favor of public. Allen v 
American Fidelity & Casualty Co. (U. S. ; a 

146(3)—Where life policy is ambiguous, law gives insured benefit of most favorable con- 
struction. New York Life Ins. Co. v. Gustafson. (U. S.) : nes 

146(3)—Where insurance policy is reasonably susceptible of two constructions, construction 
most favorable to insured should ordinarily be adopted. Gorman v. Fidelity & Cas- 
ualty Co. of New York. (U. S.) 

(4). Standard policy. 

146(4)—New York Standard form of fire policy having been adopted, policy could not be 
construed liberally in favor of insured. Buccola v. National Fire Ins. Co. of Hart- 
ford, Conn. (La.) Pai cis 

146(4)—Insurance Code held to contemplate adoption of New York standard form of 


fire policy, as existing and construed, except as modified by Code. Mayfield et al v. 
North River Ins. Co. of New York. (Nebr.) 


146(4)—When policy is in standard form, it will not be construed more strongly against 
party preparing it. Kramer v. Western Assurance Co. (N. J.) 


$ 147. WHAT LAW GOVERNS. 
(2). Place of contract. 


147(2)—Validity and interpretation of life policy executed in sister state is governed by that 
state’s law. Moseley v. Victory Life Ins. Co. (Mo.) 


$ 149. PRINTED AND WRITTEN PORTIONS OF POLICY. 


149—What is written in insurance policy controls what is printed. Legare v. West Coast 
Life Ins. Co. (Calif.) 


149—Greater effect must be given inserted written words than printed part of insurance 
contract. Globe & Rutgers Fire Ins. Co. v. Cities Service Co. (U. 
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§ 150. MATTER ON MARGIN OR SLIP ATTACHED TO POLICY. 

150—Indorsements on insurance policy form part thereof, and policy, with indorsements or 
ee thereon, must be construed as a whole. Franklin Fire Ins. Co. v. Butts et al. 

rk. : 

150—Insurer’s rights are not altered by insured’s failure to attach agreed indorsement 
to policy, to which insured has access. Maryland Casualty Ins. Co. v. Beebe. (U. S.).1067 

§ 151. CONSTRUING POLICY AND ACCOMPANYING PAPERS. 

(1). In general. 

151(1)—Employee’s certificate was only a recitation of his right of group insurance contract; 
but contract consisted of policy issued to employer ont application therefor. Thull v. 
Equitable Life Assur. Soc. (Ohio.) 

(2) Charter and by-laws. 

151(2)—-Insured’s administrator suing on fire policy consisting of policy proper and copies 
of application and by-laws, held not entitled to deny that dG plication was integral part 
of policy. Haney v. Farmers’ Alliance Ins. Co. et al. an.) 

151(2)—Insured’s application for $5,000 policy used by See without authorization in 
application for subsequent $10,000 policy held not part of later policy. “Amendment 
forms,” intended to make application for former policy apply to present policy, did not 
have that effect where not attached to policy, whether or not they were signed by 
insured.: Fidelity Title & Trust Co. et al. v. Metropolitan Life Ins. Co. (Penn.) .... 

151(2)—Under statute, application, questions, and answers, unless copy thereof accompanies 
insurance contract, are excluded therefrom. Under statute, statutory requirement that 
copy of application, questions, and answers accompany insurance contract is inapplicable 
to company writing life insurance on assessment or natural premium plan. National 
Aid Life Ass’n. v. Miller. (Texas.) 

151(2)—As regards conflict between policy and application, life insurance policy, not 
including application, alone embodies contract of parties. Where recitals in application 
for life policy conflict with provisions of policy itself, policy rather than application 
then controls. New York Life Ins. Co. v. Tolbert. (vu. Ss.) 


§ 152. CONSTRUING STATUTES AND —— BY-LAWS, “OR RULES OF 
INSURER AS PART OF POLICY 
(1). Charter and by-laws. 
152(1)—By-laws to which insured’s signature was appended held part of contract of mutual 
insurance, whether or not signature was made at insured’s direction. ay v. Farmers’ 
Alliance Ins. Co. et al. (Kan.) . 
152(1)—Although insured agreed in application for membership that mutual association’s 
by-laws should become part of contract, association could not predicate defenses on 
by-laws not contained in certificate issued to insured. Southern Travelers’ Ass’n. 
Cole. (Tex.) 
(2). Effect ‘of change or amendment of charter or by-laws. 
152(2)—Insured, becoming members of mutual windsorm insurance company under charter 
authorizing amendment of by-laws, held not bound by subsequent amendment to by-law. 
Partridge et al. v. Michigan Mut. Windstorm Ins. Co. (Mich.) 
152(2)—Application, which was made part of indemnity ee must be read therewith. 
Lavine v. Indemnity Ins. Co. of North America. (N. Y.) , 
(3). Statutes and ordinances. 
152(3)—Applicable statute is considered as part of every insurance contract with paramount 
force in case of conflict with policy. Horn v. Atlas Assur. Co. (Ky.) 
152(3)—Provision in Insurance Code relating to misrepresentation or warranty must be 
regarded, in legal effect, as incorporated in fire policy. Mayfield et al. v. North 
River Ins. Co. of New York. (Nebr.) 
152(3)—Standard fire policy provisions regarding other insurance, increase of hazard, unoccu- 
pancy, and waiver, held valid. Standard fire policy provisions must be enforced, unless 
waived as provided in policy. Johnson v. AStna Ins. Co. of Hartford, Conn. (N. C.) 
152(3)—Statutes governing insurance contracts become part of insurance contract. Occi- 
dental Life Ins. Co. v. Jamora. (Tex.) 
152(3)—Law imputes to liability policy provision statute requires to be inserted whether 
insurer voluntarily inserted provision or not. Drewek v. Milwaukee Automobile Ins. 
Co. (Wis.) 
§ 152%. ———— 
152%4—Person receiving policy from mutual fire insurance association held bound by con- 


stitution of association and considered to have signed constitution. Springfield Tp. 
Mut. Fire Ins. Ass’n. v. Foster et ux. (Ohio.) 


$ 153. USAGES OF BUSINESS. 
153—Attachment of consistent “loss payable clause” to three policies sued on with knowledge 
of chattel mortgage, is insufficient to show custom adverse to normal effect of such 
clause. Sun Insurance Office v. Scott. (U 
$ 155. EVIDENCE TO AID CONSTRUCTION. 
155—Evidence disclosing insured’s inability to write held insufficient to establish that 
signature on application made part of fire policy was not his. Haney v. Farmers’ 
Alliance Ins. Co. et al. (Kan.) 
155—Term ‘‘automobile” is presumed to have been used in indemnity provision of accident 
dlicy in its common, general, and popular sense, in absence of proof to the contrary. 
ife & Casualty Ins. Co. of Tennessee v. Metcalf. (Ky.) 
155—It should not be supposed that parties contemplated policy stipulation which would 
become operative so seldom that they might almost as well have omitted it. That 
premium was small did not necessarily indicate that policy did not contemplate exten- 
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sive undertaking; legal and unambiguous policy being law of case. Manual vy. 
Metropolitan Life Ins. Co. (La.) we 

155—Evidence held to support finding that automobile liability policy was intended — to 
insure owner against liability and not mortgagee named in policy. Logue v. Duchene 
(State Farm Mutual Automobile Ins. Co., Garnishee). (Minn.) . 

§ 156. aga Lh CONTRACT AND RELATIONS BETWEEN THEM. 

(1) n genera 

156(1)—Beneficiaries in life policy must stand in shoes of insured, and will be bound by 
terms of policy issued. Craig et al. v. Golden Rule Life Ins. Co. (Ark.) 

§ 158. SUBJECTS OF MARINE INSURANCE. 

S. $59. IN GENERAL. 

159—Policy on printed hull insurance form, with words “towage and trip expenses’’ sub- 
stituted for ‘“‘Body, tackle, * * * and other furnishings” did not cover barge. Policy 
covering trip expenses of barge held not to cover purchase of equipment ordered by 
dock company, even if made on insured’s behalf. Globe & Rutgers Fire Ins. Co. v. 
Cities Service Co. (U. S. 

§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 

CAUSE OF LOSS. 

§ 165. —— DESCRIPTION OF LOCATION. 

165—Property destroyed being otherwise sufficiently identified in fire “policy and clearly 
designated by proof, error in further description respecting addition in which located 
did not preclude recovery. National Fire Ins. Co. of Hartford v. Tennessee Land Co. 
(Ala) 998 

165—Rider attached to policy ‘held not to cover "goods located at place fire ‘actually oc securred, 
when such place was not mentioned in rider. Fidelity Phoenix Fire Ins. Co. v. 
Cohn-Hall-Marx Co. (N. J.) ‘a rey Deere : Ra ee ee 

§ 175. COMMENCEMENT OF RISK. 

175—Ljife insurance policy, though never actually delivered to insured, held effective from 
date of application, under facts showing substantial compliance with requirement for 
cash payment of premium at time of application. Lueck v. New York Life Ins. Co. 
(Minn.) 

5—Where applicant for life policy at time of signing of application paid first premium 

in cash and was subsequently found to be acceptable risk, policy held in force from 
date of application. Fortin v. New York Life Ins. Co. (Minn.) ............. sce Men 

175—Clause in policy covering after-acquired rolling stock, held to insure after-acquired 
locomotive from date of acquirement on insured’s reporting acquirement within pre- 
scribed time, and tendering premium. Hulen v. American Central Ins. Co. (Tex.) 1053 

175—Life policy provisions fixing effective date of policy and due dates of premiums held 
controlling, though application provided policy should not take effect until delivery 
and payment of first premium, and alleged belated first payment did not postpone 
subsequent due dates as to prevent lapse, especially where insured obtained lower rate 
because of earlier effective date. New York Life Ins. Co. v. Silverstein. (U. S.) ... 

§ 176. TERM AND DURATION OF RISK. 

§ 177. —— TERM FIXED BY POLICY IN GENERAL. 

177—Irrespective of codal article, contracting parties can, stipulate for performance of 
contract by agreed hour on certain day, and law will take cognizance of: fractions 
of day in such case. Policy, providing for commencement and ending at noon and 
for grace period of five days, lapsed for nonpayment at noon rather than 6 P. M. 
Richardson v. American National Ins. Co. (La.) Lika Cae nee ; , 

177—-Fire policies expire according to their terms. Dohlin et al. v. Dwelling House Mut. 
Ins. Co. of Lincoln. (Nebr.) 

177—Employee, whether temporarily or permanently discharged, held not protected “by 
group insurance policy which did not differentiate between temporary and permanent 
discharge. Failure of employer to take steps to keep group insurance policy in force 
during employee’s lay off held not chargeable to insurer. Since employee’s certificate 
apprised him that discharge ended group insurance in his favor, neither employer nor 
insurer had duty to notify him that he was not covered by insurance after he was 
discharged. Thull v. Equitable Life Assur. Soc, (Ohio.) 4s 
-Where it was determined that accident insurance policy expired on specific dz ate, no 
liability could arise thereafter under contract based on accident occurring subsequent 
to expiration date. Accident to insured resulting in death held not within terms of 
accident policy, though accident causing death occurred within 26 weeks from different 
accident suffered during life of policy, and within its terms. Gorman v. Fidelity & 
Casualty Co. of New York. (U. S.) 1319 


§ 179%. LOANS ON POLICIES. 

179%—Insurance company making loan on paid-up policy has no greater privileges than 
banks and other money lending agencies, as regards application of dividends to loan. 
Mutual insurance company lending money on paid- -up policy held bound to protect 
insured’s rights by applying dividend in its possession to insured’s advantage. Can- 
cellation of paid-up life policy by mutual insurance company lending money thereon 
held not sustainable where insurer, when notifying insured of accrued interest and 
impending cancellation, failed to deduct dividend or inform insured of cash surrender 
value. Northwestern Mutual Life Ins. Co. v. Barker’s Ex’x. (Ky.) was 


VI. Premiums, Dues and Assessments. 


§ 180. NATURE AND GROUNDS OF OBLIGATION. 
180—Payment of premiums is of essence of insurance contracts. Pacific Mutual Life Ins. 
Co. v. Watson. (Ala.) 
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182. PERSONS LIABLE FOR PREMIUMS. 
2—Provision of mortgage clause of fire policy, “provided that in case the mortgagor * * * 
shall neglect to pay any premium * * * mortgagee * * * shall on demand pay the 
same”’ creates covenant on mortgagee’s part. Covenant of mortgagee in mortgage clause 
of fire policy to pay premium extends only to mortgagee’s interest. Stoddart et al. 
Black et al. (Kan.) f 
§ 186. PAYMENT OF PREMIUMS. 
(2). Time of payment. ; 
186(2)—Where policy provided that 1st of month was due date of monthly premiums on 
life policy allowing twenty days’ grace, policy delivered on October 10, 1929, held 
forfeited for nonpayment of June premium at time of insured’s death on June 29, 1930, 
Craig et al. v. Golden Rule Life Ins. Co. (Ark. 
186(2)—That life policy. making premiums payable annually on anniversaries of its date 
was not delivered, nor first premium paid, until later date, did not postpone time for 
payment of subsequent premiums. Weller v. Manufacturers’ Life Ins. Co. (Mich.) 
186(2)—In absence of express or implied agreement to contrary, maturity of premiums on 
life policy must be reckoned from date when policy becomes effective, regardless of 
dates specified in policy. Dougherty v. Mutual Life Ins. Co. of New York. (Mo.) 
186(2)—Life policy provisions fixing effective date of policy and due dates of premiums 
held controlling, though application provided policy should not take effect until delivery 
and payment of first premium, and alleged belated first payment did not postpone 
subsequent due dates so as to prevent lapse, especially where insured obtained lower 
rate because of earlier effective date. New York Life Ins. Co. v. Silverstein. (U. S.) 
186(2)—-Statute giving grace period for payment of life insurance premiums after first 
year refers to years which by contract follow dates of policy and of premium payments. 
It is competent for parties to life insurance contract to agree upon dates of policy and 
of premium payments. Provision in life policy fixing effective date and fixing same 
date as due date of annual premiums held controlling, as against conflicting provision in 
application, in determining whether policy was in force at imsured’s death. New York 
Life Ins. Co. v. Tolbert. (U. S.) eats 
3). Payment to agent or broker. 
186(3)—Insured may discharge obligation to pay premium by paying agent, but insured’s 
obligation is to insurer. Where agent personally extending credit to insured fails to 
remit insurer’s portion of premium and agency is terminated, insurer had valid claim 
against both insured and agent. Where insurer cannot obtain its portion of premium 
from agent who has personally extended credit to insured, insurer may take charge of 
agent’s premium account. If insurance agent personally extending credit to insured 
pays amount due insurer, agent may collect premium and reimburse himself from 
proceeds. Alliance Ins. Co. et al. v. City Realty Co. (U. S.) ; 
(5). Payment by note. 
186(5)—Acceptance of note for premium without contemplating release or discharge except 
by payment constitutes SO of premium covered thereby. Fidelity Mutual Life 
Ins. Co. v. Hembree. (Ky.) opine 
186(5)—Insurer may demand payment of annual premium — in cash, or to waive payment and 
accept notes or other thing of value. Kansas City Life Ins. Co. v. Hislip. (Okla.) 
$ 188. ACTTONS FOR PREMIUMS. 
(2). Pleading and evidence. 
188(2)—In insurer’s action to recover premiums, evidence disclosed part of money insured 
paid agent was improperly retained by agent, and part was ——, retained for 
bond premium for other company. American Employers’ Ins. Co. Hym (La.) 
§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(5). Avoidance or forfeiture of policy. 
198(5)—Insured who successfully defended insurer's action for premium by proving estoppel 
of insurer to deny broker’s payment thereof could not recover that part of premium 
paid to his broker covering period following receipt of insurer’s cancellation — 
standing insured obtained other insurance. New Amsterdam Casualty Co. v. 
( 
198(5)—No part of premium is recoverable if fire policy is rendered void through insured’s 


conduct or through his voluntary breach of policy. Edward G. Budd ae & 
Loan Ass’n. v. Insella. (Pa.) 


VII. Assignment or Other Transfer of Policy. 


§ 199. ASSIGNABILITY OF POLICIES. 

199—Fire policies are not assignable. Central Union Bank of South Carolina v. New York 
Underwriters Ins. Co. (U. S.) 

§$ 207. CONSENT OF INSURER. 

(1). Necessity of consent. 

207(1)—In absence of restriction in fire policy or mortgage clause itself, mortgagee held 
entitled, without consent of insurer, to transfer rights under fire policy, along with 
mortgage as eee Union Bank of South Carolina v. New York Underwriters’ 
ns. Co 

§ 211, DELIVERY AND ACCEPTANCE OF ASSIGNMENT. 

211—Irrespective of life policy provision for filing written assignment with insurer, there 
may be valid transfer of title as between parties, by delivery. Donahue v. New York 
Life Ins. Co. A 

§ 213. CONSTRUCTION OF ASSIGNMENT. 

213—Dividends and other benefits accrued or to accrue pass by assignment of life policy. 
Northwestern Mutual Life Ins. Co. v. Barker’s Ex’x. (Ky.) 
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§ 215 TRANSFER OF SUBJECT OF INSURANCE WITHOUT POLICY. 

215—Assignment of mortgage held not to transfer insurance on mortgaged property where 
ene clause was not for benefit of assignee. Franklin Fire Ins. Co. v. Butts et at 

rk. 

215—Insurance contract is personal and does not run with property insured. Hartford Fire 
Ins. Co. v. Landreneau et al. (La.) . 

§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE. 

S 222. TRANSFER AS COLLATERAL SECURITY. 

222—-Assignment of life policy as collateral security, signed by insured’s wife as beneficiary, 
held valid for full amount due at time of insured’s death, where indebtedness exceeded 
amount of policy. Beneficiary who voluntarily signed assignment of husband’s life 
policy as collateral security held estopped from denying assignee’s right to proceeds 
salar husband’s death. Andrew v. Bankers Life Ins. Co. et al. (Ta.) 

222—Mortgagee, having life policy as partial security for debt, could collect cash surrender 
value thereof on default after foreclosure without suit for deficiency judgment. Mort- 
gagee having foreclosed mortgage held entitled to cash surrender value of life policy 
given as security, as against contention it elected to take property. Mortgagor could 
recover excess of cash surrender value of life policy given as collateral security for 
mortgage debt over deficiency due on mortgage debt. McGimpsey v. Security Building 
& Loan Assn. (N. J.) . 

222—In absence of express contrary restriction, assignment of rights under fire policy, 
as pledge or otherwise as security for debt, is valid. Mortgagee may transfer with his 
debt such rights as arise from pledge of fire policy with him giving assignee of mort- 
agee right to enforce same. ss tral Union Bank of South Carolina v. New York 
Inderwriters’ Ins. Co. (U. 


VIL. Cancellation, Rac. Abandonment, or Rescission of Policy. 


§ 228. RIGHT OF INSURER TO CANCEL. 

228—Suit to cancel life policy could be maintained during contestable period after insured’s 
death, where petition alleged no action at law was pending on policy. Mississippi 
Valley Life Ins. Co. v. Riddle et al. (Mo.) 

§ 229. NOTICE TO CANCEL. 

(2). Sufficiency of notice in general. 

229(2)—Cancellation of insurance policy is uneffective, where notice sent by mail is not 
received by insured. American sane Maintenance Co. v. Indemnity Ins. Co. of 
North America. (Cal.) : Sees a oa seats 

(4). Authority of agent to waive notice. 

229(4)—Agency authorized by insured to maintain specific amount of insurance could 
accept immediate cancellation of policies and issue new policies immediately effective. 
Rose Inn Corporation v. National Union Fire Ins. Co. et al. (N. J.) ead 

§ 237. REMEDIES FOR WRONGFUL CANCELLATION. ; 

23*—Insurer repudiating life policy and insured electing to sue measure of damages is 
value of policy when unlawfully canceled. Value of life policy wrongfully canceled 
by insurer havine no cash surrender value and not fully paid up is difference between 
present value of face of policy and premiums to become due with reasonable com- 
pounded interest. In action for wrongful cancellation of life policy, interest should be 
compounded but not at statutory rate to ascertain policy’s value. Where life policy 
wrongfully canceled does not stipulate rate of compound interest, evidence of reasonable 
rate should be introduced. Grand Fraternity v. Nicosia. (Tex.) : 

237—Recovery may be had on oral contract of insurance or upon breach of contract to insure. 
Neuberger v. Aid Ass’n. for Iutherans. (Wis.) 

§ 244. REPAYMENT AND RECOVERY OF PREMIUMS OR PAID-UP VALUE 

ON SURRENDER. 

244—Mortgagor not having sought cancellation of fire policy, mortgagee purchasing at fore- 
closure sale could not under fire policy recover unearned premium from insurer on theory 
that insurer was indebted to mortgagor. Edward G. Budd pseu & Loan Ass’n v. 
Kinsella. (Pa.) 


§ 246. RESCISSION BY AG REEMENT OF P ARTIES. 

246—Acceptance by beneficiary and retention of premiums returned by insurer because 
reinstatement of life policy was obtained by insured’s fraud held rescission of policy 
by consent. After insured’s death, beneficiary under life policy held proper party 
with whom to negotiate for rescission and return of premiums paid. That, after in- 
sured’s death, action does not lie to rescind life policy, held not to prevent rescission 
by consent. Peterson v. New York Life Ins. Co. (Minn.) . She = 926 

§ 247. RESCISSION BY INSURER. 

247-—-Law applicable to representations or concealment does not change when insurer seeks 
cancellation of policy. Continental Casualty Co. v. Winsor. (Mich.) ee ta 1335 

§ 247. Insurer’s right, if any, to cancel accident policy because insured misrepresented 
physical condition and earning capacity held not barred by enactment of statute, except 
where beneficiary sues. Wollums v. Mutual Ben. Health & Accident Ass’n. (Mo.) .1350 . 

247—State law preventing life insurance company from contesting claim under policy, 
held inapplicable in suit for cancellation of policy on ground of misrepresentation. 
Franco et al. v. New York Life Ins. Co. (U. S$.) 

247—-Rescission of life policy because of falsity or inaccuracy of answers to questions in 
application is not favored. Pacific Mutual Life Ins. Co. v. Cunningham et al. (U. S.) 872 


§ 249. ACTIONS FOR RESCISSION. 
249—Evidence in suit to cancel life policies, warranted finding that insured misrepresented 
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matters increasing risk of loss warranting cancellation. Franco et al. v. 
Life Ins. Co. (U. S. 

249—Power of equity to cancel life insurance policy will not be exercised except in clear 
case. Insurer, seeking to cancel life policies, has burden to show by clear, cogent, and 
convincing proof that insured’s answers to questions in application were materially and 
knowingly false. Pacific Mutual Life Ins. Co. v. Cunningham et al. (U. S.) sses B73 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 


ranty or Condition. 
(A) GROUNDS IN GENERAL. 
§ 252. REPRESENTATIONS. 
§ 253. IN GENERAL. 
253—Material false statements in application render life insurance policy voidable under 
North Carolina Law. Fountain & Herrington Inc. v. Mutual Life Ins. Co. of New 
York. (U. S.) it 33.5.5 
253—Material false statements in application for insurance relieve insurer from liability 
if insured knew statements were false. Self et al. v. New York Life Ins. Co. (U. S.)..1189 
253; MATERIALITY. 
representation, though untrue, will not invalidate contract of insurance unless 
material. Inter-Oceon Casualty Co. v. Huddleston. (Ark.) ‘ 1078 
255—Standard mortgage clause is separate contract of insurance with mortgagee, ‘though 
attached to policy of owner and depending on it for some provisions. Home Ins. Co. 
v.. Cussie @ al. CU. §.) 
255—False statements in application are deemed material, if such as would materially 
influence insurer’s judgment in accepting risk or fixing premium. Fountain & Herring- 
ton Inc. v. Mutual Life Ins. Co. of New York. (U. S.) ........... ENE 
§ 256. EFFECT OF MISREPRESENTATION. 
(1). In general. 
256(1)—Falsity of answers in application respecting matters prejudicially affecting risk made 
life policies voidable at insurer’s option within two years. Franco et al. v. New York 
Life Ins. Co. (U. §.) 
256(1)—-Applicant’s representations, if not constituting warranties or materially inducing 
insurer to execute policy, will not affect policy or justify rescission. Northern Life 
Ins..Co. v. King. .(U. S.) : 
256(1)—In Massachusetts, insured’s misrepresentations will not defeat life policy, unless 
made with actual intent to deceive, or increasing risk. New York Life Ins. Co. v. 
Drooker et al. (U. S.) 
(2). Knowledge and intent of applicant, 
256(2)—Misrepresentation by insured, in application for life policy, increasing risk of 
loss is sufficient to vitiate policy, regardless of intent. Franco et al. v. New York 
Life Ins. Co. (U. S.) J waa war 
256(2)—-Insured’s false statements in applic ation for life insurance . constituting representa- 
tions, will not avoid policy, unless insured knew of falsity or was chargeable with 
knowledge thereof. Insured’s false statements in application, material to risk and made 
within knowledge of falsity, will invalidate life policy without further proof of actual 
conscious intent to defraud or deceive. Absence of intent to deceive by applicant for 
life policy will not relieve applicant of consequences of conscious falsity. Pacific 
Mutual Life Ins. Co. v. Cunningham et al. (U. S.) 873 
56(2)—-No misrepresentations in negotiation of policy by insurer will avoid policy unless 
made with intent to deceive. Houston v. New York Life Ins. Co. (Wash.) 1249 
257. CONCEALMENT. 
258. —— IN GENERAL. 
58—Insured in contract of marine insurance must voluntarily disclose to insurer all cir- 
cumstances known to him materially affecting risk, and failure to make disclosure will 
vitiate policy. King et al. v. Aetna Ins. Co. (U. S.) : 
§ 260. - MATERIALITY. 
260—If insurer with full information would have refused risk, concealment is material 
though undisclosed fact would not have increased risk. On issue of hazard assumed, 
test is whether facts, if known, would have resulted in demand for higher premium 
or in offer of less favorable form of policy. Solez vy. General Accident & Liability 
Ins. Co. Led... CO. SD 
§ 263. WARRANTIES. 
§ 264. —— IN GENERAL. 
(2). Construction. 
264(2)—Every representation by insurance applicant will be strictly considered as warranty, 
where clearly so stipulated. Northern Life Ins. Co. v. King. (U. S.) 
§ 265. - DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 
265—Insured’s statements in application for life insurance in view of language of applica- 
tion, held representations as distinguished from warranties, requiring substantial truth 
in representations material to risk. Pacific Mutual Life Ins, Co. v. Cunningham et al. 
(U. S.) Suticeca ; Miwie acs cated Abita enea's «« S73 
265—In action on health policy, statements concerning condition of health in application 
aaa representations and not warranties. Inter-Ocean Casualty Co. v. Huddleston. 
(Ark.) .1078 
265—Statements made by insured must be considered as "representations and not warranties 
in life policy so providing, in absence of fraud. New York Life Ins. Co. v. Carroll. 
(Okla. ) ; 


1063 





The Insurance Law Journal, Vol. 78 


265—Insured’s statement in application that he kad not consulted physician within seven 
years was “representation”? not warranty. Huey v. American National Ins. Co. (Tex.) 
$ 267. FULFILLMENT OF BREACH. 
267—Warranty must be literally true, whether material or not. Springfield Fire & Marine 
Co. v. Nix. (Miss.) 
EFFECT OF BREACH. 
representation by insurance applicant constitutes ‘“‘warranty,’’ mistake or 
forgetfulness will not excuse omission to furnish required information. Northern Life 
Ins. Co. v. King. (U. S.) 
268—Falsity of answers in application, warranted to be true, held conclusively shown, 
defeating recovery on insurance contract regardless of materiality of answers. National 
Aid Life Ass’n. v. Miller. (Texas.) 
§ 269. CONDITIONS PRECEDENT. 
§ 270. EFFECT OF BREACH. 
270—Performance of “condition precedent” in life insurance contract is essential to con- 
tract’s existence, whereas “breach of warranty” does not prevent inception, but affords 
remedy provided by contract or law. Statute invalidating life policies for misrepresenta- 
tions made in obtaining or securing policies does not cover condition precedent essen- 
tial to existence of contract. Hurt et al. v. New York Life Ins. Co. (U. S.) 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 272. SUBJECTS OF MARINE INSURANCE IN GENERAL. 
272—Concealment of overvaluation of vessel so excessive as to make risk speculative 
vitiates policy. King et al. v. Aetna Ins. Co. S.) 
§ 280. DESCRIPTION AND CONDITION OF GOODS. 
280—Erroneous information furnished regarding model of automobile insured against fire 
could not be considered breach of warranty, because not increasing hazard. Perry v. 
Fidelity & Guaranty Fire Corporation of Baltimore, Md. (La.) 
§ 281. AMOUNT OR VALUE 
281—Statements made by assured regarding cost and other information respecting insured 
automobile, and written in policy in section styled “Warranted by Assured” were 
warrants. Springfield Fire & Marine Ins. Co. v. Nix. (Miss.) 
§ 282. TITLE OR INTEREST OF INSURED. 
. Construction and effect of provisions of policy. 
282(1)—In absence of specific inquiry, insured need not state exact interest which is 
not necessary to be described in fire policy. Mechanics Ins. Co. et al. v. Inter 
Southern Life Ins. Co. (Ark.) 
282(1)—Misstatement as to title and ownership of insured property often avoids fire 
policy. Allison et al v. National Union Fire Ins. Co. (Tenn.) 
282(1)—In absence of fraud, agent for undisclosed principal held entitled to use 
own name on fire policy. Franklin Fire Ins. Co. v. Shadid. (Tex.) 
(3). Property held in trust. 
282(3)—Where insured paid for property, taking title in himself and wife as tenants by 
entirety, intending wife to have title only after his death, there was no resulting trust 
making insured equitable owner for insurance purposes. Fulbright v. Phoenix Ins. 
Co. of Hartford, Conn. (Mo.) 
(5). Title in husband or wife. 
282(5)—Ownership of tenant by entirety is not “sole and unconditional ae. within 
fire policy provision. Fulbright v. Phoenix Ins. Co. of Hartford, Conn. (Mo.) 
282(5)—If plaintiff wife was sole owner of insured property so as to entitle her to 
reformation of policy in hushand’s name, policy would not be void under unconditional 
ownership clause. St. Paul Fire & Marine Ins. Co. v. Culwell et al. (Tex.) . » 1045 
(13). Vendor and purchaser of personal property. 
282(13)—Conditional buyer asserting, in declarations made part of automobile insurance 
policy, ‘‘complete ownership’? of car, held precluded from recovery against insurer. 
Faris v. Travelers’ Indemnity Co. (Mass.) 
§ 286. SPECIAL CIRCUMSTANCES AFFECTING RISK. 
286—Insured’s false information regarding her husband’s occupation could not have availed 
automobile fire insurer to avoid liability because not increasing hazard. That insured 
was engaged in no business did not authorize cancellation of policy giving insured’s 
occupation as housewife and covering automobile used for pleasure and_ business. 
Perry v. Fidelity & Guaranty Fire Corporation of Baltimore, Md. (La.) ........ 181 
286—Misrepresentation by insured concerning other insurance and prior loss, in violation 
of terms of theft policy, being material to the risk, ene recovery on policy. 
Kravit v. United States Casualty Co. (Mass.) 
286—Failure of insured through misunderstanding to ‘disclose ‘prior ‘fire losses held to 
prevent recovery on policy especially providing for avoidance thereof by false state- 
ments in application. Home Ins. Co. of New York v. Cavin. (Miss.) 
286—Loss from ‘“‘window-smashing” held not to render cuneiens statement in application 
for robbery policy that insured sustained no loss similar to that insured against, where 
patiey, did not cover such loss. Northwestern Casualty & Surety Co. v. Pike & Kramer. 
(U 


§ 288. OTHER INSURANCE. 
(1). In general. 
288(1)—Misrepresentation by insured concerning other insurance and prior loss, in 
violation of terms of theft policy, being material to the risk, precluded recovery on 
policy. Kravit v. United States Casualty Co. (Mass.) 
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(C) MATTERS RELATING TO PERSON INSURED. 


§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 
291(1)—That insured under health policy had previously suffered from malaria though not 
revealed in application, held not to prevent recovery for second attack, where second 
attack was independent of first. Inter-Ocean Casualty Co. v. Huddleston. (Ark.)....1078 
291(1)—That signed application failed to reveal previous heart disability entitled insurer, 
prima facie, to cancellation of health and accident policy. Massachusetts Protective 
Ass’n. v. Allen. (Mo.) eee te oa TPES SL Renee akcen die ven ke were 
291(1)—Respecting recovery under insurance contract, answers that applicant was in good 
health, had not been treated by physician for two years, had never had specified 
diseases, etc., held material. National Aid Life Ass’n. v. Miller. (Texas.) ... 505 
291(1)—To be material to risk, concealed must have been of character affecting general 
health of applicant and lessening term of his life expectancy. Huey v. American National 
Ins. Co. (Tex.) . a ee Pee Pin tale ae a ad : ea oe 
291(1)—Insured’s misrepresentations, with intent to deceive, respecting consulting physician 
and sugar in urine, entitled life insurer to avoid policies. That insured did not die of 
diabetes held immaterial in determining whether misrepresentaton respecting sugar in 
urine was material to risk. New York Life Ins. Co. v. Drooker et al. (U. S.) 624 
291(1)—Term ‘“‘illness’’ within application for life policy must be considered in light of 
ordinary conception and understanding of term and legal principles defining term. 
Term “‘illness’’ within application for life policy means condition interfering with 
applicant’s usual vocation, or ailment affecting soundness of applicant’s health. Infre- 
quent tonsil trouble suffered by insured, for which several X-ray therapy treatments 
were taken over period of years, held not “‘illness’’ within application for life policy. 
Pacific Mutual Life Ins. Co. v. Cunningham et al. (U. S.) a Sates re 
291(1)—-Statements in application for life insurance policy as to insured’s prior illness, 
consultations with physicians, and applications for other insurance are deemed material 
as matter of law. Fountain & Herrington, Inc. v. Mutual Life Ins. Co. of New York. 
(U. S.) : <p Rees a oleate ia wee .. 1168 
(3). Knowledge and intent of applicant. 
291(3)—That insured was ignorant of tubercular condition held not to warrant recovery on 
life policy providing for invalidity thereof, if insured had pulmonary disease. Popowicz 
v. Metropolitan Life Ins. Co. (Conn.) : ; 
291(3)—Whether applicant for life insurance has previously suffered from illness con- 
stitutes inquiry material to risk, requiring exercise of good faith. Pacific Mutual Life 
Ins. Co. v. Cunningham et al. (U. S.) ; 
(4). Representations as to the existence of specific diseases. ; ; i 
291(4)—Breach of either of provisions of policy authorizing declaration of invalidity, in 
case of prior unsound health or pulmonary disease, relieved insurer when sued on 
policy. Popowicz v. Metropolitan Life Ins. Co. (Conn.) : 
291(4)—Insurance company defending action on policy held not “person authorized by law 
» to inspect records’ of board of health, within board’s regulation, though records might 
establish insured’s false representations. Regulation of health department forbidding 
public inspection of records of tuberculosis cases held not unreasonable. McGowan 
v. Metropolitan Life Ins. Co. et al. (N. Y.) .......... ee ae aaa 
291(4)—Evidence that insurer relied upon answers that no albumin or sugar was found in 
urine held not controlling in determining whether misrepresentation was material to 
risk. New York Life Ins. Co. v. Drooker et al. (U. S.) 
(5). Good or sound health. 
291(5)—Breach of either of provisions of policy authorizing declaration of invalidity, in 
case of prior unsound health of pulmonary disease, relieved insurer when sued on 
policy. Popowicz v. Metropolitan Life Ins. Co. (Conn.) 
§ 292. MEDICAL ATTENDANCE. 
292—Omission to state, in application for health and accident policy, that, when a medical 
student, insured consulted instructors concerning nonrecurring sinus condition and 
numbness, held not to avoid policy. Continental Casualty Co. v. Winsor. (Mich.) 1335 
292—Beneficiary held bound by policy containing limitation against liability of insured had 
been treated for serious disease. Reinhardt v. Life & Casualty Ins. Co. of Tennessee. 
CN. ©) a 
292—False answer 
held material false representation, avoiding life policy issued without medical examination. 
Answer in application to question concerning medical advise constituted material false 
representation, where physician attended insured on three occasions within preceding 
year. Jenkins v. John Hancock Mutual Life Ins. Co. (N. Y.) 59 
292—Respecting recovery under insurance contract, answers that oaems was in good 
health, had not been treated. by physician for two years, had never had specified 
diseases, etc., held material. National Aid Life Ass’n. v. Miller. (Texas.) 505 
292—Omitting from application information that insured had consulted physician regarding 
peptic ulcer did not authorize rescinding policy. Northern Life Ins. Co. v. King. as 
(U. S.) 
292—Insurance applicant’s representations that, within specified period, applicant had not 
consulted physician, are material, and, when false, constitute fraud on insurer relying 
thereon. Raives v. Raives et al. (U. S.) . ; 634 
292—Term “practitioner” within application for life p ) I 
as qualified and willing to diagnose or treat diseases, etc. ss Lady assistant in office of 
practicing physician, who gave applicant for life insurance X-ray applications, if applica- 
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tions constituted ‘“‘treatments,’”’ held not “practitioner’? within terms of application. 
Pacific Mutual Life Ins. Co. v. Cunningham et al. (U. S.) 

292—-Statements in application for life insurance policy as to insured’s prior illness consul- 
tations with physicians, and applications for other insurance are deemed material as 
matter of law. Fountain & Herrington, Inc., v. Mutual Life Ins. Co. of New York. 
i; e. 

§ 299. SPECIAL CIRCUMSTANCES AFFECTING EXTENT OF RISK. 

299—False representations in application for accident policy that applicant carried no other 
accident insurance and that his income exceeded indemnity under all policies carried 
prevented recovery. Southern ‘Surety Co. of New York v. Fortson. (Ga.) 

§ 300. PREVIOUS APPLICATION FOR INSURANCE. 

300—-That insured had previously applied to another company for one form of policy, and 
was offered less favorable form, held not “rejection.” Rejection of application because 
insured already had insurance exceeding insurer’s limit held not material to risk as 
respects necessity of disclosure in subsequent application to another company. Question, 
in application for accident policy, whether life, health or accident company ever re- 
jected insured’s application, required disclosure that life company rejected application 
for life policy. Solez v. General Accident & Liability Ins. Co., Ltd. (U. 

300—Statements in application for life insurance policy as to insured’s prior illness, con- 
sultations with physicians, and application for other insurance are deemed material as 
matter of law. Fountain & Herrington, Inc., v. Mutual Life Ins. Co. of New York. 
(U. S.) 

§ 301. OTHER EXISTING INSURANCE. 

301—False representations in application for accident policy that applicant carried no other 
accident insurance and that his income exceeded indemnity under all policies carried 
prevented recovery. (Ga.) 

301—That application mistakenly reported name of company in which applicant was already 


insured held not material to risk. Solez v. Zurich General Accident & Liability Ins. 
Co, 4M. OU. SD os 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 306. CONDITIONS SUBSEQUENT. 
§ 308. —— FULFILLMENT OR BREACH. 
308—Landlord, regardless of knowledge, is bound by tenant’s acts violative of fire policy. 
Patriotic Ins. Co. of America v. Franciscus. (U. S. 
§ 310. ee AND  comermanies TO GIVE EFFECT TO FORFEITURE. 
(1) mn genera 
310(1)—Insurer could resist liability on policy under clause authorizing declaration of 
invalidity, without having expressly declared policy void. Popowicz v. Metropolitan Life 
Ins. Co. (Conn.) 
(2). Nonpayment ‘of premiums or assessments. 
310(2)—If accident insured knowingly collects full wages, notwithstanding continuing pre- 
mium payment order upon employer, insurer need not present order nor give notice of 
nonpayment. If insured knowingly collects full wages, notwithstanding continuing 
premium payment order upon employer, policy held forfeited without notice, notwith- 
standing insurer’s option to receive from employer past-due installments out of sub- 
sequently accruing wages. Pacific Mutual Life Ins. és: v. Watson. (Ala.) 
310(2)—Purported cancellation of fire policy for nonpayment of premium notes, held not 
effective. Ryerson v. National Fire Ins. Co. of Hartford, Conn. (Ia.) 
310(2)—Policy covering loss of life through accidental means held not “life insurance 
policy” within statute relating to forfeiture for nonpayment of premium. Loades v. 
Woodmen Accident Co. (Kan.) 
310(2)—Clause of fire policy stating assessment shall be paid within stipulated time or 
policy will be forfeited is valid, and operates to work forfeiture. Insured’s failure to 
pay assessment within time worked forfeiture of policy, barring insured from recovery. 
a) No. 7, Keeler Tp. v. Farmers’ Mutual Fire Ins. Co. of Dowagaic. 
ich. 
310(2)—Policy without provision that default in payment of assessments would work for- 
feiture continued in force notwithstanding nonpayment of assessments. Caine 
Physicians’ Indemnity Co. of America. (Mo.) .. 
310(2)—“‘Holder” in life policy held to mean insured, not beneficiary, thus not entitling 
beneficiary to notice of nonpayment of premium, as regards nonforfeiture provisions. 
Kelly v. New England Mutual Life Ins. Co. (U. S.) 
310(2)—Assessment by directors of mutual windstorm insurance company on policyholders, 
and notice of assessment, stating rate but not gross amount of assessment, held fatally 
defective, under by-law, as basis for policy forfeiture. Ejinerson v. Wisconsin Tiornado 
Mut. Ins. Co. (Wisc.) 
$ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 
311(1)—That assured, in violation of co-operation clause, failed to _c»-operate with auto- 
mobile liability insurer in action against assured, resulting in prejudice to insurer, held 
defense to injured party’s action against insurer to recover on judgment obtained 
against assured. To make assured’s violation of provision of automobile liability policy 
defense against injured party, provision must be reasonably necessary for insurer’s 
protection and capable of ready compliance by assured. Assured’s violation of con- 
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dition of automobile liability policy is no defense against injured party, unless insurer 
was substantially prejudiced. Hynding v. Home Acc. Ins. Co. L. A. (Cal.) 

311(1)—One injured by automobile could not recover on liability insurance policy if assured 
ome = recover thereon. Ada D. Rochon v. Preferred Acc. Ins. Co. of N. Y. 

onn. : 

311(1)—Statute providing for absolute liability under ‘‘motor vehicle liability policy” applies 
ony Y required policies. Cohen v. Metropolitan Casualty Ins. Co. of New York. 

311(1)—Insurer’s defense of misrepresentations respecting ownership and transfer of 
taxicab held not available as against third person, under terms of policy. Sandolovich 
v. United States Fidelity & Guaranty Co. (N. Y.) 

311(1)—Provisions in automobile indemnity policy issued to automobile rental agency, 
imposing obligations on designated “insureds” in case of accident, held inapplicable 
to injured persons. Failure of “insured’’ designated in automobile indemnity policy 
issued to automobile rental agency to comply with conditions imposed in case of accident 
held not to forfeit rights granted by policy to injured persons. Watson v. Royal 
Indemnity Co. (U. S.) 

(2). Assignees. 

311(2)—In absence of special clause, in case of pledge or assignment of fire policy as 

security for debt, breach of policy conditions by insured defeats rights of assignee or 


pledgee as well as rights of insured. Central Union Bank of South Carolina v. New 
York Underwriters’ Ins. Co. (U. 8.) 


(3). Mortgagees and their assignees. 
311(3)—-Union mortgage created relation of insurer and insured between insurer and 
mortgagee, independent of contract with mortgagor. Union mortgage clause does not 
protect mortgagee’s interest from acts or neglect of mortgagor, where mortgagee par- 


ticipates therein, or knows, or should know thereof. Fidelity Phenix Fire Ins. Co. v. 
Garrison et al. (Ariz.) 


311(3)—Mortgagee, under standard mortgage clause in "fire policy. is not affected by insured’s 
acts or omissions avoiding policy as to insured. Detroit Fire & Marine Ins. Co. v. 
Helms. (Ark.) 

311(3)—Distinction between “loss payable’ clause and ‘“‘standard mortgagee” clause of fire 
policy, stated. Kimberley & Carpenter, Inc. v. National Liberty Ins. Co. of America. 

el. 

311(3)—Protection to mortgagee on union mortgage clause of fire policy must not be 
curtailed merely because incidental advantage may result to mortgagor. Intent of 
union mortgage clause is to give mortgagee same benefit as if he had taken out separate 
policy. Fidelity Phenix Fire Ins. Co. et al. v. Brenhan et al. (N. H.) wae 

311(3)—That property was sold under foreclosure to mortgagee subsequent to fire held not 
to affect rights of mortgagee under policy. Power Building & Loan Ass’n. v. Ajax Fire 
Ins. Co. (N. J.) 

311(3)—Provision of mortgage clause that rights of mortgagee shall not be affected by “any 
act.of owner” is not limited td acts prohibited by policy or failure to perform acts 
required by policy. Beaver Falls Building & Loan Ass’n. v. Allemania Fire Ins. Co. 
of Pittsburgh. (Penn.) ae eT PR 

311(3)—Standard mortgage clause in separate contract of insurance with mortgagee, 
though attached to policy of owner and depending on it for some provisions. Change 
of occupancy from ownef to tenant, terminating fire policy as to owner, did not affect 


mortgagee’s insurance, under standard mortgage clause. Home Ins. Co. v. Currie et al. 
(oO. Sa 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

2. CHANGE IN OCCUPANCY OF BUILDING 
—Change from occupancy of building insured to vacancy held not to constitute “‘change 
in occupancy” under fire policy provision that, “if there be change in occupancy of 
property making risk more hazardous,” policy becomes void. Provision that, “if there be 
change in occupancy of: property making risk more hazardous” fire policy becomes void, 
cannot be construed as including provision rendering policy void if building becomes 
vacant. Danels v. Farm Property Mut. Ins. Ass’n. of Des Moines. (Ia.) ; : 

322—Words in fire policy “while occupied by owner and not otherwise as dwelling” had 
effect of continuing warranty that owner alone would occupy house as dwelling. In 
fire policy, exception of change of occupation without increase of hazard held not 
general permission to make change impairing special warranty of owner’s occupation, 
Insured taking policy at lower rate under limitation excluding tenant occupancy es- 
topped himself to claim that change to tenant occupancy would not increase hazard. 
Rider respecting occupancy by owner, to extent it conflicted with part of policy 
respecting exception of change of occupants without increase of hazard, annulled policy 
form. Under policy requiring occupancy by owner,. insurance on house had ceased where 
it was occupied solely by tenants when burned. Home Ins. Co. v. Currie et al. 
@. &) ; 

322—-Breach of warranty in fire policy that building should be occupied only as stipulated 
is fatal, regardless of imsured’s knowledge. Mere ‘recital in fire policy that premises 
were occupied as garage held not absolute warranty. Patriotic Ins. Co. of America v. 
Franciscus. (U. S.) : 

§ 323. BUILD™ING BECOMING VACAN’. 

(1). In general. 
323(1)—Provision that fire policy shall be void if premises remain vacant for more than 
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ten days without insurer’s written consent held reasonable and binding. Home Ins. 
Co. v. Hardin. (Miss.) 
$ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(1). In general. 
326(1)—“‘Prohibited articles warranty” of fire policy could be violated if tenant kept pro- 
hibited article on premises, even if without insured’s knowledge. St. Paul Fire & 
Marine Ins. Co. v. Bachmann. (U. 
(3). Gasoline. 
326(3)—Provision prohibiting use of gasoline and rider must be construed in connection 
with —— for which insurer knew boat insured. Baum v. North River Ins. Co. 
(N. C.) 
326(3)—If gasoline on premises for manufacturing moonshine by tenant was more hazardous 
than use of gasoline in bottling automobile oils permitted by rider, “prohibited articles 
warranty,” of policy was violated. St. Paul Fire & Marine Ins. Co. v. Bachmann. 
(U. ) wale Se seot a ai 
5” 327. REMOVAL OF GOODS. 
327—Insured’s violation of conditions or breach of warranty, under location clause, held 
not to invalidate fire policy, unless contributing to loss. Mayfield et al. v. North River 
Ins. Co. of New York. (Nebr.) . 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—Fire policy provision making policy void if insured’s interest was other than 
sole ownership, or if change in interest took —_ held valid. Baum v. North 
River Ins. Co. (N. C.) 
328(1)—Fire insurance nee is personal in its nature, and is avoided by sale of insured 
property. Allison et al. National Union Fire Ins. Co. (Tenn.) ; 5 
328(1)—-Where insured owns merely interest in estate, word ‘“‘interest’’ in ‘forfeiture clause 
of fire policy has force, and any chz inge in such interest forfeits policy. Where insured 
owns title to property, word ‘interest’? in forfeiture clause of policy has no application. 
St. Paul Fire & Marine Ins. Co. v. Culwell et al. (Tex.) ae 
(2). What constitutes change of title or interest in general. 
328(2)—Act of assignee of mortgagee in acquiring quitclaim deed from purchaser at tax 
sale held not to invalidate mortgagor’s fire policy under sole and _ unconditional 
ownership clause. Franklin Fire Ins. Co. v. Butts et al. (Ark.) 
328(2)—Under standard mortgage clause in fire policy, mortgagee’s purchase at his own 
foreclosure sale is not ‘‘change of ownership” which will invalidate policy, unless 
Notice is given to insurer. Under fire policy with “standard mortgagee”’ clause, insurer 
was liable in case of loss to mortgagee who had foreclosed and purchased at fore- 
a sale. Kimberley & Carpenter, Inc. v. National Liberty Ins. Co. of America. 
(Del.) 
328(2)—Insured’s transfer of title notes to automobile, to third person, held to avoid fire 
policy covering automobile, where transfer was made without insurer's written consent 
added to policy. Allison et al. v. National Union Fire»Ins. Co. (Tenn.) 
(3). Transfers between owners. 
328(3)—There may be shifting of interest of parties jointly insured against fire without 
affecting rights under policy. Mechanics Ins. Co. et al. v. Inter Southern Life Ins. 
Co. (Ark.) 
(4). Conveyance to wife. 
328(4)—Change in title to insured property, within fire policy, occurred as of date of 
acknowledgment and delivery of sheriff's deed to mortgagee purchasing at  fore- 
closure sale. By change in title to property insured, occurring as of date of acknowledg- 
ment. and delivery of sheriff's deed to mortgagor’s insurable interest ended 
Sheriff’s sale of insured property to mortgagee at foreclosure sale rendered fire = 
void. Edward G. Budd Building & Ioan Ass’n. v. Kinsella. (Pa.) ; 
(5). Contract for sale. 
328(5)—Contract to sell property did not prevent recovery on fire policy, where soliciting 
agent was fully informed of contract. Where insured and wife owned property as 
tenants by entirety, sales contract by insured, wife not joining, effected no op of 
ownership. Fulbright v. Phenix Ins. Co. of Hartford, Conn. (Mo.) 
328(5)—Executory contract of sale, not consummated before fire, held not breach of con- 
dition that insured’s interest should remain sole and unconditional. Baum v. North 
River Ins. Co. (N. C.) ; cat heeceae 2 : sae alea See 
(6). Incumbrance of property. 
328(6)—Execution of chattel mortgage on insured fixtures, of which insured was sole 
owner, held not to change insured’s “interest”? therein so as to avoid policy or work 
forfeiture. St. Paul Fire & Marine Ins. Co. v. Culwell et al. (Tex.) ....... 3 1045 


4). “Commencement of foreclosure proceedings’ or “notice of sale.” 
328(14)—Commencement of mortgage foreclosure proceeding, in view of loss payable 
clause, held not to invalidate fire policy. Franklin Fire Ins. Co. v. Butts et al. (Ark.) 
328(14)—Provision in standard fire policy that policy should be void if notice of sale by 
virtue of mortgage or trust deed was given held inoperative. Execution, seizure, and 
advertisement of sale held not commencement of “foreclosure proceedings” by virtue of 
mortgage or trust deed within fire policy making policy in such case void. Bell Inc. 
v. Security Ins. Co. of New Haven, Conn. (La.) 
328(14)—Breach of conditions in fire policy relating to other insurance and mortgage fore- 
closure proceedings held not to preclude recovery unless breach contributed to loss. 
Newman v. National Union Fire Ins. Co. of Pittsburgh, Pa., et al. (Nebr.) ; 
328(14)—Provision in insurance policy that commencement of foreclosure proceeding or 
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giving notice of sale with knowledge of insured should void policy held invalid. Inabinet 
v. Royal Exchange Assur. of London et al. (S. C.) 
§ 330. INCUMBRANCES. 
(1). In general. 
330(1)—Breach of fire policy by executing chattel mortgage on all of insured property 
would render policy under terms thereof. Ransom v. Potomac Ins. Co. of District of 
Columbia. (Mo.) eee : , ‘ ‘ =n eh atime aterite .1021 
330(1)—“‘Loss payable clause’ does not inform insurer of existence of chattel mortgage, 
but protects insured’s creditor, without property interest, against loss by fire. Sun 
Insurance Office v. Scott. (U. S.) ; 
(5). Entire or severable contracts. 
330(5)—Chattel mortgage upon household goods only held not to render void fire policy 
covering household and personal effects and conditioned to be void upon incumbrance 
of “subject of insurance’’ by chattel mortgage. Ransom v. Potomac Ins. Co. of District 
of Columbia. (Mo.) ea wate eee tne Pee ater ee 
§ 332%. —— 
332%4—Theft policy stipulation that automobile was ‘usually kept in” private garage did 
not require that automobile be kept in garage all the time, nor require more care at 
night than in daytime; word ‘“‘usually’’ meaning commonly, customarily, ordinarily. 
Insured, leaving automobile in front of house on night of theft, could recover on 
theft policy stipulating that automobile was usually kept in private garage. Reed v. 
Fidelity & Guaranty Fire Corporation of Baltimore, Md. (La.) ‘ ‘ 184 
§ 333. SPECIAL CAUSES INCREASING RISK. 
(1). In general. 
333(1)—Charge that seed cotton in tenant house temporarily, even if it increased risk 
would not avoid policy, held not error, evidence authorizing finding cotton was only 
temporarily stored and policy not prohibiting such storing. Farmers’ Protective Fire 
Ins. Co. of Georgia v. Weaver. (Ga.) 3 . ..1274 
333(1)—Provision voiding fire policy on increase of hazard by means within insured’s control 
or knowledge held inconsistent with provision voiding policy for change in possession, 
except change of occupancy without increase of hazard, as regards liability for increase 
of hazard without insured’s knowledge. To avoid fire policy increased hazard must take 
place within insured’s knowledge or control. Words ‘“‘control or knowledge”’ as used in 
fire policy held equivalent to consent or knowledge and implied negative participation 
in increased hazard. Buccola v. National Fire Ins. Co. of Hartford, Conn. (la.) ‘ 
333(1)—Any continuing condition which makes occurence of fire more or less likely affects 
hazard, and as general rule may be proven. Home Ins. Co. v. Currie et al. (U. S.) 
333(1)—‘‘Increased hazard warranty” of fire policy was not violated, unless there was 
increase of hazard within insured’s knowledge and control. St. Paul Fire & Marine 
Ins. Co. v. Bachmann. (U. S.) s ; 
333(1)—Under fire policy clause avoiding policy if hazard be increased by means within 
insured’s control or knowledge policv is not avoided by tenant’s acts, unless insured 
landlérd knew, or by exercising ordinary care would have known thereof. Patriotic 
Ins. Co. of America v. Franciscus. (U. §S.) : ; 6 anne 
333(1)—Provision in fire policy permitting use of natural gas in barn for light and fuel 
implies use of gas only in customary way. Use of gas in barn covered by fire policy, 
under unusual conditions, increasing hazard, held to avoid policy, in view of warranty. 
Whitlatch v. Mutual Fire Ins. Co. of West Virginia. (W. Va.) 363 
335. KEEPING BOOKS, PAPERS, AND SAFE. 
(1). Nature, validity, and operation in general. 
335(1)—Record warranty clause had no application to insured rice stored in old dwelling 
house on farm. Mechanics Ins. Co. et al. v. Inter Southern Life Ins. Co. (Ark.) ... 326 
(2). Taking inventory. 
335(2)—Entry of figure representing value of shoes under figure in hundreds column on 
inventory of other merchandise held not “itemized inventory’ of shoes within ‘ire 
policy. National Fire Ins. Co. v. Patridge. (Miss.) ; . - 4297 
(3). Keeping books of account. 
335(3)—Insured’s failure to preserve daily sales slips, posted to ledger weekly, violated 
iron-safe warranty in fire policy. National Fire Ins. Co. v. Patridge. (Miss.) 1297 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. 
336(1)—Other insurance held permissible where fire policy contains on first page “other 
insurance permitted” and on second page provision that policy should be barred if 
other insurance was procured. Miracle v. New York Underwriters Ins. Co. (Ky.) .. 
336(1)—Breach of conditions in fire policy relating to other insurance and mortgage fore- 
closure proceedings held not to preclude recovery unless breach contributed to loss. 
Newman v. National Union Fire Ins. Co. of Pittsburgh, Pa., et al. (Nebr.) 
336(1)—Insured’s taking out additional fire insurance in other company, contrary to con- 
stitution of mutual fire insurance association, without association’s knowledge or con- 
sent, held to render mutual policy void. Springfield Tp. Mut. Fire Ins. Ass’n. v. Foster 
et ux. (Ohio.) 
336(1)—Procuring additional insurance, in violation of clause suspending liability if without 
written consent added to policy, voids policy while insurance exists. Statute enacted 
after jnsurance of standard fire policy did not effect clause suspending liability by 
procuring additional insurance without written consent. Filikowski v. Springfield Fire 
& Marine Ins. Co. (Wis.) 
(2). Knowledge and consent of insured. 
336(2)—Additional insurance, obtained without insured’s consent, knowledge, acquiescence, 
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or ratification, does not violate clause forfeiting policy for obtaining additional insur- 
ance. As respects additional insurance, mortgage on automobile authorizing mortgagee 
to obtain insurance on mortgagor’s neglect did not authorize mortgagee to obtain policy, 
unless mortgagor neglected to insure. Under mortgage on automobile authorizing 
mortgagee to obtain insurance on mortgagor’s neglect, mortgagee was not authorized to 
obtain insurance binding on mortgagor without notice to him. Commonwealth Ins. Co. 
v. Evans. (Tex.) 
(3). Identity of property or interest. 
336(3)—On question of double insurance policy covering farm implements, including auto- 
mobiles, held not to cover automobile destroyed by fire, under circumstances. Massaro v. 
Glens Falls Ins. Co. (N. Y.) 
(C) MATTERS RELATING TO PERSONS INSURED 
§ 339. CHANGE OF OCCUPATION. 
339—General term “worker” following specific term ‘wrecker’ as employed in accident 
policy relating to increasing risk by engaging in hazardous occupation held restricted 
in its meaning to work of like kind, as is covered by particular term. Caine v. 
Physicians’ Indemnity Co. of America. (Mo.) 
(D) ASSIGNMENT OF POLICY. 
§ 347. ASSIGNMENT AS COLLATERAL SECURITY. 
347—Before loss, insurer can rescind policy procured through mutual mistake or fraud. 
Forrester v. Southland Life Ins. Co. (Tex.) 
(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 
349(1)—Forfeiture clause in life policy for nonpayment of premium is valid. Johnson v. 
Commonwealth Life Ins. Co. (Ala.) 
349(1)—Where agent taking post-dated check, sent insurer entire sum it was entitled to 
before issuance of policy, insurer could not, after insured’s death, raise question of 
= of premium. Courdway v. People’s Mut. Life Ins. Co. of California. 
(Calif.) 
349(1)—Insurer was not liable on life policies after expiration of grace _— for ere 
of premiums. Burns v. Prudential Ins. Co. of America. (Md.) 121% 
349(1)—If fire policy contains no provision for forfeiture for insured’s failure to ‘pay 
assessments, failure to pay same on day named in policy will not constitute forfeiture. 
Clause of fire policy, stating assessment shall be paid within stipulated time or policy 
will be forfeited is valid, and operates to work forfeiture. School Dist No. 7, Keeler 
Tp. v. Farmers Mutual Fre Ins. Co., of Dowagaic, Mich. (Mich.) ip sae ec: Rae 
349(1)—-Insurance policies, granting four weeks’ grace for payment of premiums, lapsed 
on nonpayment of premiums for over two months and become void where no application 
for reinstatement was made. No recovery can be had on lapsed insurance policy, 
contractual relation between parties having ceased. Johnson v. National Life 
Accident Ins. Co. (Mich.) d eS 
349(1)—Where insured was in default ‘regardless of dates when premiums were due, it is 
immaterial whether parties impliedly agreed to accept due dates specified in policy in 
lieu of dates reckoned from date policy became effective. Dougherty v. Mutual Life 
Ins. Co. of New York. (Mo.) 
349(1)—-Provision rendering life policy null and void upon failure to pay premiums when 
due held not illegal. Life policy containing provision renderinyz policy null and void 
upon failure to pay premiums when due will be enforced where default exists and 
waiver or estoppel against insurer does not arise. Morgan v. United Ben. Life Ins. 
Co. (Nebr.) 
349(1)—Life policy, in view of nonpayment of premiums, held not in force at insured’s 
death, notwithstanding nonforfeiture and extended insurance provisions. Joyner v. 
Jefferson Standard Life Ins. Co. (U. S.) 
(3). Nonpayment of note given for premium, 
349(3)—Insured failing to pay premium note could not maintain action on fire policy, 
where both provided that nonpayment of note when due would relieve insurer of 
liability. Finney v. American Central Ins. Co. (Mo.) 
§ 351. WHAT LAW GOVERNS. 
351—Instruction correctly stating law of forum respecting recovery on life policy in view 
of premium payments, held improper, where law of sister state was applicable. Moseley 
v. Victory Life Ins. Co. (Mo.) aie cement enes 
er NOTICE OF TIME FOR PAYMENT. 
353. ——- NECESSITY. 
(1). In general. 
353(1)—Insurer is under no duty to notify insured - premiums on life policy are about 
to fall due. Dougherty v. Mutual Life Ins. Co. of New York. (Mo.) 
§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
§ 360. IN GENERAL. 
(3). Application of dividends or credits to prevent forfeiture. 
360(3)—Health and accident insurer had duty to apply sick benefits owing insured to pay- 
ment of advance monthly premiums, and thus prevent lapse of policy. Inter Ocean 
Casualty Co. v. Copeland. (Ark. 
360(3)—Where insured agreed dividends under policy should remain with insurer,. unless 
otherwise ordered, insurer had no right to apply dividend as payment on premium or 
purchase of term insurance. Direction by insured in application for policy, under 
option given, that dividends remain with insurer unless otherwise ordered, held exer- 
cise of option as to application of dividends. Insurer, having applied dividends as 
elected by insured, and not to premiums or term insurance after policy lapsed, held not 
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liable for insured’s death during period dividend would extend policy. Gardner v. 

National Life Ins. Co. ( 
(4). Payment by check, draft, or order, 

360(4)—Accident insured’s continuing payment order on employer held contractual as be- 
tween insurer and insured. Earnings deducted by accident insured’s employer and left 
with employer as per insured’s payment order may be regarded as paid to insurer 
until insured has actual or constructible notice to contrary. If accident insured know- 
ingly collects full wages, notwithstanding continuing premium payment order upon 
employer, insurer need not present order nor give notice of nonpayment. Pacific Mutual 
Life Ins. Co. v. Watson. (Ala.) 

360(4)—Premiums on employee’s accident policy issued on 8th of month held payable on 
30th of month, according to parties’ custom. Premiums on employee’s accident policy, 
issued on 8th of month, held not payable only from wages earned before 8th of each 


month, so as to cause lapse, if sufficient amount were not then earned. Thompson v. 
Inter-Ocean Casualty Co. 7 


(Va.) 

§ 362. EXCUSES FOR NONPAYMENT. 

362—Proof of permanent total disability of insured under life policy held condition pre- 
cedent to imsurer’s waiver of premium during such disability. Proof of insured’s per- 
manent total disability under life policy, condition precedent to waiver of premium, 
must be furnished before default in premium, Smith v. Missouri State Life Ins. Co. 
(Kan.) ea ee eae te oY ata 

362—Insurer’s agreement to waive future premiums and to make monthly payments held 
to require furnishing to insurer before default in payment, of premium satisfactory 
proof of insured’s disability. That insured was sick when premium fell due held 
not to excuse noncompliance with policy requiring proof of disability before default. 
Hall v. Acacia Mutual Life Ass’n. (Tenn.) ; pores ...-- 1241 

362—If policy actually made awarded monthly compensation for injury, policy matured 
when insured received injuries totally disabling him, as regards failure to pay further 
premiums. Huey v. American National Ins. Co. (Tex.) 

§ 363. RIGHTS OF INSU — AFTER DEFAULT. 

§ 365. REINSTATEMENT 

(1). In general. 

365(1)—Where receipt of payment made with application for reinstatement of industrial 
policy did not specify within what period insurer would accept or reject application, 
law implied reasonable time. Insurer’s retention in local office of deposit made with 
application for reinstatement of industrial policy for eight days after acceptance and 
approval by local office held acceptance of deposit and reinstatement, although formai 
approval of home office was not received. Johnson v. Southern Life & Health Ins. Co. 
(La.) ; elas ; 

365(1)—T'o revive lapsed life insurance policy, pursuant to agent’s unauthorized offer 
to reinstate it substantially new contract must be made by insured’s promise to pay or 
payment of past due premiums and insurer’s receipt thereof or taking of promise with 
knowledge of all material circumstances. Insurance agent, known by insured or 
beneficiary to be without authority to waive condition of iife policy, breach of which 
caused its lapse, cannot reinstate it by merely demanding payment of overdue 
premiums and stating that policy would be in force until paid. Burns v. Prudential 
Ins. Co. of America. (Md.) : 5 oe i 1218 

365(1)—Right, under insurance policy, to reinstatement, if substantial “property right.” 
Insurer’s power to pass on right of insured to reinstatement imposed duty which in- 
surer could not disregard by failure to act for indefinite or unreasonable delay as to 
eee forfeiture. Rocky Mount Savings & Trust Co. et al. v. Aetna Life Ins. Co. 
Cis. ee 2 : 

365(1) Reinstatement of lapsed policy held subject to insurer’s consent and conditions 
prescribed by insurer. Smith v. Massachusetts Acc. Co. (N. Y.) 1367 

365(1)—Application for reinstatement held insured’s or_beneficiary’s only right after lapse 
aa: for nonpayment of premium. New York Life Ins. Co. v. Silverstein. 
( 

365(1)—Recital in receipt for overdue premium on health and accident policy held not to 


impair standard reinstatement provision in policy. Capehart v. Mutual Benefit Health 
& Accident Ass’n. (W. Va.) .... 582 


(2). Condition of reinstatement. 
365(2)—Accident policy providing for ten-day suspension of liability after arrear premiums 
wee paid held not against public policy. Richardson v. American National Ins. Co. 


629 


365(2)—-Act prohibiting defense of false statements not indorsed on or attached to life 
policy held applicable to application for reinstatement of policy. Eddins v. National Life 
& Accident Ins. Co. (La.) 

§ 367. —— INSURANCE FOR LIMITED TERM OR AMOUNT. 

1 In general. 

367(1)—Insured’s default on premium notes given for balance of third premium not paid 
in cash precluded operation of provision for extended insurance and rendered policy 
void. Johnson v. Commonwealth Life Ins. Co. (Ala.) 

367(1)—Insurer’s indorsement of life policy for paid-up term insurance in accordance with 
policy after insured’s refusal to pay premiums or to make election was not “forfeiture” 
of policy nor arbitrary change of it. Where insurer applied dividends in accordance 
with policy, beneficiary cannot complain of failure to apply them to payment of de- 
faulted premiums. Where life policy was permitted to lapse on account of default in 
payment of premiums, participation clause of policy under which insured might elect 
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as to disposition of dividends did not apply. Insured, who, after allowing life policy to 
lapse, accepted indorsement of paid-up term insurance, made no objection to application 
of dividends, and accepted refund or mistakenly accepting premium, was bound by 
terms of indorsement. Where insured accepted indorsement for paid-up term insurance, 
and died shortly after expiration of term, insurer was not liable. While beneficiary may 
choose between policy and statutory method of computing extended life insurance, she 
cannot select desirable elements from both so as to impose liability on insurer. Dougherty 
v. Mutual Life Ins. Co. of New York. (Mo.) 
(2).. Amount available to purchase extended insurance. 

367(2)—Provisions of life policy respecting reduction of benefit and proportionate reduction 
of amount of risk under continued insurance by assured’s indebtedness must be con- 
strued together, each as completely covering subject applicable. Provision of life policy 
that extended insurance would be proportionately reduced by assured’s indebtedness 
meant that amount of extended insurance would be reduced in proportion to net cash 
value, after deducting indebtedness from gross cash value, bore to gross cash value. As 
respects extended insurance, life policy provision that any indebtedness would operate 
to reduce benefit applied only to case of settlement required to be made before lapse. 
Neal v. Columbian Mut. Life Assur. Society. (Miss.) 

367(2)—Reference in statute to any “existing indebtedness on the policy” to be deducted 
from reserve value in computing extended term means indebtedness created by ‘“‘proper 
assignment of policy.’’ Occidental Life Ins. Co. v. Jamora. (‘T’ex.) 

367(2)—Loan to insured, evidenced by note secured by policy, held “indebtedness on 
policy” within clause requiring deduction of such indebtedness from net reserve in 
determining cash surrender value, as regards nonforfeiture provision. Automatic ex- 
tension of insurance, under nonforfeiture clause, held to cancel insured’s indebted- 
ness for loan. Hawthorne v. Bankers Life Co. (U. S.) ... 

§ 370. —— ACTIONS 

370—In action on life policy, evidence held insufficient to establish reinstatement of policy 
after lapse for nonpayment of premiums. Illinois Bankers’ Life Ass’n. v. 


(Okla.) 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINE OF ESTOPPEL AND WAIVER. 
371—Waiver is not based on contract, but on theory that insurer is estopped to insist on 
conditions of contract inconsistent with unconditional acceptance of premium. Weller 
v. Manufacturers’ Life Ins. Co. (Mich.) 
371—Insurer may waive conditions in policy although it contains stipulations to contrary. 
Philadelphia Auto Finance Co., Inc. v. Agricultural Ins. Co. of Watertown, N. Y. 
(N. Y.) 
371—Provision of mutual fire insurance association’s constitution can be waived ‘only ‘by 
action of association. Springfield Tp. Mut. Fire Ins. Co. v. Foster et ux. (Ohio.) 
371—Insurer held not estopped to disclaim liability under group insurance policy of dis- 
charged employee, under facts. Thull v. Equitable Life Assur. Soc. (Ohio.) 
§ 372. WHAT CONDITIONS MAY BE WAIVED 
372—Provision in premium note for forfeiture of life policy upon default in payment, 
being for insurer’s benefit, may be waived. Higgins v. Old Line Ins. Co. of Lincoln, 
paces, . SING)... sce 
§ 373. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT OR 
STATEMENTS OF OFFICERS. 
(1). In general. 
373(1)—Insurance company whose general agent gave receipted bill to insured’s broker for 
premium held estopped, as against insured to deny payment of premium, where in- 
sured paid broker in reliance on receipted bill. New Amsterdam Casualty Co. v. 
Beren. (N. Y.) ... 
(2). Certificate of medical examiner. 
373(2)—-Examination of insured by insurer’s physician before issuance of policy, and favor- 
able report, held not alone waiver of clause limiting recovery in event of vn pul- 
monary disease. Popowicz v. Metropolitan Life Ins. Co. (Conn.) 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 
(1). In general. 
375(1)—Insurance agent may waive term of fire policy to be performed after loss has 
occurred, but no such power exists with relation to provisions of policy relating to 
formation a continuance of insurance. Weatherby et al. v. Scottish Union & National 
ns o (N . 
375(1)—Director of mutual fire insurance association could not, in “loss payable clause,” 
waive provision of association’s constitution. Springfield Tp. Mut. Fire Ins. Ass’n. 
v. Foster et ux. (Ohio.) 
(2). Nature of agency. 
375(2)—That agent has authority to solicit insurance and collect premiums does not author- 
ize him to waive conditions providing for forfeiture for fraud and misrepresentations in 
procuring policy. Mutual Sav. Life Ins. Co. v. Alsup. (Ala.) 
375(2)—-Fire insurer’s general agent had authority to bind insurer by waiver or estoppel. 
National Fire Ins. Co. of Hartford v. Tennessee Land Co. (Ala.) ; 
375(2)—Insurance agent, without authority to make insurance contract, cannot waive 
forfeiture and revive expired. contract. Declaration of assistant superintendent of 
insurer's head office that insurance was effective, notwithstanding default in payment 
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of premiums, neither waived forfeitures therefore nor revived contracts. Burns v. 
Prudential Ins. Co. of America. (Md.) i 
375(2)—Insurer’s general agent has authority to receive 
premiums. New Amsterdam Casualty Co. v. Beren. (N. Y.) 415 
§ 376. EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Marine nclicy providing that insurer’s acts in saving property shall not be con- 
sidered waiver or acceptance of abandonment does not provide that no acts of insurer 
shall be conside:*d waiver. Hilton v. Federal Ins. Co. (Calif.) 557 
376(1)—Notwithstanding limitations in life policy on agent’s authority to bind company by 
waiving conditions therein, such conditions may be waved by some agents. Vierra v. 
New York Life Ins. Co. (Cal.) 648 
376(1)—Insured and beneficiary were charged with notice of provisions in life policies 
that no agent could extend time for paying premiums, waive forfeiture, or bind 
insurer by representations. Burns v. Prudential Ins. Co. of America. (Md.) .. 1218 
376(1)—Notwithstanding policy prohibits waiver of stipulations by agent, waiver may be by 
a duly authorized agent. Gough v. Halperin Sennen aren Cas. Co, Gernichee). 
(Pa.) o’aw 0. nian ae 
376(1)—Fire insurance policies held to have deprived agent of power ‘to waive express 
aes i against incumbrance of subject of insurance. Sun Insurance Office v. Scott. 
CU. 3.) 
376(1)—Life policy provision that notice to or knowledge of soliciting agent or medical 
examiner is not notice to or knowledge of insurer, and that neither of them is authorized 
to accept risks or pass upon insurability, held not to contravene Arkansas statute. Self 
et al. v. New York Life Ins. Co. (U. S.) aus dod «tie acaiece <a 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENE ERAL,. 
(1). Necessity of knowledge of breach. 
377(1)—Acts or statements of insurer admitting liability on policy will not amount to 
waiver of matters vitiating policy, unless insurer has knowledge of. such matters at 
time. Blackwood v. Maryland Casualty Co. (Ala.) 
(2). What constitutes knowledge or notice in general. 
377(2)—Provisions in fire insurance policies prohibiting chattel mortgages without consent 
indorsed on policy are valid stipulations, breach of which constitutes pene defense. 
Sun Insurance Office v. Scott. (U. S.) me 316 
377(2)—-Knowledge imputed to automobile liability insurer as to condition of title to 
automobile when policy was first issued is imputed at subsequent renewals. Peck v. 
Hartford Accident & Indemnity Co. et al. (Wis.) 5 Sanco ee 


§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—If agent’s knowledge was imputable to mortgagee, knowledge was also imputable 
oo = insurer, since agent represented both. Detroit Fire & Marine Ins. Co. v. Helms. 
tk.) Pee skiwt oe viwrnee 
378(1)+Soliciting agent’s knowledge insured and wife owned property as tenants by en- 
tirety must be deemed insurer’s knowledge. Fulbright v. Phoenix Ins. Co. of Hartford, 
Conn. (Mo.) 
(2). Who is agent of insured. 
378(2)—State statute declaring soliciting agent insurer’s agent does not so enlarge his 
authority so as to render his knowledge of facts imputable to insurer, notwithstanding 
policy provisions limiting his authority. Fountain & Herrington, Inc., v. Mutual Life 
Ins. Co. of New York. (U. S.) Sight es cs . otc 
(3). Nature of agency and authority ‘of ‘agent. 
378(3)—Where mortgaree when applying for fire insurance informed general agent that it 
did not know whether mortgagors still owned property, insurer held estopped to assert 
violation of sole and unconditional provision. National Fire Ins. Co. of Hartford v. 
Tennessee Land Co. (Ala.) 998 
378(3)—That insurer’s special agent is charged with knowledge of character of insured’s 
title at time fire policy was purchased creates no saving clause to provision voiding 
policy, it 8 ees interest be other than unconditional. Kramer v. Western Assurance 
0. ; 
378(3)—J.ccal agent’s knowledge of insured’s prior illness, consultations with physicians, 
etc., held not imputable to insurer, so as to constitute waiver of right to avoid policy. 
Fountain & Herrington, Inc., v. Mutual Life Ins. Co. of New York. (U. S.) ......1168 
378(3)—Knowledge of antomobile liability insurer’s general agent respecting title and 
another’s interest in insured automobile held knowledge of insurer. Peck v. Hartford 
Accident & Indemnity Co. et al. (Wis.) .. 7 1436 
§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTIONS. 
(1). In general. 
379(1)—Misrepresentation of material fact made by insurer’s agent in application attached 
=) policy will be imputed to insured. Southern Surety Co. of New York v. Fortson. 
( 


) - 569 
379(1)— Where applicant for life insurance truthfully answers questions in application, 


surer could generally take advantage of false answers entered by agent. Van Ross v. 
Metropolitan Life Ins. Co. (Kan.) 899 

379(1)—As respects agent’s alleged error, insured was presumed to have read automobile 

policy, and was bound by contract and warranties appearing on face thereof. Insured 

> retaining policy for month without calling insurer’s attention to material error made 
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by agent, if any in recording answer to question regarding cost of automobile, adopted 

answer in policy as true. Where assured paid $150 for automobile, but retained policy 
showing cost to be $2,250 without attempting to correct error, he could not recover on 
policy. Springfield Fire & Marine Ins. Co. v. Nix. (Miss.) 2...........0..ceeeeeees 838 

379(1)—-Greater burden rests upon insurer to deal fairly with illiterate foreign applicant, 


especially as to agent’s writing down answers by applicant. Campdon v. Continental 
pT SR ON Cea: Seu eisai wert ak nie eat aes 499 


(2). Statements as to title. 
379(2)—Insurer describing abstracts in abstractor’s fire policy as insured’s property could 
not thereby avoid liability, where there was no warranty of ownership. Connecticut 
Fire’ Ins. Ge. Or Barrera, Ces, (ae, EB) eave oan tebe eecestesmecs 749 
(4). Life and accident insurance. 
379(4)—Fraud of insurance association’s agent in allegedly falsely recording applicant’s 
answers held not imputable to defendant association, in which other association’s mem- 
bership was subsequently merged. National Aid Life Ass’n. v. Miller. (Texas.) ..... 505 
379(4)—Where insured answered truthfully but insured’s agent misstates answers in applica- 
tion, insurer is not estopped to assert fraud as against insured, unless agent acted within 
real or app?rent authority. That insured answered truthfully but agent misstated an- 
swers in application held not defense against insurers suit to cancel health and accident 
policy; statute making statements to agent ineffectual unless contained in application. 
Insured presumably read signed application reciting that statements to agent did not 
bind insurer unless accepted in writing. Agent’s fraud in misstating insured’s answers 
in application held no defense against insurer’s suit to cancel policy; agent heing un- 


authorized to falsify answers. Massachusetts Protective Ass’n.° v. Allen. Ws SHE « ches 1070 
(5). Good faith of insured. 
379(5)—-Insured’s retention of life policies was approval of application as attached to 
policies, De Roy vy; ‘New York tate ins. Co" .CO. Sd osc ieccicss.cctees BS oh caaiy eee 
(7). Agency for insurer or insured. 
379(7)—-Where insurer in action on life policy alleged falsity of statements in application, 
beneficiary may properly reply, alleging truthful answers were given by agent failed to 
enter same as given, and evidence in support thereof is relevant. Life insurance acent, 
in making out application, acts as insurer’s agent. Van Ross v. Metropolitan Life 
Ins. Co. (Kan.) 899 


§ 382. IN GENERAL. 

382—Where fire policy provides manner of waiver of provisions, waiver can only be had by 
ney provided for. Weatherby et al. v. Scottish Union & National Ins. Co. - 
CIR RR! foc parpirn ss wares CoG oik bas RRA SSIS es OO ea REE eR EES Ee at nan 

382—Attachment of “loss payable clause” to fire insurance policies did not affect provision 
against mortgage, even though agent without power to waive provision knew of mort- 
gage; and where mortgage placed by insured either before or after such attachment 
was in force at time of fire, insured could not recover on policies. Attachment of 
“loss payable clause’ is consistent with condition against change of interest or in- 


cumbrance of insured’s property, and in no wise affects such condition. Sun Insurance 
reeds 0 TERRE, YS AR oS is ohsnera aie ata w cafe eb ad WER NOES Dele d race Ul aw ee oles 316 


§ 383. — ORAL WATVER. 

383—That insured. after standard fire policy was issued, informed insurer’s local agent that 
he had procured another policy upon same property, and agent said it was all right, did 
not waive provision forbidding other insurance. Johnson v. Aetna Ins. Co. of Hart- 


ford, Conn. (N. C.) tas ; ie is it ; 2 
§ 387. —— CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 


387—-Promise, if any, to insured after fire that payment of preceding year’s assessment would 
waive forfeiture caused by dilatory payment, without evidence of insured’s changing 
position, held not binding. Mary Guest & Son v. Farmers Mut. Fire Ins. Co. (Mo.) .1024 

387—Insurer issuing another fire policy to insured, after issuing standard policy with rider 
permitting other insurance, was not relieved of liability under first policy. Where loss 
payable clause rider to standard fire policy, permitting other insurance was superseded by 


clause omitting such permission, permission was revoked. Johnson v. Etna Ins. Co. of 
Hartford, Conn. (N. C.) osu SS Sank ‘ « 16 


§ 388. IMPLIED WAIVER IN GENERAL. 
(1). In general. 
388(1)—Insurer, not having exacted proofs of loss or otherwise inconvenienced insured, 
did not waive express provisions of fire policy respecting additional insurance. 
Filikowski v. Springfield Fire & Marine Ins. Co. (Wis.) 
(3). Acts and conduct of insurer or agents in general. 
388(3)—-Payment of commission to agent does not estop insurer interposing defense of 
nonpayment of premium note, payable to insurer and in its possession, in an action 
on fire policv. Finney v. American Central Ins. Co. (Mo.) a bene de : 106 
388(3)—Where life policy was in default for nonpayment of premiums, receipt of check and 
issuance of receipt for subsequent premium by insurer through mistake was not binding 
upon it, where mistake was discovered next day and insurer promptly advised. Dough- 
erty: v. Matas dite dom Co, OF seem WOU: -CRRG ikis ois Saeio st 0 tia ees . 681 
388(3)—Insurer, whose agent discussed with insured procuring additional fire insurance, 
had no duty to remind insured that doing so without consent invalidated — 
Filikowski v. Springfield Fire & Marine Ins. Co. (Wis.) ................... ; 366 
(4). Custom and course of dealing as to payment of premiums. 
388(4)—That insurer habitually accepted delinquent premiums under accident policy pro- 
viding that payment of overdue premiums revived policy did not estop insurer to claim 
suspension by tardy payments. Richardson v. American National Ins. Co. (La.) ..... 392 
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(5). Guaranty and indemnity insurance. 
388(5)—Automobile liability insurer, if continuing to defend operator of automobile know- 
ing of breach of insurance contract requiring co-operation in defense, waived breach. 
Dinckwood. v. Midtylngd Caosmslty Ce. CAMA cic ck oti iret scab erect ind Ua beleeean 832 
388(5)—Ljiability insurer, by assuming defense of suits against insured, with knowledge 
of circumstances, waived alleged breach of policy terms regarding notice. Liability 
insurer’s subsequent disclaimer held not to relieve it of duty to defend suits against 


insured, where it had voluntarily assumed defense. National Battery Co. v. Standard 
Accident Ins. Co. (Mo.) 


388(5)—-Credit insurer did not waive right or estop itself to set up defense that amounts 
claimed were not due insured by collecting note for previous account after policy ex- 
“a tin Coal & Coke Co. v. American Credit-Indemnity Co. of N. Y. 
388(5)—Assumption by insurer under malpractice policy of defense of action against 
physician held not to estop insurer from subsequently claiming nonliability under policy. 
Assumption by insurer under malpractice policy of defense of action against physician 
held not such construction of policy as to estop insurer from subsequently denying 
liability on ground physician’s liability was covered by policy. McGee v. United 
States Fidelity & Guaranty Co. (U. S.) .. GO VCE PE ne : 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(2). Conditions as to title. 
389(2)—Where automobile liability insurer, knowing that person not named in policy as 
owner held beneficial interest in automobile, issued policy to protect him, it was estopped 
to deny liability after accident. Peck v. Hartford Accident & Indemnity Co. et al. 
(Wisce.) 
(4). Condition as to other insurance. 
389(4)—Where agent, taking application, was informed of other fire insurance on property, 
issuance of policy was waiver of provision against other insurance. Miracle v. New 
York Underwriters Ins. Co. (Ky.) Bir aan tale aa hakemire Aer Ras .. 763 
§ 390. FAILURE tO ASSERT FORFEITURE OR TO CANCEL OR RESCIND POL- 
ICY. 
390—-If local agent extended time to pay premium, and said nothing 
policies insurer was liable, and could not 
Union Ins. Co. v. Griffins (Ky.) 
Insured’s statement to insurer's investigator that insurer should say if it wanted 
policy back held not demand on proper officer of insurer, so as to work estoppel to 
cancel policy. Insurer held not estopped to cancel life insurance policy,, in absence 
of substantial evidence that insured changed position, failed to obtain other insurance, 
or was otherwise prejudiced because of delay. Insurer must act to avoid policy within 
reasonable time after discovering grounds therefor, or be deemed to have waived right. 
Insurer did not waive right to avoid policy for misrepresentations in’ application by 
failure to cancel policy before insured’s death within month after it sent investigator. 
Insurer is entitled to reasonable time after discovering falsity of representation in 
application for investigation before canceling policy. Fountain & Herrington, Inc., v. 
Mutual Life Ins. Co. of New York. (U. S.) 1168 
§ 391. ADMISSION OF LIABILITY ON POLICY. 
391—Forfeiture is waived where insurer with knowledge of forfeiture recognizes continued 
validity of policy. Kissinger v. North American Union Life Ins. Co. (N. J.) 932 
391—-Assurer, to prevent being estepped to disclaim liability under indemnity policy, was 
obligated to disclaim within reasonable time after acquiring knowledge of facts on which 
disclaimer was to be based. Lavine v. Indemnity Ins. Co. of North America. (N. Y.) 1121 
392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUM OR ASSESS- 
391—That life-insurer, after lapse, informed beneficiary, during insured’s illness, that pre- 
mium was paid, held insufficient to raise estoppel; no injury resulting. New York Life 
Ins. Co. v. Silverstein. (U. S.) ; ; Sons ; 
§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS 
MENTS. 
(1). In general. 
392(1)—Insurer, by unconditionally accepting premium after expiration of grace period, 
waived default, notwithstanding insurer was not informed of insured’s fatal illness. 
Weller v. Manufacturers’ Life Ins. Co. (Mich.) 5 eta 673 
392(1)—Retention of payment mistakenly received for current premium on defaulted life 
policy until return to insured upon his neglect after prompt advice to reinstate policy 
gave insured no additional rights. Dougherty v. Mutual Life Ins. Co. of New York. 
(Mo.) pare ; etcaewe ek ; eSwarwaun y Abeer ns Set pee ove, Gon 
392(1)—Mere retention of premiums after fire policies were voided by breach of terms 
by insured did not of itself constitute waiver. Weatherby et al. v. Scottish Union & 
Wetianel Tan: Oar, Ce Bcc icc cei coe cvaPaeeotac FOr . 348 
392(1)—-Lack of tender of premiums paid with legal interest thereon is alone sufficient 
to defeat right to rescission of insurance policy on ground of fraud. United States 
Fidelity & Guaranty Co. v. Leong Dung Dye. (U. S.) 144 
392(1)—Insurer under collision policy could not take advantage of its mistake in issuing 
policy to insured as owner rather than mortgagee, where mistake was not discovered 
until after collision occurred and insurer failed to return premium. Gattavara_ v. 
General Ins. Co. of America et al. (Wash.) .. ; 1424 
(2). Premium demanded but not paid. 
Insurance agent’s ineffectual attempts to collect past-due premiums held not waiver 
of breach of condition, even if he had sufficient authority to waive it. Life insurance 
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policy, lapsed for nonpayment of premium, remained so, where payment was not made 
before insured’s death, even if agent was euthorized to make offer.to reinstate it 
on payment of premium. Burns v. Prudential Ins. Co. of America. (Md.) 
(6). Demand and acceptance after loss. 
392(6)—Acceptance of payment of premiums after loss occurs operates as waiver of in- 
sured’s failure to keep record as required in record warranty clause. Mechanics Ins. 
Co. et al. v. Inter Southern Life Ins. Co. (Ark.) 
392(6)—After loss had. occurred, merely paying assessment on mutual fire policy for year 
preceding loss did not waive forfeiture caused by dilatory payment, as regards loss in 
following year. Mary Guest & Son v. Farmers Mut. Fire Ins. Co. (Mo.) .. , : 
392(6)—-Indorsement on policy that insured paid difference in rates at location of fire and 
location specified in policy does not have retroactive effect of making insurer liable for 
loss at location other than vals in policy. Fidelity Phoenix Fire Ins. Co. v. Cohn- 
Hall-Marx Co. (N. J.) 
(8). Demand and _ acceptance after injury or death of person insured, 
392(8)—LLetter mailed by life insurer after insured’s death, requesting premium payment 
without knowledge of death, was ineffective as waiver of provisions of policy. Union 
State Bank & Trust Co. v. Northwestern Life Ins. Co. (U. S.) 
(10). Retention and enforcement of note. 
392(10)—Mere retention by insurer of insured’s premium note does not amount, after de 


fault in payment, to waiver of forfeiture for nonpayment. Johnson v. Commonwealth 
Life Ins. Co. (Ala.) 


§ 394. PROMISE TO PAY LOSS. 

394—Promise of payment and salvaging operations, after knowledge of violation of clause 
against assigning policy, justified finding that insurer waived clause, and that assignee 
relied’ on its acts. Hilton v. Federal Ins. Co. (Calif.) ... 

§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

395—Generally, if insurer with knowledge of facts denies liability for stated reason, it 
cannot set up other defenses. Condition for application of rule that insurer denying 
liability for stated grounds cannot thereafter set up other defenses is that insured or 
beneficiary has been prejudicially misled. Insurer held not limited in defenses to reasons 
assigned in ‘letter for cancellation of membership certificate, in absence of averment 
or proof that beneficiary was misled. Mitchell v. American Mut. Ass’n. (Mo.) 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—-Beneficiary held entitled to full recovery on life policy, in view of clause making 
policy incontestable except for nonpayment of premiums or violation of conditions relating 
to military or naval service, notwithstanding clause limiting liability for death by 
aerial navigation, except in certain cases, to amount to premiums. paid. Cause of 
defense must be plainly excepted from incontestability provision. Contract invalid as 
against public policy or good morals cannot be validated by incontestability provision. 
Defense is barred by incontestability clause unless life policy leaves no reasonable 
doubt that defense is not so barred. Maxim inclusio unius est exclusio alterius applies 
to exception in incontestability clause in life policy. Bernier v. Pacific Mutual Life 
Ins. Co. of California (La.) ‘ 
Incontestible clause does not affect liability, but merely limits time for asserting de- 
fense. Where insurer, within contestable period, pleads defense of fraud in action on 
policy, plea not being voluntarily withdrawn, insurer is entitled to set up such defense 
in subsequent action. Aetna Life Ins. Co. v. Daniel. (Mo.) Peace 5 
Incontestible. clause held to reserve to insurer right to ascertain facts material to risk 
and validity of contract within year, and to preclude it from canceling or rescinding 
contract thereafter. Kansas City Life Ins. Co. v. Hislip. (Okla.) . 
Contest by insurer is too late if begun after expiration of contestable period, though 
insured died within period. To constitute ‘‘contest’’ within incontestable clause of policy 
there must be invoking of judicial action either by suit or defense. In action on life pol- 
icy, answer and counterclaim filed by insurer in federal court after procuring removal 
held ineffective to initiate ‘‘contest’’ where case was later remanded for want of juris- 
diction. Petition for removal of action on policy was not general appearance or equiva- 
lent, and therefore could not be considered as initiating ‘“‘contest’’ in state court. In- 
surer’s filing in state court of answer contesting policy within year after federal court’s 
remand for want of jurisdiction held not authorized by statute, where contestable period 
had expired. Tracy Loan & Trust Co. v. Mutual Life Ins. Co. of New York. (Tex.) 
Incontestable provision, though more restrictive than required by state statute, held 
valid. Under Minnesota law, all rights under life policy become fixed at insured’s 
death, and, if insured dies during incontestable period, insurer may set up its defenses, 
even in suit brought after expiration of period of contestability. Under federal rule, 
insured’s death does not stop running of contestability period. Insurer may sue in 
equity, within period of contestability, to rescind or cancel life policy. Mutual Life 
Ins. Co. of New York vy. Conley et al. (U. S.) 


XII. Risks and Causes of Loss. 

(A) MARINE INSURANCE. 

§ 403. PERILS OF THE SEA. 

403—“Perils of the sea’ within policy indemnifying insured are casualties or accidents 
resulting frem the fortuitous action of the sea; ‘fortuitous’? meaning happening by 
chance or accident. Kermani v. Insurance Co. of North America. (N. Y.) 

(Be) INSURANCE OF PROPERTY AND TITLES. 

§ 421. FIRE. 

421—-Damage to rings inadvertently thrown into furnace held not covered by policy 
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insuring against all direct loss and damage by fire. Harter et al. ‘v. Phoenix Ins. Co. 
of Hartford, Conn. (Mich.) 

§ 425. THEFT. 

425—Insurer was not liable for theft of automobile by chauffeur, for president of insured 
corporation, directed to return automobile to garage. Chauffeur for president of insuréd 
corporation, directed to return automobile to garage, was “in assured’s service” ‘as 
respected liability on theft policy. Dairy Fertilizer Co. v. American Ins. Co. (La.) 

Word ‘“‘transport,” as used in bond for messenger robbery coverage, means to convey 
from one place to another. That insured’ had money when he left place’ of businéss 
for barber shop held not to show insured was “‘transporting’’ money within ~ proptection 
of robbery bond. Freidberger v. United States Fidelity & Guaranty Co.” (N.: Y.)./1441 

To constitute “theft” of auto so as to render insurer against “theft” liable, there 
must be felonious intent to permanently deprive owner of possession. Where. owner 
left auto at shop to be repaired and repairman, without owner’s consent, used it for 
family outing and negligently wrecked car, insurer held not liable under policy 
indemnifying owner against “‘theit’’ Seither v. Pennsylvania Manufacturers’ "Ass’n. 
Cas. Ins. Co. et al. CP&.) 1415 

Burglary insurance policy held to cover only loss of money, effected by use of tools, 
etc., directly applied on exterior of safe. Loss affected by manipulating combination 
lock on outer door of safe held not covered by burglary policy, though inner ¢com- 
partments were entered by use of tools. Northwestern Casualty & Surety Co. y. Bar- 
zune. (Tex.) a + fe! : 219 
—Clause in automobile theft policy exempting loss arising from voluntary parting with 
possession, whether or not by fraudulent scheme, excepted theft accomplished by false 
pretext. Clause in automobile theft policy exempting loss arising from voluntary part- 
ing with possession, whether or not by fraudulent scheme, contemplated temporary 
parting induced by fraud. Clause in automobile theft policy exempting loss arising 
from voluntary parting with possession, whether or not by fraudulent scheme did not 
cover loss from permitting temporary use by apparent purchaser intending theft. Stuart 
Motor Co. v. General Exchange Ins. Corporation. (Tex.) ‘ dea 

Policy held not to insure against damage to truck while in wrongful possession of 
another, in absence of theft. Insurer held not liable under policy for damage to truck 
while in possession of one who did not intend to deprive owner of permanent 
possession thereof. Home Ins. Co., New York, v. Brewton. (Tex.) 1423 
Ph PROXIMATE CAUSE OF LOSS. g 

-Smoke in insured’s premises was natural consequence of fire in adjacent shop, and 
loss occasioned by smoke is properly attributable to smoke arising from fire. Intention 
of parties to fire policy in standard form was that any loss “‘proximately caused” 
insured by fire should be covered by policy. Where fire was not direct cause of insured’s 
damages, he must prove that loss was proximately caused by fire. Jiannetti v. National 
Fire Ins. Co. of Hartford, Conn. (Mass.) 2 

GUARANTY AND INDEMNITY INSU RANCE. 
432. NONPAYMENT OF DEBT INSURED. 

Credit insurance policy held not to cover amount not due insured when claim was filed. 
Shawmut Coal & Coke Co. v. American Credit-Indemnity Co. of N. Y: (N. Y.) 1153 
435. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 
—Automobile used to return plaintiff from bus in sight-seeing trip abandoned because 
of weather held used in “auto tours,’ as contemplated by indemnity policy. Davis et 
al v. California Highway Indemnity Exchange. (Cal.) ; DG, Th 653 588 

Person driving at automobile owner’s request was within liability policy insurance “‘any 
person * * * operating’’ automobile, nctwithstanding owner was in control. Under 
automobile liability policy insurin igainst loss from operator's liability to any person, 
children of automobile owner, killed through negligence of one driving at her request 
could recover, since driver was liable to children. Bachmann v. Independence Indem 
nity Co. (Cal.) 1108 

435—Public liability policy held to cover losses arising from operation of elevators bv. in 
sured’s employee. American Building Maintenance Co. v. Indemnity Ins. Co. of North 

America. (Cal.) 1145 

435—Damage for injuries to one slipping on ice which fell to street from parked ice truck, 
held not within motor vehicle insurance policy. Caron vy. American Motorists’ Ins. Co. 

of Chicago, II]. (Mass.) ...... 412 

435—Collision occurring while employee of public " garage was delivering automobile to 
owner, a storage customer, held to arise out of “operation of public garage’ within 
limitation on coverage in liability insurance policy issued to owner. Wendt v. Wallace 

et al. (Minn.) aie 1404 

435—Person not party to contract of insurance, but for whose protection policy provides, 
can stand only upon terms of contract. Person injured in collision between’ automobile 
and insured truck with trailer attached held not within terms of liability policy, preclud- 

ing recovery thereof. Adams et al. v. Maryland Casualty Co. (Miss.) . 1118 

435—Provision of liability policy insuring against loss in operation of automobile by’ person 

or persons with permission of insured held not void for indefiniteness. Barsuk v., In- 
dependence Indemnty Co. (N. Y.) 2 843 

435—Death from being stabbed by employee at bathing resort, whom decedent unjustifiedly 
assaulted while intoxicated held not “accidental” within ‘liability policy, Raven Halls, 

Inc. v. United States Fidelity & Guaranty Co. (N: Y.)’ .. 860 

435—-Sending automobile from branch in another city to get other automobiles for purpose 

of sale held “purpose usual to aSsured’s operations” in conducting automobile éxchange 
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business within indemnity policy. Liability when accident occurred, involving automobile 
sent aut by assured, conducting automobile exchange business, from branch in another 
city to get other automobiles for purpose of sale, held covered by indemnity policy. 

Lavine v. Indemnity Ins. Co. of North America. (N. Y.) 

435—In action against driver of rented auto and insurer of customers of lessor, that 
driver knowingly misrepresented age to lessor to obtain car held not to defeat recovery 
on policy. General Casualty & Surety Co. v. Stevens et al. (Ohio.) 

Insurance policy providing compensation for injuries or death resulting from ‘operation 
of motor vehicles by assured included automobile not described in insurer’s permit. In- 
surer may waive description of motor vehicles and agree to make compensation to per- 
sons negligently injured or killed from operation of motor vehicles by insured. In view 
of other provisions, provision that insured’s motor equipment was operated under per- 
mit of Public Service Commission whose cancellation should annul liability policy held 
not to limit insurer’s liability to automobile specified in permit. Whitlock v. United 
States Inter-Insurance Ass’n. (Ore.) 

435—Injury sustained by child due to previous negligence of insured’s ‘employee in ‘piling 
lumber in alley held within liability covering accidents caused by insured’s em- 

ployees “engaged at time of injury” in service of insured. Keystone Lumber Co. v. 
Security Mut. Casualty Co. (Pa.) 

Policy insuring contractor and property owner covered only workmen’s compensation 
and not property owner’s liability for negligence causing contractor’s employee’s death. 
El Paso Electric Co. v. Indemnity Ins. Co. of North America. (Tex.) 

Policy in compliance with statute requiring public motor carrier to carry insurance in 
protection of judgments against carrier, based on damages from “personal injury,’”’ does 
not authorize recovery on judgments based on damages resulting from death. Bilbo v. 
Lewis et ux. (Tex.) : ; ari me He Sek 

435—Permitted uses of insured corporation’s automobile within liability policy authorizing 
use for pleasure and business held not restricted to corporation’s business and pleasure. 
To permit valid use of insured corporation’s automobile, thereby extending liability policy 
to include operator thereof, act of board of directors is unnecessary. Georgia Casualty 

Co. v. Waldman. (U. S.) Shes wim 
Physician’s liability to patent under special contract to effect cure or guaranteeing 
successful skin grafting operation, held not within terms of malpractice. McGee v. 
United States Fidelity & Guaranty Co. (U. S.) Sos ate Wate 7 
Statutory provision limiting insurance coverage to assured or " persons operating auto- 
mobile with “‘permission of assured’’ held intended to cover persons using automobile 
with assured’s consent in first instance, regardless of use thereafter. Damages sought to 
be recovered under liability policy must be included within coverage of policy, whether 
automobile was operated by assured or by another with his permission. Statute and pro- 
vision in policy extending coverage to assured or person driving automobile with his 
permission, held not to create liability where none existed under policy. Insurance cov- 
erage afforded by statute and policy to assured or user of automobile with permission of 
assured, existing only when use is for purpose described in policy, held not greater when 
automobile is used with assured’s permission than when used by assured himself. Lia- 
bility policy held not to indemnify user of automobile in event of liability because of 
casualty occurring during time of unspecified use. Where grocery truck was used by 
employee after termination of day’s work to haul furniture without knowledge of em- 
ployers for party unknown to employers, truck held not used only for ‘‘commercial pur- 
poses in business of assured,’’ so as to impose liability on indemnity insurer. Drewek v. 
Milwaukee Automobile Ins. Co. (Wis.) 

§ 437. WRONGFUL ACTS OF INSURED. 

437—Indemnity policy covering injuries caused by existence of material lawfully maintained 
applied to injuries due to falling beam unless unlawful placement of beams on _ side- 
walk, as distinguished from negligent piling, was proximate cause of accident. Lo Galbo 

v. Columbia Casualty Co. (N. Y. S. C.) 

(D) LIFE INSURANCE. 


§ 438. CAUSE OF DEATH IN GENERAL. 

438—Where officer shot insured as he was about to shoot another officer, beneficiary could 
recover nothing under life policy providing that no benefits would be paid for death 
caused by intentional act of another. Provision of life policy that no benefits would 
be paid for death caused by intentional act of another is void. Epps v. Gate City Life 
Ins. Co. (N. C.) 

§ 448. DEATH CAUSED BY BENEFICIARY. 


448—A beneficiary who murders the assured cannot recover. Sovereign Camp, W. O. W. v. 
Clark. (Ark.) 


443—-Pregnant woman who intentionally commits abortion on herself violates no criminal 
law; hence even if insured purposely brought on, by use of drugs, abortion resulting in 
death, provision of policy exempting from coverage death from insured’s own criminal 


act did not defeat insurer’s liability. Simmons v. Victory Industrial Life Ins. Co. of 
Louisiana. (La.) 


448-—Beneficiary’s murder of person insured held to preclude recovery on life policy. 
Swavely v. Prudential Ins. Co. of America. (N. J.) 


(E) ACCIDENT AND HEALTH INSURANCE. 


§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
(1). In general. 


451(1)—Death of one driving tractor which tipped over held not covered by policy insuring 
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omae death by wrecking of ‘‘motor-driven car.’’ Bowers v. Continental Life Ins. Co. 

(Calif.) 

451(1)—Where insured, acting on free advice of family physician whom he met on street 
and questioned concerning remedy for chills, took quinine, but inadvertently took 
overdose, paralysis allegedly resulting therefrom held disability caused by medical 
“treatment”’ within exception in accident oo New Anmisterdam Casualty Co. 
Perryman. (Miss.) 

451(1)—Insured dying from injuries received. in accident when taken for free airplane 
ride for pleasure held not “engaged in aeronautics’ within policy. Flanders v. Benefit 
Ass’n. of Railway Employees. | (Mo.) 

451(1)—Phrase “in time of war” in accident policy providing exemption from liability 
for death from “aviation or submarine operations or in military or naval service in time 
of war’ applies only to last antecedent, and therefore death ‘while engaged in aviation 
7 peace time was within exemption. Taylor v. Prudential Ins. Co. of America. oes 
(as 6 

451(1)—-Injuries to laborer while helping to remove trolley pole held sustained while 
working in public highway within exception in accident policy. King v. Continental 
Life Ins. Co. (Pa.) Tasvilcaetansin area oe Sh 

(2). Walking or being on "railway or ‘bridge. 

451(2)—Accident policy held not to exclude injuries received by insured on . railroad right 
of way unless insured was violating statute or railroad’s — Allen v. Life & 
Casualty Ins. Co. of Tennessee. (Mo.) 


§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 
452—Closed milk delivery truck driven by insured, at time of fatal accident, returning 
home after pleasure drive, held a “private motor driven automobile” within indemnity 
oR of accident policy. Life & Casualty Ins. Co. of Tennessee v. Metcalf. 
(Ky . seimees 
—To recover under policy insuring against being thrown from wrecked or ‘disabled 
wg drawn vehicle, vehicle must have been wrecked or disabled when insured was 
thrown. To recover under policy insuring against being thrown from wrecked or dis- 
abled vehicle, causal relation must exist between disabled vehicle and accidental throw- 
ing of insured. Slaughter v. Columbus Mut. Life Ins. Co. of Columbus, Ohio. (Ia.) 
—Death of insured due to fall from farm wagon when team started forward, causing 
breaking of standard which rested against scaffold in barn, held not within policy 
covering death resulting as direct consequence of “wrecking or disablement of any 
vehicle.”” Gilbert v. Federal Life Ins. Co. (Mich.) 1332 
—Neither extent of damage nor cost of repairs was sole test of whether there was 
“wreck” of taxicab within accident insurance wolicy. Where tire blew out simultaneously 
with collision with curbing, there was ‘“‘wreck’”’ within passenger’s accident policy, 
though blowout was only damage to taxicab. National Casualty Co. v. Mitchell. 
(Miss.) : ‘ Si aihave eo pea ceeSe Phas See ve: 813 
—Salesman driving employers’ automobile incident to employment to sell and deliver 
merchandise held not “hired operator,”’ within exception to liability contained in special 
automobile accident insurance policy. Woodring v. Commercial Casualty Ins. Co, of 
Newark, N. J. (Neb.) ‘ 1362 
Where only insured’s head struck viaduct while insured was attempting to adjust 
article on truck, policy insuring against injury from “collision of or accident to 
vehicle’ did not cover ensuing death. Inman v. Life & Casualty Ins. Co. (T'enn.)..1572 
Insured injured while riding cn runningboard held not ‘in’? automobile within accident 
policies requiring that insured be “actually” riding in automobile. New Amsterdam 
Casualty Co. v. Rust. (Tenn.) , 1374 
455. EXTERNAL, VIOLENT AND ACCIDENT'AL MEANS OF INJURY. 
Insured’s death from sunstroke while not making undue exertion, while engaged in 
customary activities, without intervening injury, held ‘“‘accidental’’ within accident policy. 
“Sunstroke’’ is unusual event not to be ordinarily expected, hence comes within term 
“accidental’’ within accident pelicy. United States Fidelity & Guaranty Co. v. 
Hoflinger. (Ark.) , ‘ Ze bods acho 
455—Injury to insured drinking mixture which unknown to him, contained substance caus- 
ing paralysis, held caused from ‘“‘external, violent and accidental means” within 
accident policy. Woods v. Provident Life & Accident Ins. Co. (Ky.) 157 


455—Phrase ‘accidental means’ within accident insurance certificate should be interpreted 
according to ordinary usage. Injury tragically disproportionate to trivial cause, if 
unforeseen, unexpected, extraordinary, and unlooked for, would be carsed by “accidental 
means” within accident insurance certificate. Mere fact that injury occurred is 
insufficient to support finding that injuries were caused by “accidental means’’ within 
accident insurance certificate. Loss of eye as result of displacement of retina caused 
by great strain on insured while lifting held result of “accidental means” within 
accident insurance certificate. Bennet v. Travelers’ Protective Ass’n. of America. 
(Nebr.) ' 1364 


455—Expressions “accidental injury’? and injury by “external, violent and accidental means,” 
as used in accidental policy, are not synonymous. In action on policy insuring against 
bodily injury sustained solely through external, violent, and accidental means, agreed 
statement of facts held insufficient to support age for a" Conti v. Benefit 
Ass’n. of Railway Employees. (Pa.) : 7 5 ; aie aiid aedlat ates ae 


455—Death resulting from natural and probable consequence of laousele act is not “‘acci- 
dental” within insurance policy. Horan v. Prudential Ins. Co. of America. (Pa.)..1236 
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§ 458. INHALING GAS. 

458—Poisoning by carbon monoxide gas held injury effected through “accidental means,” 
within accident policy. Southern Surety Co. v. Calhoun. (Tex.) 

§ 460. INTOXICATION. 

460—That accident policy did not cover injury sustained while under influence of intoxi- 
cants or narcotics did not defeat liability where insured drank mixture which, unknown 


to him, contained foreign substance causing paralysis. Woods v. Provident Life & 
Accident Ins. Co. (Ky.) 


460—‘‘Affect’”’ in accident policy excl 
acting injuriously on persons and things. Policy provision excluding liability for 
injuries to insured while under influence of any intoxicant prevents recovery without 
showing condition was contributory cause of accident. Murdie v. Maryland Casualty 
Co. (U. S : 

§ 462. VIC 

462—-Proof held to show that insured was assaulting person shooting him, precluding 
recovery on policy excepting accidents resulting from insured’s unlawful act. Osborne 
v. People’s Benev. Industrial Life Ins. Co. of Louisiana. (La.) 

§ 464. INTENTIONAL INJURIES. 

464—Insured’s drinking fluid which he did not know contained substance causing injury 
held not to defeat liability under accident policy. Woods v. Provident Life & Acci- 
dent Ins. Co. (Ky.) baste zs FRE GA e eee Ae Paes ee eka eee Petree 

464—Life policy exempting “intentional injuries * * * by others”, unqualified by words 
“fatal or otherwise’, used regarding other injuries mentioned, covered death by murder. 
International Travelers Ass’n. v. Barnes. (Tex.) 

§ 465. SUICIDE OR SELF-INFLICTED INJURIES. 

465—Insured, not insane, could not recover under disability clause of life policy for dis- 
ability resulting from attempted suicide, notwithstanding incontestability clause. Elwoo 
v. New England Mutual Life Ins. Co. Pa.) Se 

§ 466. PROXIMATE CAUSE OF INJU 

466—An accident is the ‘“‘sole and independent cause of the disability’? within accident policy, 
if it be the efficient or predominant cause of injury or death. Carnelious v. 
Louisiana Industrial Life Ins. Co. (La.) 

§ 467. LIMITATTONS AS TO TIME OF 

ACCIDENT. 

467—Generally, one is “totally disabled’’ from injury until death within accident policy re- 
quirement, when during all such time his condition is such that exercise of ordinary care 
would require him to desist from performance of his duties. Death of insured from 
pneumonia, 20 days after he received injury to respiratory organs by breathing fumes 
while fighting fire, resulted from ‘‘disability, immediate and total” from injury to death 
within accident policy requirements, notwithstanding insured worked in meantime. 
Kemper v. Police & Firemen’s Ins. Ass'n. (Tex.) ‘ ‘ 1091 

XIII. Extent of Loss and Liability of Insurer. 

(A) MARINE INSURANCE, 

§ 470. ABANDONMENT. 

470—Condition precedent to abandonment is that insured investigate sufficiently to be 
reasonably satisfied that amount of loss is sufficient to justify abandonment. Hilton 
v. Federal Ins. Co. (Calif.) eae ; “ff 

§ 476. INSURANCE OF PART OF VALUE. 

476—Where value of insured’s interest in property insured under marine policy exceeds 
amount thereof, insured is coinsurer as to such uninsured part, and underwriter is 
only liable for such proportion of loss as amount of insurance bears to value of 
insured’s interest. Hilton v. Federal Ins. Co. (Calif.) 7 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. 

493—-Where, after fire, there remains standing substantial portion of building reasonably 
usable to advantage in reconstruction, there is no “total loss.’’ Patriotic Ins. Co. 
of America v. Franciscus. (U. S.) : shames Jay aaee 

§ 495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY-LAWS OR 

CHARTER 

495—-Policy insuring against breakdown of engines held not to cover rent and cost of 
installing substitute engine. American Employers’ Ins. Co. v. Peter Gengler Co. 
(Tex.) ; , : ae 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. —— IN GENERAL. 

499—‘‘Sound value,” fixed by appraisers, held synonymous with ‘actual cash value’’ in 
fire insurance policy. Patriotic Order Sons of America Hall Ass’n. v. Hartford Fire 
Ins. Co, (Penn.) .. ; ereer 

§$ 500. - VALUED POLICIES. 

500—Hail insurance policy, indicating parties did not intend fixed valuation of crops in- 
sured, construed to be open, and not valid, policy, preventing recovery thereon without 
proving actual value of crops damaged. Uncertainty of amount distinguishes open 
from valued policy. Hemmer Miller Development Co. v. Hudson Ins. Co. of New 
York. (S. D.) (Rois hae ; oe FRC: : 

500—-Fixtures ‘and improvements in store installed by tenant, including partitions, bins, 
shelves, mezzanine floor, and office inclosure, held not “immovable by nature’ within 
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act relating to valued fire insurance policies. eee Fixture Supety Co. Inc. v. 
Fidelity Union Fire Ins. Co. (U. S$.) ... slice » 3 ROR 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

502—Automobile collision policy held to have insured against actual loss or damage to 
automobile, so that the element of depreciation was proper one for appraisers’ con- 
sideration. Schreck v. Standard Accident Ins. Co. (Pa.) ... 197 

502—Partial loss is ascertz ainable by proof of reasonable value immediately ‘before and imme- 
diesels after fire. Fireinsured may recover for partial. loss sum equal to damage done 
property. Patriotic Ins. Co. of America v. Franciscus. (U. S.) ....... ; ..1265 

§$ 503. AMOUNT OF INTEREST OF INSURED. 

503—Mortgagee could not recover from fire insurer for improvement taxes paid by mort- 
gagee after loss, since rights accrued when loss occured. Other mortgage was also 
security for “other indebtedness’ did not warrant mortgagee’s recovery under fire 
policy, as regards indebtedness secured by separate mortgage. Standard mortgage 
clause obligating fire insurer to pay mortgagee “as its interest may appear’ means as 
its interest may appear under that mortgage, not under separate mortgage. Detroit 
Fire & Marine Ins. Co. v. Helms. (Ark.) : Ka 

503—Open policy of fire insurance is contract of personal indemnity. Under open fire 
insurance policy, insured is guaranteed against loss, to extent of insurable interest, 
not exceeding amount stipulated. Where betterments and improvements damaged by fire 
was installed by tenant, but would pass to owner at expiration of lease, tenant held 
entitled to recover, under fire policy, value of use only to expiration of lease. Lighting 
Fixture Supply Co. Inc., v. Fidelity Union Fire Ins. Co. (U. S.) .. ; 

503—Rule that, in absence of fraud, accident, or mistake, valuation in valued policy binds 
parties, is subject to limitation that in case of conveyance insured’s loss is measured 
by interest he retains. Interest retained by vendor under conveyance of premises 
insured .which was unenforceable in part held to measure amount of recoverable loss 
under tornado policy irrespective of valued policy law. Wohlt v. Farmers’ Home Hail, 
Tornado, & Cyclone Ins. Co. of Seymour. (Wis.) 

§ 504. EFFECT OF OTHER INSURANCE. 

504—-Where there is no contribution clause in fire policy, and loss is payable to mortgagee, 
insurer cannot satisfy obligation by paying only pro rata share. Power Building & Loan 
Ass'n. v. Ajax Fire Ins. Co. (N. J.) 1032 

§ 505. DUTIES OF INSURED AFTER LOSS. 

505—Insured’s failure to furnish correct license number held not breach of automobile 
theft policy provision requiring insured’s assistance in recovering automobile. Reed 
v. Fidelity & Guaranty Fire Corporation of Baltimore, Md. (La.) 184 

§ 507. LOSS OF RENT AND PROFITS. 

507—Rain insurance of gross income from concessions at celebration construed to mean 
difference between stated sum and gross income. Where amount recoverable under rain 
insurance of gross income from concessions was exceeded by amount actually received, 
insured cannot recover. American Legion at Osceola v. Eagle Star and British 
Dominions Ins. Co., Ltd. (la.) : ‘ Geren ake seo. AO 

507—Insurer under rent policy held estopped, during delay in reconstructing building. to 
assert insured did not proceed with reasonable diligence. Saperston v. American & For- 
eign Ins. Co. of New York. (N. C.) ; : 3 1037 

507—Provision in fire policy requiring that due consideration be given to experience of 
business before fire and probable experience thereafter should be applied in determining 
probable profits of warehouse during suspension of business following fire. Hutchings 
et al. v. Caledonian Ins. Co. of Scotland. (U. S.) 88 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 514. DAMAGES INCURRED OR PAID. 
514—Insured, compelled to defend suit when insurer denied liability, held only entitled 
to recover reasonable attorney’s fees from insurer. Aetna Life Ins. Co. v. Heiden. 
(Ark.) Kokaiaamcss ; at 3 waaeae ‘a 
514—Action for personal injuries having abated by assured’s death, no liability attaches 
against insurer under policy to pay final judgment against assured. Ritter v. California 
Highway Indemnity Exchange. (Cal.) ; s 
514—Insurer indemnifying insured against automobile liability has right to dispose of 
action against insured as its option, and settle in way best for its interest. Knowledge 
of loss which might result to insured under automobile liability by permitting entry 
of consent judgment against him by insurer’s attorneys held no bar to rights of 
attorneys for insurer to act for its interest. Long v. Union Indemnity Co. (Mass.) 
514—Under automobile liability policy providing that insurer will defend negligence action, 
where insurer does defend, it becomes liable on rendition of judgment without pay- 
ment thereof by assured, though policy contains “no action” clause. Kipkey v. 
Casualty Assn. of America. (Mich.) 3 aa =? ; 
§14—Insurer defending assured under automobile liability policy indemnifying insured 
against loss from legal liability for personal injuries to others held liable upon policy 
upon rendition of judgment against assured without assured’s payment thereof, 
although policy contained “no action clause.’ Rogers v. Youngs et al. (Mich.) 
§14—Policy which “insured against loss arising out of liability’ held contract to insure 
against liability, not merely indemnity. Barsuk v. Independence Indemnity Co. (N. Y.) 
$14—Under poliey giving insurer exclusive control of, and right to compromise suit against 
insured, indemnity insurer is liable for negligence and bad faith in defense of, and 


in failing to settle, suit to insured’s injury. — River Pine Co. v. Maryland Casualty 
Ca (S. C) wnat 
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§ 514%. DEFENSE OF ACTIONS. 
51414—Co-operation clause of automobile liability policy was just as binding on one using 
automobile as against insured. When automobile liability insurer needs co-operation 
of assured, lack of co-operation without legal excuse and not waived by insurer is good 
defense. Blackwood v. Maryland Casualty Co.  (Ala.) 
51414—Assistance required of assured under automobile liability policy requires truthful 
statement of facts upon which claim may be based. Alleged misrepresentation with de- 
liberate intent to deceive, by one driving with assured’s permission, that he was not 
operating automobile when accident occurred, if true, relieved automobile liability in- 
surer from liability to injured person on ground of assured’s failure to co-operate as 
policy required. Ada D. Rochon v. Preferred Acc. Ins. Co. of N. Y. (Conn.) ..1110 
514% aintiff cannot recover against garnishee if defendant could not do so. Insurer, 
not liable to assured because assured prevented defense of insured claim, held not 
subject to garnishment in action by injured party against assured. Schneider vy. 
Autoist Mutual Ins. Co. (Ill.) .. oe 590 
5144%4.—Where complaint against truck owner states cause of action covered by liability 
policy, insurer is obligated to defend action. Complaint against insured’s under liability 
insurance policy covering truck held to state cause of action covered by policy 
requiring insurer to defend action. Where insurer under liability policy covering truck 
refused to defend action covered by policy, insureds could recover for expenses 
ae incurred in defending action. Christian et al. v. Royal Ins. Co. et al. 
(Minn S460 
514%—Insured’s ‘assumption of defense ‘of suits keld not “voluntary” where insurer de- 
clined to assume and continue defense after insured refused to accept insurer’s con- 
ditional offer. That suits against insured were. settled without trial held not to 
preclude recovery against liability insurer of amounts insured was compelled to pay and 
een. National Battery Co. v. Standard Accident Ins. Co. (Mo.) ...... 
%—Policy, insuring theatre against loss incurred defending suits alleging bodily injuries 
“accidentally” sustained covered cost of theatre’s defending suit against alleging 
negligent injuries. Patron’s suit against theatre, alleging breach of its duty to use 
care to protect patron from other patron’s disorderly conduct alleged accident based 
on negligence within policy insuring theatre against loss incurred defending suits 
alleging bodily injuries ‘‘accidentally’’ sustained. Washington ‘Theatre Co. Inc. v. 
Hartford Accident & Indemnity Co. (N. J.) te 
I Casualty policy provisions expressly giving insurer right to designate insured’s at- 
torney impliedly gave power to remove attorney. Thcugh, as matter of record, attorney 
furnished by casualty company to defendant would be defendant’s attorney, as matter 
of fact he would be casualty company’s rvant. Heller v. Alter, (N. Y.) 1408 
Under policy givin insurer ex ive control cf, and rieht to compromise suit 
against insured, indemnity insurer is liable for negligence and bad faith in defense of, 
and in failing to settle, suit to insured’s injury. Tiger River Pine Co. vy. Maryland 
Casualty Co. (S. C.) : Oe as SERN .. 867 
I Insured, forced’ by liability insurers repudiation of contract to assume respon- 
sibility and employ attorneys to represent him in defense of suit covered by policy, 
was entitled to recover from insurer expenses necessarily incurred. American Fidelity 
& Casualty Co. v. Abbott. (Tex.) ect rae 1419 
Policy reauiring insured to co-operate with insurer. does not reauire insured 
to combine with insurer to present defense to suit. Policy requiring insured to co- 
operate with insurer fair disclosure of information to enable to determine whether 
there is genuine defense. After insurer renounced insurance contract, insured held 
under duty to make reasonable defense to action against him, as regards insured’s 
rights against insurer. Buckner v. Buckner et al. (Wis.) : ‘ 1432 
(D) LIFE INSURANCE. 


§ els. AMOUNT PAYABLE ON DEATH. 

51 Policy providing for partial payment, if insured died within year from other “pulmonary 
dion ase’ limits liability; insured having died from pulmonary abscess. Williams. v. 
Interstate Life & Accident Ins. Co. (Tenn.) , 

§ 517. AMOUNT OF INCONTESTABLE OR PAID-UP POLICY. 

517—As to the amount recoverable, suicide and incontestable clauses held not conflicting 
and life insurer was not precluded from invoking suicide clause in action brought after 
expiration of contestable period. Moore v. Bankers’ Credit Life Ins. Co. (Ala.) 

§ 519. PARTICIPATION IN DIVIDENDS OR PROFITS. 

§ 520. - IN GENERAL. 

520—Language of life policy held to incorporate attached illustration sheet, showing amount 
of surplus payable in twenty years into policy. Illustration sheet showing amount of 
surplus payable at end of twenty years attached to life policy bound insurer to pay 
amount of surplus earnings stated. Where life policy contained option of insured to 
take stated amount of surplus at end of twenty years, stipulation in policy respecting 
apportionment of distribution of surplus earnings did not bind insured to accept smaller 
amount determined by following certain method. Legare v. West Coast Life Ins. 


Co. (Calif.) 

(E) ACCIDENT AND HEALTH INSURANCE, 

§ 524. TOTAL DISABILITY. 

524--Insured under policy allowing indemnity for injuries which ‘wholly and continuously 
disable” insured from performing duties pertaining to occupation must prove that 
injuries necessitated abandonment of substantially all usual and customary duties of 
occupation; dancing teacher held not entitled to indemnity for total disability, where 
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able to carry on other duties of a aside from dancing with pupil. Federal 
Life Ins. Co. v. Hurst. (Ga.) ...... 

524—Loss of leg by longshoreman is a “total disability” within meaning of accident 
policy. Carnelious v. Louisiana Industrial Life Ins. Co. (ILa.) 

524—Insured who, having pulmonary tuberculosis, merely consulted and advised with his 
tenants, who did actual work of raising crops for shares thereof, held not “performing 
any work” within policy. Manuel v. Metropolitan Life Ins, Co. (La.) . 

524—Where insured is incapacitated from performing any substantial part of ‘his ‘ordinary 
duties, case of “‘total disability” is presented, although he is still able to perform a few 
minor duties. Whether insured is disabled from prosecuting any occupation is deter- 
mined by consideration of his a experience, age, and natural ability. Katz v. 
Union Central Life Ins. Co. (Mo.) 

524—In action to recover disability benefits under life policy, facts held not to warrant 
finding insured was “totally disabled and thereby prevente "from engaging in occupation 
for profit” during disability. Term ‘total disability” in poly is not to be construed 
literally. Pannone v. John Hancock Mutual Life Ins. Co. (R. I. 

524—That insured, after injury, worked two years and was let off solely for conditions 

, other than ability to work, established his ability to work for profit. Metropolitan 
Life Ins. Co. v. Barela. (Tex.) 
525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 

25—In action on health policy, treatment by sending medicine or prescriptions through the 

mail constitutes regular ‘“‘treatment by doctor” within policy. Inter-Ocean Casualty Co.. 

v. Huddleston. (Ark.) 

§ 528. IMMEDIATE, CONTINUOUS “OR PERMANENT ‘DISABILITY. 

528—‘Total disability” did not become “presumably permanent disability under life policy 
until it had lasted three months. Disability clause of life policy held not ambiguous. 
Perlman v. New York Life Ins. Co. (N. Y. 

528—Insured seeking to recover under policy making disability dependent on ‘inability to 
perform any work for any compensation may not test out various } ea Pruden- 
tial Ins. Co. of America v. Wolfe. (U. §.) ... ores . 

§ 529. DEATH FROM ACCIDENT. 

529—Term “hotel” within triple indemnity clause of accident policy covering death in 
consequence of burning of hotel includes entire equipment making up hotel. Commercial 
Casualty Ins. Co. v. Adkisson. (Okla.) ... 

529—Death of insured from pistol shot wound received while ‘perpetrating ‘robbery held not 
“‘accidental’”’ within double indemnity provision of life policy. McGuire v. Metropolitan 
Life Ins. Co. (Tenn.) . os eA . ee eee sree 

529—Recovery could not be had under double indemnity clause for death of policeman 
— Ww — negro resisting arrest. -Johnson v. Jefferson Standard Life Ins. 
o (U BaD ca 

529—Death resulting from sunstroke sustained while ‘playing ‘golf on hot afternoon held 
not result of ‘‘accidental means” within double indemnity clause of life policy. Flushed 
sunburned face after sunstroke held not “visible contusion or wound” within double 
indemnity clause of life policy applicable in case of accidental death. Paist v. A&tna 
Life Ins. Co. (U. S.) ‘ 
Death of professional boxer from broken neck suffered from violent blow on chin while 
engaged in legal boxing match held effected by “accidental cause,’’ within double 
indemnity clause in life policy. Gustafson v. New York Life Ins. Co. CU. $.) 
Death of professional boxer from broken neck suffered from violent blow on chin 
while engaged in legal boxing match held effected by en cause,” within 
double indemnity clause in life policy. New York Life Ins. Co. v. Gustafson. (U. S.) 


§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF "POLICY. 

5 Under accident insurance certificate containing limitation on insurer’s liability where 
injury results from discharge of firearms and theré was no actual eye-witnesses, in- 
sured’s assailant may be witness contemplated. Shooting of insured under certificate of 
accident insurance, if assailant thought insured to be another would not be intentional 
killing. Carpenter v. Towa State Traveling Men’ s Ass’n. (La.) 3 

530—Provision regarding “accident benefits’? and “permanent disability benefits” in health 
and accident policy held to control subsequent specific provision covering injury 
resulting in blindness. Caine v. Physicians’ Indemnity Co. of America. (Mo.) 

530—General provision in policy against bodily injuries by, accidental means held qualified 
by subsequent clause limiting insurer’s liability for ‘shooting self-inflicted.”” Where 
insurance company in accident policy limited its liability for “shooting self-inflicted” 
such limitation applied to insured’s voluntary shooting of himself. Lemmon v. 
Massachusetts Protective Ass’n. Inc. of Worcester, Mass. (Okla.) bes 


XIV. Notice and Proof of Loss. 


§ 533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 

533—Rules requiring strict performance of conditions precedent to policy’s becoming 
effective are not applied to proof of loss and other matters a to loss. Rectan 
v. Halperin (Commonwealth Cas. Co., Garnishee). (Pa.) ‘ . “3 


§ 539. TIME FOR NOTICE AND PROOF. 
(1). In general. eis 
539(1)—Nonwaiver agreement in form of contract respecting investigation of amount of loss 
under fire policy held not “request for sworn statement” within statute, preventing 
insured’s recovery on policy because of three-month delay in sending statement. 
Cyprinski v. Phoenix Ins. Co. (Mass.) 
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539(1)—Under statute prohibiting changes in limitations by contract, accident policy 
provision requiring written notice within twenty days after accident held valid. 
National Casualty Co. v. Mitchell. (Miss.) 
539(1)—Insurer’s by-law requiring proof of loss to be filed within 90 days after date of ioss 
held conflicting with statute and void. Southern Tavelers’ Ass’n. v. Cole. (T'ex.) ....1097 
539(1)—Fire policy requirement respecting proof of loss held to make time of essence 
within state statute. Niagara Fire Ins. Co. v. Pospisil. (U. 
(3). “Immediate” notice. 
539(3)—‘“‘Immediate notice’ of loss required by theft policy means reasonable notice, and 
notice given after week’s search by insured for lost pin was sufficient. Nixon et ux. 
v. Indemnity Ins. Co. of North America. (Cal.) 
539(3)—-Standard accident policy requirement of “immediate notice” of death held to mean 
only reasonable notice. Notice of death given accident insurer upon beneficiary’s 
discovery of policy, although about two weeks after death, held “immediate notice” 
within policy. Clay v. Aitna Life Ins. Co. a 
(4). Furnishing proof forthwith. 
539(4)—Written notice on July 5 of fire occurring on May 25, though insured knew of fire 
following day, held not given ‘‘forthwith’’; hence failure to give notice of statutory 
sworn statement forthwith was not excused. Hannuniemi v. Carruth et al. (Mass.)..1019 
(5)—Effect of failure or delay. 
539(5)—Breach of automobile theft policy provision respecting proof of loss, so penalty being 
prescribed for noncompliance and, merely postpones time of bringing suit until proof 
is made. Home Ins. Co. of New York v. Murphy. (Ala.) 
$39(5)—Insured could not allow full compliance with requirement respecting proof of 
loss after lapse of 60 days allowed therefor in fire policy. Niagara Fire Ins. Co. 
v., Pospisil....<U...S.). . 
(6) Excuses for failure or delay. 
539(6)—Generally, default in giving written notice required by policy is executed by 
physical incapacity of insured. Revell v. Columbian Protective Ass’n. of Binghamton, 
mt. QU Fa 
§ 540. SUFFICIENCY OF NOTICE. 
540—Treatment of proof of illness furnished by insured’s- physician as notification of 
disability under health policy held not error. Revell v. Columbian Protective Ass’n. 
of Binghamton, N. Y. (N. 3.3 
§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 
543—Statute creating presumption of death of person who leaves state does not repeal 
common-law presumption. Presumption of death arises on proof that person departed 
and has not been heard of for seven years by those who would naturally hear from 
him. Diligent effort must generally be made to find missing person, before presumption 
of death arises. Proof that inquiry was made of persons who would naturally hear 
of or from absentee is sufficient proof of diligent effort to locate absentee’ within 
common-law presumption of death. Hill’s Adm’x v. Metropolitan Life Ins. Co. (Ky.) 
543—-Life policy stipulation for due proof of a death required only that proof, whatever 
its form of insured’s death should reach insurer. Insurer’s payment of one policy 
on same insured’s life met another policy’s requirement for ‘due proof of death,” 
notwithstanding failure to prove giving of such proof under first policy. (Md.) .... 1215 
§ 548. EXAMINATION OF INSURED. 
548—Burglary policy requiring insured’s submission to examination on insurer’s request, 
gave insurer right to require that insured submit to examination where loss occurred. 
Insured’s refusal to submit to examination by insurer where loss occurred, as required 
z er “policy, essential condition of policy. Cohen y. Commerical Casualty Co. 
(Mass. . «ie = es9'0, ake 6,8 re 
Notice to insured to furnish bills, etc., supporting fire loss, and that it was company’s 
desire to conduct examination as specified time and place, held insufficient under terms of 
policy. Insured who appeared in response to notice, had submitted to examination 
concerning fire loss, waived insufficiency of notice. Davidson v. Providence biteauannyes 
Ins. Co. (N. J.) 
§ 549. INSPECTION OF PE RSON OF INSURED AFTER INJURY OR DEATH. 
549-——Life insurer, more than one year after receiving notice of insured’s death by drowning, 
held not entitled to order pe rmitting exhumation of body and autopsy in view of un- 
reasonable delay. Bernstein v. Metropolitan Life Ins. Co. (N. Y.) 
549—Under accident policy insurer held entitled to autopsy, if demand was reasonably and 
seasonably made. Accident insurer must use due diligence in making demand for 
autopsy, and, if reasonably possible, must demand autopsy before interment of body. 
Public policy of Minnesota does not forbid disinterment of body for purpose of autopsy 
pursuant to accident policy provision. Without consent of insured’s widow, who is 
demand for autopsy, addressed to insured’s widow and sole beneficiary, held addressed to 
proper person. Accident insurer’s demand for autopsy, made month after burial, held 
reasonably and seasonably made, where insurer received no notice of claim until 12 
days after burial. Refusal of insured’s widow and beneficiary to consent to autopsy 
reasonably and seasonably demanded held breach of contract defeating 58 to recover 
on accident policy. Clay v. Aitna Life Ins. Co. (U. S.) a aaa tges 800 
§ 552. MISSTATEMENTS OR OMISSIONS. 
552—Insured’s statement in proof of loss that no other than affiant had any “‘interest’” in 
property was not false, so as to avoid policy, because of existence of chattel mortgage. 
St. Paul Fire & Marine Ins. Co. v. Culwell et al. (Tex.) ; 
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§ 553. FRAUD OR FALSE SWEARING 
(1). In general. 

§53(1)—Landlord’s right to recover on policies issued jointly to landlord and tenant held 
not affected by tenant’s fraudulent statements, unknown to landlord, in proof of loss. 
Under agreement whereby landlord furnished seed and certain supplies and tenant 
furnished labor and equipment, each to receive one- -half crop, they were not partners, 
and tenant’s false statements in proof of loss did not bar landlord’s recovery on fire 
policy issued to them jointly; tenant being “‘share cropper.” Mechanics Ins.- Co. et al. 
v. Inter Southern Life Ins. Co. (Ark.) 

553(1)—If insured knowingly and willfully with intent to ‘defraud insurer, swears falsely 
in making proofs of loss, such act amounts to a fraud on insurer. Liberty Tea Com- 
pany, Inc. v. La Salle Fire Ins. Co. (Wis.) 


§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND. PROOFS OR DEFECTS 
AND OBJECTIONS. 
§ 555. —— IN GENERAL. 
555—Stipulation of fire policy against waivers otherwise than by written indorsement on 
policy did not apply to waivers after loss. Waiver of proof of loss as to insured 
prevented there being failure of insured to render proof of loss, so that a 
had no duty to make it. Home Ins. Co. v. Currie et al. (U. S.) ee 
555—Waiver of proof of loss held not required to be attached to robbery ‘policy.  North- 
western Coe & Surety Co. v. Pike & Kramer. (U. S.) ‘ : 
§ 556. ae WERS OF OFFICERS OR AGENTS. 
In general. 
$$60i}—tuseoa’s representative who countersigned policy was “authorized agent” as 
regards authority to waive provisions respecting proofs of loss. Where provision for 
furnishing proofs of loss is waived on insurer’s behalf by authorized agent, insurer 
is estopped from entering defense that proofs were not furnished. Philadelphia Auto 
Finance Co., Inc. v. Agricultural Ins. Co. of Watertown, N. Y. (N. Y. 195 
(2). Powers of adjusters. 
556(2)—Waiver of proof of loss by adjuster held binding on insurer against robbery 


notwithstanding policy provision. Northwestern Casualty & Surety Co. v. Pike & 
Kramer. (U. S.) 


Saath a cote 
557. —— EXPRESS WAIVER. 


57—Notwithstanding policy prohibits waiver of stipulations except in writing, stipulations 


as to notice, proof of loss, etc., may be waived ~~ parol. Gough v. Halperin 
(Commonwealth Cas. Ca., Garnishee). (Pa.) sid aes 4 1416 
§. 558. - IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
558(1)—By failing to comply with request for form for proof of death and by 


making 
independent investigations, insurer waived compliance with policy provision respecting 
proof of death. Murdie v. Maryland Casualty Co. (U. S.) 
(2). Statements and acts of officers and agents. 
558(2)—Insurance company cannot take advantage of insured’s inactivity in not furnishing 
required written notice of loss, caused directly by assurance of company’s authorized 
agent. Gough v. Halperin (Commonwealth Cas. Co., Garnishee). ; 1416 
(4). Failure to furnish blanks. 
558(4)—By failing to comply with’ request for form for proof of death and by making 
independent investigations, insurer waived strict compliance with policy provision 
respecting proof of death. Murdie v. Maryland Casualty Co. (U. S.) 370 
§ 559. ——- DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—Insurer’s denial of liability under fire policies dispensed with necessity for making 
proof of loss. Mechanics Ins. Co. et al. v. Inter Southern Life Ins. Co. (Ark.) 326 
559(1)—Where insurer denied liability on hail policy and made offers of settlement, filing 
of proofs of loss held waived. Lee v. Farmers’ Mut. Hail Ins. Ass’n. (Ia.) . 1276 
559(1)—-Insurer’s denial of all liability under policy waived provisions requiring notice and 
proof of loss, or any defects in notice or proof. Richardson v. Farmers’ Mut. Hail 
Ins. Ass’n. of Iowa. (Ia.) 1278 
(2). Life and accident insurance. 
9(2)—Where insurer denied liability and refused payment after demand was made, com- 
pliance with policy provision requiring formal proof of loss held unnecessary. 
Ocean Casualty Co. v. Copeland. (Ark.) 
559(2)—Proviso in policy relating to proof of continuance of disability held not to prevent 
recovery for permanent disability, where insurer had denied liability and insured 
proved permanent disability at trial. Maresh v. Peoria Life Ins. Co. (Kan.) 25 
559(2)—When insurance company having timely notice of loss is sued and denies liability, 
it waives proof of loss. Ericson v. Mutual Benefit Health & Accident Co. (Neb.) 1361 
§ 560. o> - OBJECT OR TO STATE -GROUND OF OBJECTION. 
. In general. 
560(1)—In action on robbery policy, insurer could not insist upon formal proof of loss, 
where it had all information within required time and raised no objection. North- 
western Casualty & Surety Co. v. Pike & Kramer. (U. S.) .... 850 


§ 561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 
561—Nonwaiver agreement preserving all the then rights of insurer and insured had no 


effect on waiver of formal proof of loss already accomplished. Home Ins. Co. v. 
Currie et al. (U. > ce cues 
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XV. Adjustment of Loss. 


§ 566. EFFECT OF ADJUSTMENT. 

566—Evidence held not to show that garage company’s employee so imposed on insurance 
adjuster as to bar recovery for ov insured automobile. Reliable Motor Co., Inc., 
v. Maryland Casualty Co. (La.) , 

566—Adjustment of fire loss by insurance ‘adjuster held to give rise to implied promise 
of several insurers to pay according to terms of respective policies. Georgia Home 
Ins. Co. et al. v. Choctaw Cotton Oil Co. et al. (Okla.) 


§ 567. EFFECT M ial PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 
TION. 
567—Covenants in automobile fire policy providing for arbitration are valid. New v. 
Union Automobile Ins. Co. (La.) 


§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1). Form, requisites, and validity of award in general. 

574(1)—Evidence before arbitrators did not warrant conclusion that insured house when 
burned was being used for illegal liquor manufacturing, so that award must be vacated. 
Evenson v. State Mutual Rodded Fire Ins. Co. of Michigan. (Mich.) 

574(1)—Appraiser’s award under automobile collision policy will not be vacated except for 
appraisers’ fraud, or misfeasance or malfeasance. obertson v. Boston Ins. Co. (Minn.) 

574(1)—Arbitrators’ or appraisers’ award, provided for in fire insurance policy and agree- 
ment of submission, cannot be set aside, except for actual fraud or deception og mistake 
which is not mere mistake of judgment. Patriotic Order Sons of America Hall Ass’n. 
v. Hartford Fire Ins. Co. (Penn.) 
(4). Inadequacy of award. 

a of appraisers’ award under automobile collision policy may be evidence 
of fraud, or malfeasance or misfeasance of appraisers and so gross as to establish it. 
Robertson v. Boston Ins. Co. (Minn.) 

(5). Effect of award in general. 

574(5)—Appraisement of fire loss by insured and insurer held not binding on holder of 
mortgage to whom loss was made payable, but who was not party to appraisement. 
Officer v. American Eagle Fire Ins. Co. et al. (a.) 

574(5)—Parties, having by insurance contract and by acts in procuring appraisal agreed to 
submit question of damages in insured automobile to appraisers they appointed, held 
bound by appraisers’ award. Award of appraisers appointed by parties in accordance 
with automobile insurance contract held competent evidence. Schreck et al. v. Standard 
Accident Ins. Co. (Pa.) 

574(5)—Appraiser’s finding of sound value of insured property and loss or damage held 
final. Patriotic Order Sons of America Hall Ass’n. v. Hartford Fire Ins. Co. (Penn.) 

574(5)—As between mortgagee of insured property and insurer, mortgagee’s rights are 
determined by “Standard Mortgage Clause’ and cannot be vitiated by acts of owner 
in agreeing to appraisal with insurer without mortgagee’s assent. Statute prescribing 
form of policy, requiring arbitration and appraisal of loss by insurer and owner, does 
not make such arbitration and appraisal binding on mortgagee not consenting thereto. 
Beaver Falls Building & Loan Ass’n v. Allemania Fire Ins. Co. of Pittsburgh. (Penn. ) 

574(5)—-Where amount of loss under fire policies was by agreement submitted to appraisers 
appointed pursuant to policy, award held to sufficiently determine amount of damages 
as basis for judgment. Commercial Standard Ins. Co. v. E. P. — Chevrolet 
Co. (Tex.) at hice piste eae ‘ waa 
(7). Actions to set aside award, 

574(7)—In action to set aside appraisers’ award under automobile collision policy, evidence 
held not to justify finding of appraisers’ fraud or malfeasance or misfeasance. Evi- 
dence held not to establish such gross inadequacy in appraisers’ award under automobile 
collision policy, as to establish appraisers’ wrongdoing. Robertson v. Boston Ins. Co. 
(Minn.) ares maine Sareea og 

574(7)—-Appraiser’s testimony as to distinction in appraisers’ minds between sound and 
actual cash value of insured property held not admissible to impeach finding of sound 
value as showing accident or excusable mistake. Patriotic Order Sons of America Hall 
Ass'n. v. Hartford Fire Ins. Co. (Penn.) 

§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 

(3). As to defects and objections. 

576(3)—Insurer acquiescing in appraisement of damaged automobile by appraiser appointed 
by making no move to have it modified, waived alleged defects and inadequacies 
therein. Schreck et al. v. Standard Accident Ins. Co. (Pa.) : 

§ 579. SETTLEMENT BETWEEN PARTIES. 

579—In action on fire policy, testimony of insurance adjuster that $250 was figured as value 
of automobile held admission of liability to that extent. New v. Union Automobile 
ine: Co.” WU, 'S.) 

579—Insured’s acceptance of less than stipulated amount of fire policy for total loss did ‘not, 


in absence of dispute in respect thereto, bar recovery of balance due under policy. 
Horn vy. Atlas Assur. Co. (Ky.) ote see 


XVI. Right to Proceeds. 


§ 580. et Tatas TO OWNER OF PROPERTY OR INTEREST INSURED. 
a1 n genera 
§80(1)—Indemnity provision of fire policy held promise to make good loss to those suf- 
fering loss. Haney v. Farmers’ Alliance Ins. Co. et al. (Kan.) 
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(2). Property subject to mortgage or other lien. aw : 
580(2)—Most that mortgagee is entitled to under provision requiring mortgagor to insure 
is equitable lien on proceeds of policy to extent of mortgazec’s interest. Hartford 5 
Fire Ins. Co. v. Landreneau et al. (La.) ; : y .. 1286 
580(2)—Holder of automobile purchase price note indorsed by vendor held entitled to have 
proceeds of fire policy covering automobile applied on note by virtue of vendor’s lien. 
Holder of automobile purchase price note held entitled to have proceeds of collision 
policy applied on note by virtue of stipulation in act of sale and chattel mortgage. 
Officer v. American Eagle Fire Ins. Co. et al. (La.) .............+2-s005- ; 1393 
580(2)—Judgment lienor held not entitled to proceeds of fire policy covering building erected 
by one claiming under unregistered deed from judgment debtor. Byrd v. Pilot Fire 
Ins: Co. C6 ah. CH... 2D .. ; 113 
580(2)—Holder of tax sale certificate had no claim to 
building situated on land described in certificate. 
& Gk GG. 42 ak CH. GS)... 115 
580(2)—Mechanics’ lien claimant, on destru t 
not entitled to assert lien against proceeds of insurance. In re Cecire. a) 109 
580(2)—Where fire insurance money under terms of trust deed is security for restoration of 
building and mortgage debt, mortgagor’s restoration of building at own expense held not —_ 
to subject such money to creditor’s claims. Connors et al. v. Mango et al. ( Wis.) 1059 
§ 581. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
581—Mortgage clause in fire policy is not assignment of policy, but merely creates agree- 
ment between insurer and mortgagee. Franklin Fire Ins. Co. v. Butts et al. (Ark.) 96 
581—That first mortgage required mortgagor to insure property held not to deprive holder 
of second mortgage of right to proceeds of fire policy made payable to it. Hartford 
Fire Ins: Co. v. Landreneau et al. Cia.) «2. ..2ccseess a hemoet 1286 
581—Where insurance policy covering mortgaged property contained provision for payment 
to mortgagee as his interest might appear, mortgagee was entitled to insurance ta 
extent of debt secured. Seller of machinery taking note and retaining title until paid 
held not entitled to insurance as against mortgagee under loss payable clause. where 
buyer did not agree to insure machinery for seller’s benefit. Jeffreys et al. v. 
Boston Ins. Co. et al. (N. C.) ea a eeaek 1301 
581—-Mortgagee’s rejection of insurance policy precludes independent contract between it 
and insurer. Where mortgagee rejected fire policy and obtained other insurance in its 
place, insurer is not estopped to deny validity of policy containing mortgage clause 
in favor of mortgagee. Mortgagee cannot reject fire policy and thereafter claim benefit 
under it for loss sustained. Continental Insurance Co. v. Ferro et al. (N. J.) 
581—Where mortgagor takes out fire policy for mortgagee’s benefit, and policy contains 
standard mortgagee clause, mortgagee cannot recover insurance money unless he suffers 
actual loss by fire. Where mortgaged building, damaged by fire, was restored to 
condition it was in before fire, mortgagees under standard mortgagee clause held not 
entitled to recover proceed of insurance. Where mortgaged building is restored after 
fire,. mortgagor who paid cost of restoration is subrogated to mortgagee’s rights under 
fire policy containing standard mortgagee clause. Savarese et al. v. Ohio Farmers 
Ins. Co. of Le Roy, Ohio et al. (N. Y.) 
581—-Where mortgagee clause was expressly limited to insurance on building, insurance on 
rersonal property wa subject to assignment bv insured or attachment at suit of 
creditors Standard mortgagee clause covers only insurance on real property or personal 
property annexed. Standard mortgagee clause held inapplicable to judgment or lien 
creditors, apart from mortgage liens or trust deeds. Insurer does not estop itself by 
attaching clause in favor of alleged mortgagee. Word “trusteee,”” as used in standard 
mortgagee clause, refers to trustee practically equivalent to mortgagee. Clarke et al v. 
Real. (Pa.) 1304 
§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY IN- 
SURED 
582—Delivery of policy to payee under limited loss payable clause did not authorize latter 
to hold it beyond terms of appointment. In insured’s action for use of bank on policy 
clause in bank’s favor covering only insurance on buildine, court could not hold 
bank was entitled to entire proceeds of policy, since legal plaintiff was insured. Judg- 
ment creditor, does not secure benefits of mortgagee clause by calling himself trustee. 
Clarke et al. v. Real. (Pa.) 1304 
582—-Under fire policies in names of owner and contractor, with loss payable clause, owner 
was entitled to proceeds after contractor’s interest was satisfied. Loss payable clause 
payable to contractor mad contractor appointes or payee of insured to collect loss 
payable under policy to extent of appointment. Clarke et al. v. Charles B. Hartman Co. 
(Pa.) 1312 
583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRE- 
SENTATIVES, OR ESTATE. 
(2). Policy payable to relative or person equitably entitled. 
583(2)—Father could sue on small industrial policy insuring infant’s life under insurer’s 
promise to pay in accordance with facility of payment clause. Life Ins. Co. of Vir- 
ginia v. Newell. (Ala.) ; 
583(2)—Policy clause permitting payment to insured’s spouse, relatives or person paying 
funeral expenses, does not give persons designated right to proceeds of policv. Widow 
of insured’s son could not recover on life policy, notwithstanding claim to be person 
designated in facility of payment clause. Cassidy v. Life Insurance Co. of Virginia. 
(Ga.) 


583(2)—Facility of payment clause in industrial policy protects insurer in all cr-es where 
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insurer makes payment in accordance therewith. Payment by insurer under facility 
of payment clause in industrial policy does not operate ipso facto to confer on payee 
legal right of property therein. Insurer’s payment, under facility of payment clause, to 
insured’s husband constituted husband trustee; hence fund. could be. recovered from 
him. by administratrix. Smith vy. Massie. (Ind.) : 
583(2)—Under facility, of payment provision, insurer must exercise sound judgment in 
determining whether insurance moneys shall be paid to one making proofs of death. 
Under facility of payment provision, payment of insurance moneys to one falsely 
stating, in. proofs of death that she was insured’s widow and. responsible for funeral 
bills, held unwarranted. Sylvester v. Metropolitan Life Ins. Co. (Mich.) 
583(2)—Mother taking insurance on daughter’s life and paying premiums held entitled 
to. proceeds of policy containing facility of payment clause as against daughter’s 
hubsand abandoning wife before policy was taken out. In re Dickman’s Estate. (N. Y.) 
§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
584—Amendments to Civil Code increasing wife’s interest in community property could 
not give her vested interest ats are property theretofore acquired. Levell v. 
Metropolitan Life Ins; Co. 
§ 585. - RIGHTS OF PERSONS. DESIGNATED IN GENERAL. 
(1). In general. : < 
585(1)—Under group life policy providing that death benefits should ‘be payable to 
beneficiary or her “legal representatives” payment was properly made to administratrix 
of beneficiary predeceasing insured. Mattern v. Gas Companies’ Employees’ Mutual Aid 
Society of New York et al. (N. Y.) 
585(1)—As between decedent’s beneficiary | having no insurable interest, heirs and admin- 
istratrix, the latter is entitled to proceeds of life insurance policy. Bradley v. 
American National Ins. Co. et al. (Tex.) 
(2) oi. clause making policy payable to relative or person equitably 
entit 
585(2)—-Under life policy authorizing payment to beneficiary, administrator, relative, or 
any person equitably entitled thereto, assurer, as against unrelated beneficiary, could 
make payment to widow, whether she was equitably entitled thereto or not. Beneficiary 
had only contingent interest in life policy authorizing payment to her or to administrator, 
relative, or any person equitably entitled thereto. Dickie v. John Hancock Mutual 
Life Ins. Co. (N. Y.) 
§ 586. —— VESTED INTEREST OF BENEFICIARY. 
586—Beneficiary named in policy reserving right of change takes only contingent interest. 
Hamblin’s Adm’x. v. Hamblin’s Adm’r. (Ky.) . 
586—Beneficiary has no vested interest in life policy where insured may change beneficiary. 
Self et al. v. New York Life Ins. Co. (U. S 
587. ——- CHANGE OF BENEFICIARY. 
587—Insured’s written request and agreement for change of beneficiary executed on form 
and transmitted to company effected change of beneficiary; insured’s failure strictly 
to comply with policies by sending in policies themselves with application for change 
= beneficiary held excusable in view of insured’s illness. Barrett et al. v. Barrett. 
(Ga.) 
—Reneficiary cannot interfere with insured’s change of beneficiary under power reserved 
in policy. Andrew v. Bankers Life Ins. Co. et al. (Ia.) ... 
Bankrupt’s mere delivery, unindorsed, of iife policy in which wife was beneficiary 
to trustee, could not divest her interest. Bankrupt’s mail delivery, unindorsed, of life 
policy in which wife was beneficiary, to trustee, did not make policy part of estate, 
notwithstanding trustee produced unindorsed life policy wherein bankrupt’s wife was 
beneficiary, insurer by paying surrender value to trustee could not preclude wife’s 
later recovery; policy remaining effective when husband died. Joseph v. New York 
Life Ins. Co. (Pa.) : er 
Change of beneficiary under life policy held effected where form for such purpose was 
not signed and re‘urned to insurer. Wright v. Wright et al. (Tex.) 
Parties agreeing on change of beneficiary and signing memorandum thereof effected 
change, though memorandum was not physically attached to policy. Maryland Casualty 
Co. v. Beebe. ay. ce) 
$ 589. — DEATH OF BENEFICIARY. 
589—Beneficiary in policy providing for automatic change of beneficiary in case of death 
hefore insured had no vested interest. Hamblin’s Adm’x. v. Hamblin’s Adm’r. (Ky.) 
589—Beneficiary of group policy having predeceased insured, no _ right to proceeds 
descended to her heirs or estate by laws of intestacy. Mattern v. Gas Companies’ 
Employees’ Mutual Aid Society of New York. (N. Y.) 
§ 590. —— RIGHTS OF CREDITORS. 
590—Law exempting “proceeds of judgment for personal injury’ held inapplicable as to 
recovery on disability provision of indemnity contract. Proceeds of judgment recovered 
under disability provision were not exempt from garnishment under law exempting 
proceeds of life policy. Chattanooga Sewer Pipe Works v. Dumler. (Miss.) ars 
590—In absence of fraud or statute, life insurance is payable to beneficiary as against 
insured’s creditors. United States Mortgage & Trust Co. v. Ruggles et al. (N. Y.) 
§ 591%. INDEMNITY INSURANCE. 
591!;—In injured party’s action against automobile liability insurer, defense defeating 


488 


959 


59 
708 


statutory obiect cannot be raised. Hynding v. Home Acc. Ins. Co. L. A. (Cal.)....1386 


$91%4--Refore judgment, proceedings are not maintainable against automobile liability 
insurer for personal injuries, policy not showing direct responsibility to injured person. 
Canen v. Kraft et al, (Ohio.) 
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591%4—Policy provision that insurer would pay to others amount of claim allowed against 
insured for injuries or damages sustained held not to subject insurer to liability in 
advance of determination of such amount. Charlton vy. Van Etten et al. (U. S.) 1380 

§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 

594—-Assignment of fire policy after loss transfers assignor’s right to proceeds. Whére 
junior mortgagee has insurable interest at time of loss, insurer under fire policy, by 
making indorsement recognizing title, cannot subsequently assert lack of privity of 
contract. Where junior mortgagee has insurable interest at time of loss, insurer, by 
making indorsement on fire policy recognizing title, cannot subsequently assert’ liability 
was extinguished. Newman v. National Union Fire Ins. Co. of Pittsburgh,’ Pa., et al. 
(Nebr.) done 
Where policy had clause in favor of contractors, insured’s adjusters could not shafeé 
in proceeds under assignment unless proceeds exceeded interest of contractors, or 
contractors participated in employment of adjusters. Clarke et al. v. Charles B. 
Hartman Co. (Pa.) i. Oe: 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 
595—Liability of insurer asserting option to repair is identical with that of a builder 
who for a consideration paid in advance has failed to perform the contract to repair. 

Glens Falls Ins. Co. v. Bassett. (Ark.) . ; Fel Patina ; a aaa 

595—Clause of fire policy authorizing insurer to rebuild held of no effect, wheré loss 

Wee total. “CI oc icc cus oe cht ne 

595—Insurer not requesting further submission or reappraisement could not, in action on 
automobile collision policy, complain that by award made insurer could not exercise 
option of repairing automobile, instead of paying damages. Schreck et al. v. Standard 

Accident Ins. Co. (Pa.) ; teas nes 

§ 597. TIME PAYMENT. 

597—Disability benefits held payable from date of permanent disability, not from date of 
proof thereof, under policy providing for payment of benefits on furnishing proof of 
permanent disability. Prudential Ins. Co. of America v. Singletary. (Okla.) 

§ 598. INTEREST ON AMOUNT OF LOSS. 

598—Heir of beneficiary predeceasing insured was without right to proceeds of policy 
providing for payment of insurance to executors, administrators, or assigns in case 
there was no beneficiary living. Hamblin’s Adm’x. v. Hamblin’s Adm’r. (Ky.) 

Under accident policy making indemnity payable monthly, interest held payable on 
monthly installments from their due date. Interest is not allowed on payments due 
under policies on theory that insurer should be punished for failure to pay principal. 
Wollums v. Mutual Ben. Health & Accident Ass’n. (Mo.) ; 1350 
—Insurer waiving proof of death by denial of liability held required to pay principal 
sum of policy with interest from time liability was denied. Hall v. Benefit Ass’n. of 
Railway Employee. (S. C.) ; ; ; : 728 

598—In action on fire policy, interest should have been allowed from date of denial of liabil- 

itv, not date of fire. Central Federal Fire Ins. Co. v. Lewis et al. (Tex.) 1044 

§ 599. MODE AND SUFFICIENCY OF PAYMENT. 
599—Balance of insurance, after deducting loan to insured, held payable to beneficiary 
in annual installments during life, not in lump sum. Clark v. Mutual Life Ins. Co 
of New York. (U. S.) 1181 
§ 600. EFFECT OF PAYMENT. 
600—Absent mistake, payment of life policy was admission of insured’s death, but not of cause 
thereof. Richardson v. Metropolitan Life Ins. Co. (Md.) 121 
§ 6061. RECOVERY OF PAYMENT. 
601—In insurer’s action to recover loss paid under fire policy, whether insured represented 
that it had cause of action against bailee of goods destroyed for breach of contract as 

to care thereof held for jury. In insurer’s action for loss paid under fire policy, whether 
insured’s representations that it had cause of action against bailee of goods destroyed for 
breach of contract as to care thereof were false to insured’s knowledge held for jury. 

In insurer’s action for loss paid under fire policy, whether plaintiff believed representa- 
tions that insured had cause of action against bailee of goods destroyed for breach of 
contract as to care thereof to be true, acted thereon, and was injured there. held for 
jury. That insurer discovered misrepresentations of inducing payment of loss under 
fire policy and did not demand return of payment until ten months thereafter did not 
waive insurer's rights. That insurer did not tender difference in rates resulting from 
misstatement where property destroyed was located until after suit for loss paid under 
policy was instituted did not prevent recovery. Moneys paid insured with interest thereon 
from dates of payment minus premium paid to insurer, held proper measure of dam- 
ages for insured’s misrepresentations resulting in payment of loss under fire policy. 
Fidelity Phoenix. Fire. Ins. Co. v. Cohn-Hall-Marx Co. (N. J.) ” 1029 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—In insurer’s action to cancel fire policy, mortgagor, not being entitled to recover en 
cross-complaint, was not entitled to statutory penalty and attorney’s fee. Detroit Fire 
& Marine Ins. Co. v. Helms. (Ark.) : : 

602—As respects liability for penalty and attorney’s’ fees, fire insurer, if ‘desirous of 
releasing itself of further responsibility concerning proceeds of insurance claimed by 
different parties, should deposit proceeds in registry of court. Insured, in suit’ in- 
volving right to proceeds of fire policy contested by insurer held entitled to attorney’s 
fees where successful in case. Franklin Fire Ins. Co. v. Butts et al. (Ark.) , 

602—In action on automobile fire policy, where proof did not sustain any defenses pleaded; 
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plaintiff held entitled to 25 per cent. damages on loss and reasonable attorney’s fees. 
In action on automobile fire policy for $300 plaintiff held entitled to $75 attorney’s 
fees. Perry v. Fidelity & Guaranty Fire Cerporation of Baltimore, Md. (La.) ..... 
602—Insurer’s failure to furnish blanks for proof of loss when requested by insured 
several days after theft of automobile, and to pay loss within sixty days thereafter, 
rendered insurer liable to statutory damages. Reed v. Fidelity & Guaranty Fire 
Corporation of Baltimore, Md. (La.) . 
602—60 days having elapsed after submission of ‘proof ‘of fire loss on $1, 000 policy, -with- 
out payment, insured held entitled to 12 per cent. penalty and $200 as_ reasonable 
attorney's fee. Buccola v. National Fire Ins. Co. of Hartford, Conn. (La.) 
~—Statute contemplating penalties for nonpayment held inapplicable to policy, supplemental 
to life policy, providing for monthly annuity for disability from injury or disease. 
Statutory penalties for nonpayment under policy should not be inflicted, unless payment 
is withheld unreasonably. Payment under policy held not unjustly or unreasonably with- 
held, precluding statutory penalties, where doctor’s questionnaires indicated probability 
of insured’s recovering from disability. Manuel v. Metropolitan Life Ins. Co. (lLa.). 
2-—Allowance of attorney’s fee of 25 per cent. on amount of judgment on fire policy of 
about $3,500 held excessive by 15 per cent. Federico Macaroni Mfg. Co. v. Great 
_Western Fire Ins. Co. et al. (La.) : 
Penalties in civil actions are not favored and should not be imposed except in cases that 
are free from doubt. Whether execution, seizure, and advertisement of sale was com- 
mencement of “foreclosure proceedings’ so as to render fire insurance policy void held 
not so free from doubt as to entitle insured to penalty for insurer’s failure to pay loss. 
Bell Inc., v. Security Ins. Co. of New Haven, Conn. (La.) ... cathe? at oe% 
-Holder of chattel mortgage held not entitled to penalty and attorney’s fee for failure to 
pay fire insurance promptly, where neither, assignment or loss payable clause granted 
right to recover such items to plaintiff. General Finance Co. of Louisiana, Inc. v. Uni- 
versal Automobile Ins. Co. (La.) Poe pect Bias athe i) Sex aca 
602—Where two claimants presented demands, fire insurer properly filing concursus pro- 
ceeding could not be penalized for not having paid loss within sixty days. Hartford 
Fire Ins. Co. v. Landreneau et al. (La.) 
602—Insurer’s denial of liability is “vexatious,” entitling insured to recover penalty and 
attorney’s fees, in absence of reasonable ground therefor. Willfully obstructing in- 
sured’s rights and fretting and harassing him without rational cause, constitutes 
“vexatious delay’’ entitling insured to recover penalty and attorney’s fees. National 
Battery Co. v. Standard Accident Ins. Co. (Mo.) a : ; 
Whether insurer’s defense and refusal to pay is vexatious must be determined in view 
of facts existing at date of suit. Jennings v. National Life & Accident Ins. Co. (Mo.) .1346 
602—There is no uniform ruling holding that attorney’s fees in insurance cases will not 
exceed certain percentage of recovery, but each case is considered on merits 


602 


602 


. Ericson 
v. Mutual Benefit Health & Accident Co. (Neb.) Ae ae ay 


a ..1361 
602—Attorney’s fee held properly allowed in action on inter-insurance automobile policy. 


Whitlock v. United States Inter-Insurance Ass’n. (Ore.) 


602—-Recovery under accident policy being $1,988, allowance of $1,500 ; attorney’ s fee held 
excessive by $750. Southern Surety Co. v. Calhoun. (Tex.) 


602—Life insurance company is not liable for statutory penalty and attorney’ s fees, ‘unless 


it denies owing amount of policy. Texas Life Ins. Co. v. Valley View Nat. Bank et al. 
(Tex.) 


602—Form of demand for payment of life 


1124 


821 


insurance is not material if insurer is notified 

that insured is dead and that beneficiary is asserting right under policy. National Mut. 
Ben. Ass'n. v. Aaron. (Tex.) 

602—Demand for insurance, to warrant recovery of damages and attorney’ s fees, is unneces- 
sary under filiny suit, if plaintiff, after thirty days from date of demand, subs equently 
sets up demand in amended petition. American National Ins. Co. v. La Blue. (Tex.) 

602—Penalties and attorney’s fees for nonpayment of life policy after loss depended on 
both demand and nonpayment within time prescribed by statute. Under life policy, 
holder had no right to demand payment until proofs of insured’s death were received 
by insurer as regards liability for penalties and attorney’s fees. One claiming 


penalties and attorney’s fees under statute providing therefor on nonpayment within 


stated time after demand must come strictly within statute. First Texas Prudential 
Ins. Co. v. Long. (T'ex.) 


602—Where insurer admitted owing insured $250 at time arbitration agreement was signed, 
at which time penalties and attorney’s fees had accrued, penalties and attorney’s 
fees should be exacted on admitted amount. Insured’s act in entering into arbitration 
agreement, and then immediately repudiating it, operated as waiver of penalties and 
attorney’s fees as to disputed amount. New Vv. Union Automobile Ins. Co. (U. S.) 

602—Terms “policy or contract of insurance’ within statute authorizing recovery of 
attorney’s fee are employed in broad and general sense as generic terms. Bowen v. 
Railway Mail Ass’n. (U. S.) ... 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Life insurer not paying beneficiary consideration for release because another demanded 
insurance could not subsquently tender money and complete satisfaction of agreement. 
Son‘hwestern Life Ins. Co. v. Hillson. (Ark.) 

603—-Mortgagee’s foreclosure of his own mortgage and purchase at foreclosure sale does 


not destroy right under fire policy carrying standard mortgagee clause because of 
effect on insurer’s right of subrogation where amount has neither been paid nor 
tendered. Kimberley & Carpenter, Inc., v. National Liberty Ins. Co. of America. (Del.) 515 
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—Judgment for plaintiff in action on accidental death policy held erroneous, in view of 
eee evidence of change of beneficiary from plaintiff to insured’s estate and settle- 
ment therewith. Maryland Casualty Co. v. Beebe. (U. S.) > crates wis wnt teat 
§ 605. SUBROGATION OF INSURER. 
§ 606. —— ON PAYMENT OF LOSS IN GENERAL. 
(1). In general. 
606(1)—-Where loss by fire to insured property by wrongdoer exceeds insurance, insured 
owner is only proper party to sue wrongdoer. Clark vy. Missouri Pacific R. Co. (Kan.) .1284 
606(1)—Since purpose of auto collision policy is, like that of fire policy, to indemnify 
insured, insurer should enjoy subrogation to insured’s right against tort-feasor. Pay- 
ment of loss by insurer under auto collision policy operates as assignment pro tanto 
to insurer of right of insured against tort-feasor, responsible whether policy so 
provides or not. Unless damages fixed by jury are greater than insurance paid under 


auto collision policy, insurer is sole owner of insured’s claim against tort-feasor. 
Patitucci v. Gerhardt. (Wis.) 


(2). Subrogation to rights of mortgagee. 

606(2)—Union mortgage clause of fire policy accords insurer no control over security held 
by mortgagee until insurer has paid mortgagee amount of mortgage debt. Fidelity 
Phenix Fire Ins. Co. et al. v. Brennan et al. (N. H. 

606(2)—Mortgagor held not entitled to stay foreclosure decree in favor of insurers as 
subrogees pro tanto of mortgagee wnder standard mortgagee clause. Ferragina v. 
Insurance Co. of North America, Philadelphia Pa. et al. (N. J. 

606(2)—Insurance company which paid fire loss to mortgagee, under claim of no liability 
to owner, held entitled under subrogation clause to participate in proceeds of 
foreclosure, where owner’s claim was forfeited by failure to make proof of loss. 
Insurance company is entitled under subrogation clause to enforce agreement for par- 
ticipation of fire loss, no liability exists as to owner, whether owner’s act which 


invalidated policy occurred prior to or subsequent to fire. Connelly v. Usko as 
Corporation et al. (N. Y.) 


(3). Subrogation under marine policies. 
606(3)—Insurer of towage and trip expenses established no right of subrogation against 
steamship causing loss of barge, in absence of evidence of towage and trip expenses 
incurred. Evidence held not to show that bills for equipment on barge represented 


expenses incurred thereby within policy covering - expenses. Globe & Rutgers Fire 
Ins. Co. v. Cities Service Co. Ss.) 


606(3)—Barge belonging to R. Company and employed by i. 
not “property” of B. within rider of policy covering 
Hawaiian Sugar Refining Corp. et al. v. Rideout et al. (U. 


§ 607. UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—Instrument reciting that insured, who sustained loss, received 
loan, repayable to extent of insured’s recovery from third person, and pledged recovery 
as security for repayment, held not assignment of cause of action against third person. 
McCann v. Dixie Lake & Realty Co. (Ga.) ed ; i 

607—Statute authorizing assignor and assignee to join in action where cause of action 
in tort has been assigned by insured to insurer is permissive. Insurer, who on pay- 
ment of part of. damage, took an assignment for part of the damage, may be joined 
as party plaintiff in an action by injured party to recover whole damage. Worth et 
al. v. Wagner et al. (Mich.) 7 aaa 

XVIII. Actions on Policies. 


§$ 612. CONDITIONS PRECEDENT IN GENERAL. 
(2). Notice and proof of loss. 

612(2)—Insured held not entitled to sue on accident policy without first furnishing proof 
of loss required by policy; nonsuit held properly granted, where insured, suing on 
policy alleged compliance with terms, but evidence failed to show proof of loss was 
submitted. Frye v. Continental Life Ins. Co. (Ga.) neat 

612(2)—As condition precedent to recovery under life policy, requirement that 
be furnished proof of death must be met, unless waived. Richardson v. 
Ins. Co. (Md.) aie 

612(2)—Absent controlling statute, whether. compliance with fire policy ‘requirement respect- 
ing proof of loss is condition precedent to recovery on policy depends on parties’ 
intention as disclosed in language used. Compliance with fire policy requirement, 
respecting proof of loss held condition precedent to right to sue on policy. Niagara 
Fire Ins. Co. v. Pospisil. (U. S.) 

612(2)—Although fire policy provided that no action should be sustainable unless all 
requirements of policy should be complied with, failure to file proof of loss within 
time specified held not to bar action thereon. Southern Home Ins. Co. of the Carolinas 
v. Bowers. (Va.) 

(3). Submission to appraisal and arbitration. 

612(3)—Insured signing arbitration agreement held estopped from instituting suit with 
reference to amount in dispute until elapse of reasonable time. Elapse of three days 
between signing of arbitration agreement and insured’s filing suit held not reasonable 
time for performance agreement. Notwithstanding insured signed arbitration agreement, 
he could recover to extent of insurer’s admitted liability without allowing reasonable 
time for performance of arbitration agreement. New v. Union Automobile Ins. 


Co. (La.) 
§ 614. DEFENSES. 


to transport ’ shipment held 
shipment. California & 
MN tn rca sue «ats 


money from insurer as 
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insurer 
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615. IN GENERAL. 
615—Defendant’s failure to pay into court premiums of health policy sued on where 
defense was misrepresentation justified court’s refusal to give binding instructions for 
defendant. Lilly v. Washington Fidelity Nat. Ins. Co. (Mo.) 
615—Insurer retaining membership fee held not precluded from defending action because 
of insured’s death before issuance of certificate, under circumstances. Offer to return 
membership fee, if. refused, would obviate necessity of formal tender, as basis for 
denying existence of insurance contract. Mitchell vy. American Mutual Ass’n. (Mo.)..1233 
615—Fact that liability under original judgment was reduced by enforcing contribution 
held not to relieve liability insurer from payment of remainder of judgment. Barsuk 
v. Independence Indemnity Co. (N. Y.) 
615—Insurer, to avoid policy by answer in civil suit, must make tender of full premium 
received with legal interest fromr date of receipt * date of tender. United States 
Fidelity & Guaranty Co. v. Leong Dung Dye. (U. S.) 
§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 
616%4—Judgment against insured for injuries is conclusive against insurer under liability , 
policy on questions of negligence of insured’s employee and insured’s liability therefor. 
Keystone Lumber Co. v. Security Mut. Casualty Co. (Pa.) 
616%4—Where liability insurer takes. exclusive charge of suit against insured, judgment_ren- 
dered against insured becomes, in legal effect, sagenens against insurer. Dallas Coffee 
& Tea Co. et.al. v. Williams. (Tex.) .... 1133 
616%4—Judgment in suit against liability insurer on “judgment recovered against "insured 
held res judicata of question regarding insurer’s liability on policy raised in insured’s 
suit against liability insurer to recover attorney’s fees insured incurred. American 
Fidelity & Casualty Co. v. Abbott. (Tex.) 101 aha 
$ 617. JURISDICTION. 
617—Supreme Court. held. without jurisdiction of appeal from Circuit Court of Appeals, in 
an action on an automobile insurance policy, where decision appealed from merely 
applied state law. Baxter v. Continental Casualty Co. (U. S.) 
§ 618. VENUE 
618—Domestic mutual fire insurance company, under showing made, held not “transacting 
business” in H. county, and therefore entitled to change of venue. Griffin y. Implement 
Dealers’ Mut. Fire Ins. Co. (N. D.) . sn Finches gee 
§ 620. LIMITATIONS BY PROVISIONS OF POL ICY. 
§ 621. — TIME BEFORE ACTION CAN BE MAINTAINED. 
621—Claim that action to recover upon hail policy was prematurely brought because. proofs 
of loss were not filed held without merit where insurer waived proofs of loss. Lee 
v. Farmers’ Mut. Hail Ins. Ass’n. of Iowa. (Ia.) .... ..1276 
621—Action on fire policy brought before expiration of 60 days after notice and proof of 
loss was not premature, where insurer denied liability. St. Paul Fire & Marine Ins. Co. 
v. Culwell et al. (Tex.) 
§ 622. TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(1). In general. 
622(1)—-Six-month prescription, fixed by health insurance policy held applicable, in view of 
conflicting clauses prohibiting suit before or after sixty days. Williams v. Acme 
Industrial Life Ins. Co. (La.) ph entices LAE ne aes ; 1331 
622(1)—Provision in auto fire insurance ‘policy shortening statutory period of limitation 
must be strictly construed against insurer. Commercial Standard Ins. Co. v. Lewallen. 
(Tex.) ‘ wee bw Se svee TNT ee ek 
(2). Validity of provisions. 
622(2)-——Insurer’s by-law stipulating shorter period of limitation for filing suit than allowed 
by statute held void. Southern Travelers’ Ass’n. v. Cole. (Tex.) ; 
(3). Computation of period of limitations. 
622(3)—Contractual limitation in auto fire policy held to run from date loss was payable, 
not from date cf denial of liability before loss was nae Commercial Standard 
Ins. Co. v. Lewallen. (Tex.) sien ; ee 
§ 623 WAIVER OF LIMIT ATION. 
(3). By conduct inducing delay. 
623(3)—Insurer’s investigating reported loss of insured jewelry and not denying liability 
until within thirty days of expiration of period in policy for bringing suit waived limi- 
tation provision. Insurer breaking off negotiations for settlement before expiration of 
period in policy for bringing suit, within reasonable time for insured to bring suit, 
may assert limitation period as defense. Friedberg v. Insurance Co.. of North Am- 
erica. (Mich.) . ; Lone bite tside tae 1290 
$ 624. PARTIES. 
(1). Parties plaintiff in general. 
624(1)—Policy insuring insured, his heirs and assigns, against loss by fire and providing 
that “insured” should include insured’s representatives, did not include administrator 
of insured leaving widow as sole heir to whom all insured property was exempt. 
Haney v. Farmers’ Alliance Ins, Co. a aI ees’ ape s aca 4 nb ee 101 
524(1)—One belonging to class mentioned in liability policy, as operating automobile with 
permission of named insured, could sue on policy as beneficiary thereof. Barsuk v. 
Independence Indemnity Co. (N. Y.) 
(2). Persons to whom policy is payable. 
624(2)—Where insurance policy is in joint names of owner and contractor, suit is in joint 
names, with proceeds aqportnnnane according to interests. Clarke et al. v. Charles 


B. Hartman Co. (Pa. 1312 
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(3) Mortgagors and mortgagees. 
624(3)—Owners held proper parties plaintiff to sue on fire policy regardless of whether in- 
debtedness exceeded amount secured by policy containing usual mortgage clause. Brook- 
ings et al. v. American Ins. Co. of Newark, N. J. (Kan.) 
624(3)—Chattel mortgagee who obtained fire insurance policy without mortgagor’s knowledge 
held entitled, under mortgage clause, to recover loss in his own name. State Credit 
Co. v. National Old Line Life Ins. Co. et al. (Nebr.) aad 
624(3)—Mortgagee could sue alone on fire policy payable to mortgagee as her interest 
might appear, especially where mortgage debt exceeded amount due on policy. In_ first 
mortgagee’s action on fire policy, second mortgagee was proper party, policy being 
payable to her as her interest might appear. Potomac Ins. Co. v. Weatherly et al. 
(Texas.) oa raed 
(5). Necesary ‘and. proper parties. 
624(5)—In action by mortgagee on fire policy, insured’s vendor, having no interest in 
controversy, was not proper party to suit. Potomac Ins. Co. v. Weatherly et al. (Texas.) 
(6). Actions on life policies. 
624(6)—Parents of insured held entitled to maintain action on life policies payable to 
insured’s estate, where parents were sole heirs and there were no creditors. Metro- 
politan Life Ins. Co. v. Fry et ux. (Ark.) 
624(6)—Only insured’s representative could sue on life policy designating ‘representative as 
beneficiary and. probating alteration of terms by agent. That divorced wife, after insured’s 
disappearance, paid premiums on agent’s representation that person doing so could re- 
cover, gave her no oe to sue on policy. Meriwether v. Metropolitan Life Ins. Co. 
(Ga.) 
§ 625. PROCESS 
§ 627. —— AGAINST FOREIGN INSURANCE COMPANIES. 
1). In general. 
627(1)—Texas court acquired jurisdiction over foreign insurance companies doing busi- 
ness in state, by service of garnishment process on local agents, though policies in- 
volved were issued and effective in another state where loss occurred. Globe & 
Rutgers Fire Ins. Co. v. Brown et al. (U. ae 
(2). Service on insurance commissioners or other official. 
627(2)—Statute requiring foreign insurance companies to appoint insurance commissioner 
as agent for service of process does not subject such insurance companies to jurisdic- 


tion of state courts in controversies growing out of transactions wholly without state. 
Morris & Co. v. Skandinavia Ins. Co. et al. (Miss.) ; pad : 


§ 628. DECLARATION, COMPLAINT, OR PETITION. 


§ 629. ——- FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—Count of complaint in action on fire policy held sufficiently to disclose in whose 
name policy was issued, and mortgagee’s right to sue thereon. National Fire Ins. Co. of 
Hartford v. Tennessee Land Co. (Ala.) : 
629(1)—Petition in action on life policy held sufficient as against demurrer. Occidental 
Life Ins. Co. v. Jamora. (Tex.) aes 
629(1)—Allegation in complaint for personal injuries and property damage growing out 
of automobile collision held not to state cause of action against insurer. Charlton v. 
Van Etten et al. (U. S.) 
(2). Making and terms of contract. 
629(2)—Petition which failed to set forth new policy or allege any provision therein extend- 
ing benefits after lapse for nonpayment of premiums held insufficient, notwithstanding 
averment as to original policy. Robinson v. National Life & Accident Ins. Co. (Ga.) 
§ 634. ——- PERFORMANCE OR WAIVER OF CONDITIONS 
(1). In general, 
634(1)—In action on life policy, complainant held to contain sufficient allegation of perfor- 
mance by insured of provisions for marine insurance effective from time of application. 
Vierra v. New York Life Ins. Co. (Cal.) 
634(1)—In action on policy, ruling against sufficiency of ‘petition for failure to allege that 
policy, which required advance payment of monthly premium, was maintained in 
force by payment or otherwise held not erroneous. Newman vy. Benefit Ass’n. of 
Railway Employees. (Ga.) .... E 
634(1)—Allegation that insured and beneficiary performed all conditions under, policy held 
sufficiently specific. Western & Southern Life Ins. Co. v. Spencer. (Ind. 
634(1)—Petition alleging full performance of all conditions precedent in fire i held to 


state cause of action as against general denial. Brookings et al. v. American Ins. Co. 
of Newark, N. J. (Kan.) 


(2). Conditions as to notice and proof ‘of loss. 
634(2)—Allegation that insured complied with all requirements of health policy suf- 
ficiently alleged that notice and proofs of disability were duly given. Jabin v. National 
Accident Society of New York. (M ‘ ; 
635. LOSS AND CAUSE THMREOF. 
635—Allegation in petition on accident icy that insured met death by drowning, without 
alleging that drowning was accidental, held insufficient. Newman v. Benefit Ass’n. of 
Railway Employees. (Ga.) 
635—Allegation that insured left home in 1919, and had not been heard from since, “held 
sufficient under common-law presumption of death, as authorizing proof that inquiry 
had been made. Hill’s Adm’x v. Metropolitan Life Ins, Co. 
635—In action on automobile theft policy, pleading and proof that automobile was stolen 
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held sufficient. Philadelphia Auto Finance Co., Inc. v. Agricultural Ins. Co. of Water- 
wn, N.Y. Cea? °:. 

§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 

* (1). In general. 

640(1)—Plea that beneficiary had no insurable interest in insured’s life such as was desig- 
nated on application should also negative idea of insurable interest in any capacity jus- 
tifying position as beneficiary. National Ben. Life Ins. Co. v. Brown. (Fla.) 

640(1)—In action on fire policy, insurer’s answer held general denial, as respects sufficiency 
of petition alleging full performance of conditions precedent. Brookings et al. v. Ameri- 
can Ins. Co. of Newark, N. J. (Kan.) 

(2). Avoidance and forfeiture. 

640(2)—Automobile liability insurer’s plea of lack of co-operation in defense held insufficient 
ad failure to allege request on driver to co-operate. Blackwood v. Maryland Casualty 
‘o.  (Ala.) 

640(2)—In suit on insurance policy, answer held to insufficiently plead ‘fraud in not 
disclosing material facts learned between time of application ae delivery of policy. 
Forrester v. Southland Life Ins. Co. 

(3). Loss and cause thereof. 

640(3)—Question of correctness of original judgment and of judgment granting new trial 
did not affect succeeding trial, where plaintiff failed to except; answer in action on 
accident policy denying injury, if it occurred, had occurred some other way than 
alleged, held not demurrable. Frye v. Continental Life Ins. Co. (Ga.) Bias ae 

640(3)—In action on accident policy, answer reciting incidents preceding and at shooting 
by person threatened did not waive defense that injury was not accidental. In action 
on accident policy, answer that insured approached another threateningly, and started 
to draw pistol, averred “‘assault’”’ constituting defense to policy. Osborne v. Pecple’s 
Benev. Industrial Life Ins. Co. of Louisiana. (La.) 


§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). In general. 
641(1)—Replication not alleging policy provisions obligating insurer to apply insured’s 
accumulated dividends to premiums for extended insurance held demurrable on that 
objection. Replication held demurrable for not alleging that insurer was obligated to 
apply accumulated dividends to extend life policy. Replication alleging insurer 
received small sum as part premium which would have extended policy, held not 
demurrable as contrary to plan for quarterly premiums. McKinley v. National Benefit 
Life Ins. Co. (Ala.) 
641(1)—Beneficiary’s reply to defense that insured was not in sound health at date of policies 
held adequately certain and sufficient to avoid answer. Western & Southern Life Ins. 
Co. v. Spencer. (Ind.) 
(2). Estoppel: and waiver. 
641(2)—Replications, asserting acceptance of premiums with knowledge of falsity of in- 
sured’s statements and insured’s good health when policy sued on was delivered, held 
sufficient on demurrer. National Life & Accident Ins. Co. v. Bridgeforth. (Ala.) 
641(2)—Insurer having pleaded failure to file proof of death, replication alleging estoppel 
to plead nonliability because of nonpayment of premiums, held not demurrable. 
McKinley v. National Benefit Life Ins. Co. (U. S.) : 
641(2)—Insured, if intending to rely on matter in waiver, estoppel, or in confession 
and avoidance of matter stated in specification of defense, must file statement in 
writing, generally specifying matter. .Capehart v. Mutual Benefit Health & Accident 
Ass’n. (W. Va.) ; 
§ 645. ISSUES. PROOFS AND VARIANCE. 
(2). Matters to be proved 
645(2)—-Under exception to liability in certificate of accident insurance, insurer has burden 
to plead and prove facts necessary to defeat liability. Carpenter v. Iowa State Traveling 
Men’s Ass‘n. (Ta.) ; 1080 
645(2)—-Recovery of damages and attorney’s fes for vexatious refusal to pay life policy to 
which law of sister state applied held improper, absent pleading and proof that law of 
sister state permitted recovery. Moseley v. Victory Life Ins. Co. (Mo.) 929 
645(2)—Where life policy provides for specific amount and thereafter contains restrictive con- 
ditions, insurer must plead and prove facts reducing recovery. Cox v. Bankers’ Guaranty 
Life Co. et al. Tex.) 
645(2)—That insured, suing liability insurer for attorney’s fees incurred in defending suit 
covered by policy, did not plead and prove that he paid attorney, was immaterial. Am- 
erican Fidelity & Casualty Co. v. Abbott. (Tex.) 1419 
(3). Evidence admissable under pleadings. 
645(3)—Receiving evidence on waiver of proof of loss under fire policy without amendment 
to insured’s pleading, making issue on whether proof of loss was made on certain 
date, held error. American Ins. Co. of Newark, N. J. v. Brannan et al. (Ark.) 
645(3)—Plaintiff in action on policy could not take advantage of insurer’s waiver without 
proper pleading. Popowicz v. Metropolitan Life Ins. Co. (Conn.) 
645(3)—Attorney’s testimony respecting procedure taken to change beneficiary in life policy 
held admissible under ple ading. Wright v. Wright et al. (Tex.) ‘ 
645(3)—Plaintiff, suing on insurance policy cannot rely on re not set forth in reply. 
Capehart v. Mutual Benefit Health & Accident Ass’n. (W. Va.) Mee 
645(3)—-In action on life policies based on insured’s absence for more than seven " years, ad- 
mitting testimony concerning conversations with defendant’s agents showing oral agree- 
ment not alleged in pleadings, to pay policy if premiums were continued seven years, 
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held prejudicial error, and not cured by formal ruling to strike. Shaw v. Prudential 
Ins. Co. of America. (Wash.) Cae Le : ea aa 7 . .1246 
(5). Variance. 
645(5)—Judgment for double liability on life policy held erroneous as being insufficiently 
ey and variance or failure of proof. Fidelity Mutual Life Ins. Co. v. Hembree. 
(Ky 40 
§ 646. PRESUMPTIONS AND ‘BURDEN OF PROOF. 
(1). In general, 
646(1)—Executrix had burden of establishing prima facie case under accident penn: 
Slaughter v. Columbus Mut. Life Ins. Co. of Columbus, Ohio. (Ia.) .... 810 
646(1)—Injured person seeking to enforce absolute liability of automobile owner’s insurer 
for accident has burden to prove liability policy was required policy. Cohen v. Metro- 
politan Casualty Ins. Co. of New York. (N. Y.) ee ‘ete 194 
646(1)—Where insurance is in owner’s name, with clause in creditor’s favor, creditor has 
burden of establishing his interest in insurance. Clarke et al. v. Charles B. Hartman 
Co. (Pa) ; ; ; ‘ od aA HOR icine eee 
(2). Avoidance and forfeiture—insurance of property. 
646(2)—In action on automobile theft policy, defendant contending it was exdnerated must 
prove fact which produced extinction of obligation. In action on automobile theft 
policy, defendant had burden of showing misrepresentation on insured’s part. Reed 
v. Fidelity & Guaranty Fire Corporation of Baltimore, Md. (La.) 
646(2)—Insurer had burden of establishing its special defense that automobile fire policy was 
void because obtained by fraud. General Finance Co. of Louisiana, Inc. v. Universal 
Automobile Ins. Co. (La.) b 1112 
646(2)—In action on fire policy, burden rested on insured to prove compliance with conditions 
of policy or statute, or waiver by insurer. Hannuniemi vy. Carruth et al. (Mass.) 1019 
646(2)—Fire insurer had burden of proving that putting tenants in house increased fire 
hazard as to insurant’s furniture. Home Ins. Co. v. Currie et al. (U. S.) ........ 752 
(3) —— Life and Accident insurance. 
646(3)—Insurer had burden of proving that insured was not in sound health when life policy 
was issued or contracted fatal disease within 15 days thereafter to avoid —, 
Mutual Savings Life Ins. Co. v. Alsup. (Ala.) 
646(3)—Burden of proving that insured was not in sound health at date of policies held on 
insurer. Western & Southern Life Ins. Co. v. Spencer. (Ind.) : 
646(3)—Insurer has burden of proving premiums insufficient ‘to continue life policy beyond 
stated date as regards effects of cancellation notice to forfeit policy. Moseley v. Victory 
Life Ins. Co. (Mo.) ‘ ; 
646(3)—Insurer alleging that insured obtained life and accident policy upon fraudulent 
representations in application for policy, had burden of proof. Metropolitan Life Ins. 
Co. v. Sussman. (N, J.) 
646(3)—Burden of proving defense of insured’s fraud in answering questions in application 
was upon defendant life insurer. Life insurer relying upon misrepresentations by insured 
in application must show that statements were willfully false, fraudulent, and misleading, 
ind made “in bad faith.”” New York Life Ins. Co. v. Carroll. (Okla.) 
646(3)—Burden of proving deliberate falsity of illiterate insured foreigner’s answers in 
application for insurance was upon company asserting such defense. Campdon v. 
Continental Assur. Co. (Penn.) ; . ay 499 
646(3)—Burden of proving insured’s fraud in procuring accident policy defeating recovery 
by beneficiary, is on insurer. United States Fidelity & Guaranty Co. v. Leong Dung 
Dye. (U. S.) ; 144 
646(3)—Life insurer seeking to avoid policies for misrepresentation had burden of proving 
insured had diabetes. New York Life Ins. Co. v. Drooker et al. (U. S.) 624 
646(3)—Insurer had burden of proving insured must have understood that previous applica- 
tion to another company was rejected from his failure to receive answer thereto. Solez 
v. Zurich General Accident & Liability Ins. Co., Ltd. (U. S.) 1063 
646(3)—Life insurer had burden to show insured knowingly made false statements in ap- 
plication Self et al. v. New York Life Ins. Co. (U. S.) 1189 


(4). Payment of premiums. 
646(4)—Recital of payment of premium contained in policy raises presumption that the 
payment was made. Finney v. American Central Ins. Co. (Mo.) 106 
(5) Estoppel and waiver as to avoidance or forfeiture. 
646(5)—-Burden was on beneficiary to show her belief in statement of insurer’s agent that 
life policies were in force notwithstanding default in payment of premiums, reasonable- 
ness of such belief, and reliance thereon to her prejudice. Burns v. Prudential Ins. 
Co. of America. (Md.) ; ; 1218 
646(5)—Burden was on beneficiary suing on insurance certificate to show waiver of for- 
feiture by estoppel. Mitchell v. American Mut. Ass’n. (Mo.) 1232 
646(5)—-Burden was on insurer to prove , occupancy was not one to which gasoline per- 
mit in fire policy rider extended. St. Paul Fire & Marine Ins. Co. v. Bachmann. 
Cw. Bi ; 5 A ieee 
(6). Risk and cause of loss in general. ; 
646(6)—Executrix suing on accident policy has burden of establishing that wagon was 
wrecked or disabled when insured was thrown therefrom. Slaughter v. Columbus Mut. 
Life Ins. Co. of Columbus, Ohio. (Ia.) oe ad ae Sle wa ho Ste Sc a a a 
646(6)—-Where death of insured under accident insurance certificate results from external 
and visible injury, presumption arises that injury was not intentionally inflicted. Car- 
penter v. Iowa State Traveling Men’s Ass’n. (lIa.) ; : 1080 
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646(6)—In action on policy indemnifying insured against perils of the sea, insured . had 
burden of proving contention that damage was caused by sea. water, Kermani. v.. In; 
surance Co. of North America. (N. Y.) 

646(6)—Insurer carried burden on issue whether death of insured was caused. by intentional 
act of another. Epps v. Gate City Life Ins. Co. (N. C.) 

646(6)—In action against insurer on blanket liability policy, it was necessary to prove thrt 
automobile causing injury was one of autos operated in insured’s business. Whitloek 
v. United States Inter-Insurance Ass’n. (Ore.) 

646(6)—Burden was on insurer to establish defense that accident occurred .when insured 
= ers or under influence of intoxicant. Murdie v. Maryland Casualty Co. 
( 

646(6)—In action on accident policy, burden held on beneficiary to prove insured’s death 
resulted from bodily injury effected solely and independently of all..other causes, 
through external, violent, and accidental means. In action on accident policy, held 
proof must show injury was caused by accident and resulted in insured’s death, and 
that no other cause contributed thereto. Brown v. Maryland Casualty Co. (U. S.) 

(7). — Suicide. 

646(7)—-Beneficiary, suing on accident policy, has burden of showing that insured’s death 
was accidental, when presumption against suicide is rebutted by evidence of how. death 
occurred. Wirthlin v. Mutual Life Ins. Co. (U. 

(8). Extent of loss and liability of insurer, 

646(8)—Insured under marine policy must prove damages suffered, abandonment with its 
constructive total loss not being established. Hilton v. Federal Ins. Co. (Calif.)... 

646(8)—Insured under policy allowing indemnity for injuries which ‘‘wholly and _ con- 
tinuously disable” insured from performing duties pertaining to occupation must 
prove that injuries necessitated abandonment of substantially all usual and customary 
duties of occupation; dancing teacher held not entitled to indemnity for total disability, 
where able to carry on other duties of occupation aside from dancing with pupils. 
Federal Life Ins. Co. v. Hurst. (Ga.) 

646(8)—Burden to prove that injuries causing death of insured under accident . insurance 
certificate were intentionally inflicted, rendering limitation in insurer’s liability appli- 
cable held upon insurer. Carpenter v. Iowa State Traveling Men’s Ass’n. -(Ia.) .......1080 

646(8)—-Insurer, contending that payment of monthly annuity for a years was error, 
had burden of proof. Manuel v. Metropolitan Life Ins. Co. (La ~ 918 

646(8)—Beneficiary had burden of proving that insured’s death oak solely ‘from acci- 


dental means within double indemnity provision of life policy. Burkett v. New York 
Life Co. (U. S.) 


§ 647. ADMISSIBILITY OF EVIDENCE. 
647—Prohibition against disclosure of records of health department cannot be waived in 
action on life policy by beneficiary of tuberculosis patient. McGowan v. Metropolitan 
Life Ins. Co. et al. (N. 
§ 648. — IN GENERAL. 
(1). In general. 
648(1)—All facts and circumstances surrounding negotiations between parties held for jury 
on question whether refusal to pay indemnity under accident policy was vexatious. 
Wollums v. Mutual Ben. Health & Accident Ass’n. (Mo.) .......... : 1350 
§ 650. APPLICATION FOR INSURANCE. 
650—Insurer cannot avoid operation of statute requiring delivery of copy of application, 
by merely including certain statements of applications in policy. Provision of policy 
that it contains entire agreement held not to render inapplicable statute requiring de- 
livery of copy of application. Defense under policy alone, in case of policy delivered 
without copy of application, is precluded, where based on matters to which application 
relates. Washington Fidelity Nat. Ins. Co. v. Burton. (U. eas 
§ 651. POLICY OR OTHER CONTRACT. 
(1). In general, 
651(1)—Admitting policy and testimony that it was same in form as policy sued on, which 
was lost or mislaid, held proper. Fraser v. Metropolitan Life Ins. Co. (Wash.) 
§ 654. PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 
(2). Life and accident insurance. 
654(2)—Insured’s membership application made part of insurance contract held admissible 
to show that change of occupation forfeited policy, notwithstanding provision that no 
statement of insured, not incorporated in certificate, should void policy. Caine v. Physi- 
cians’ Indemnity Co. of America. (Mo.) tars asda Soares, to. A Sas ata aie Le 
§ 655. —— FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance. 
655(2)—lInsurer alleging fraud could show by examining physician that man whose death 
was proved was not applicant who was examined. West v. Life & Casualty Ins. Co. 
of Tennessee. (La.) did 
655(2)—Evidence that facts suppressed in application for life insurance would have been 
deemed material by insurer is inadmissible. Insurance experts may state usages of insur- 
ance companies generally respecting higher rates or in rejecting risks or cancling policies, 
if issued, when aware of facts, suppressed or falsely represented in application. New 
York Life Ins. Co. v. Carroll. (Okla.) 
655(2)—Application and insured’s answers to questions therein held inadmissible as evidence 
of insureds fraud, because not attached to policy. Forrester v. Southland Life Ins. 
Co. (Tex. 


655(2)—Where insurer failed to deliver. copy of application, defense of policy provision re- 


1532 





Topical Index 


quiring insured’s sound health at date of policy held excluded as defense based on some- 
thing “‘omitted from application.’’ Washington Fidelity Nat. Ins. Co. v. Burton. (U. §.)1187 

655(2)—Evidence of appendicitis operation performed upon insured after granting of applica- 
tion wherein insured concealed that doctor had advised operation held competent upon 
— whether insured intended to deceive insurer. Houston v. New York Life Ins. 
‘o. (Wash. ) 

§ 658. LOSS OR DAMAGE TO ‘PROPERTY, ‘AND CAUSE THEREOF. 

658—In mortgagee’s action on fire policy, evidence that insured burned dwelling held com- 
petent because of suspicious circumstances including division of insurance between 
insured and mortgagee. Fidelity Phenix Fire Ins. Co. v. Garrison et al. (Ariz.).... 755 

658—In action on theft policy, evidence of former felonious entrances to residence held 
admissible as showing residence was easily accessible as bearing on probability of 
— of — missing therefrom. Nixon et ux. v. Indemnity Ins. Co. of North America. 
(Cal.) 

§ 659. —— DEATH OF OR INJURY TO PERSON INSURED ‘AND “CAUSE 


(1). In general. 
659(1)—Where issue was whether insured’s death was accidental, evidence that watchman 
in shooting insured believed he was. acting in self-defense held properly rejected. Horan 
v. Prudential Ins. Co. of America. (Pa.) 1236 
659(1)—That autopsy showed that insured, killed in automobile accident, had no scar tissue 
from peptic ulcer, held competent. Northern Life Ins. Co. v. King. 
§ 661. AMOUNT OF LOSS. 
661—In action for total disability insurance, table of mortality held not competent evidence 
regarding amount of insured’s damages. Huey v. American National Ins. Co. (Tex.).. 965 
661—In action on fire policy, evidence of cost of repairs was proper as throwing light upon 
value after fire, but not as measure of value. Patriotic Ins. Co. of America v. Fran- 
ciseus. (U. S&S.) 
661—In action on fire policy, where method used by insured to show ‘goods on hand when 
fire occurred was disputed, testimony as to volume of profit held competent. In action 
on fire policy where amount of loss was disputed admitting list covering range and 
price of goods handled without regard to frequency with which items are purchased 
and sold, to show gross profit, held error. Liberty Tea Company, Inc. v. La Salle 
Fire Ins. Co. (Wis.) 5 a ae 
§ 662, —— NOTICE AND PROOF AND ADJUSTMENT. OF LOSS. 
(1). In general. 
662(1)—In action on life policies on account of unexplained absence of insured for seven 
years where insurer denied absence and proof of loss, affidavits submitted showing 
absence were admissible to show ‘making of — e loss. Equitable Life Assur. 
Soc. of the United States v. Sieg. (U. S.) ares ‘ ; ; 
§ 664. ESTOPPEL OR WAIVER. 
664—Where insurer in action on life policy alleged falsity of statements in application, bene- 
ficiary may properly reply, alleging truthful answers were given but agent failed to 
enter same as given, and evidence in support thereof is revelant. Van Ross v. Metro- 
politan Life Ins. Co. (Kan.) 
664—On question whether insurer unconditionally accepted - premium after expiration of 
grace period, insurer’s letter directing execution of application for a held 
fact to be considered. Weller v. Manufacturers’ Life Ins. Co. (Mich. 
664—Exclusion of evidence of fact communicated to agent concerning a illness 
held error in action on policy subsequently delivered, where issue was agent’s knowledge 
of illness. Heffron v. AEtna Life Ins. Co. (N tae 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
In general. 
665(1)—Finding that refusal to pxy loss was in bad faith held unwarranted, where evidence 
concerning insured’s health chee policy was issued conflicted. Guaranty Life Ins. Co. 
v. Martin. (Ga.) 
665(1)—Evidence held insufficient to est-blish ‘nsured was prevented by beneficiary’s fraud 
from changing beneficiary of life policy. Insured’s administrator could not recover on 
life policy by merely showing application for change of beneficiary from beneficiary to 
same beneficiary without right of revocation was forgery. McEldowney v. Metropolitan 
Life Ins. Co. Ill.) 
665(1)—Evidence justified penalizing health insurer for vexatious refusal to pay ror 
insured’s disability. Jabin v. National Accident Society of New York. (Mo.) ; 
665(1)—Evidence held to establish insurer’s ‘“‘vexatious delay’ and refusal to defend suits, 
entitling insured to recover penalty and attorney’s fee. National Battery Co. v. 
Standard Accident Ins. Co. (Mo.) 
665(1)—Finding that insured’s mother was entitled to proceeds of life insurance certificate 
as against divorced wife held proper under evidence and certificate. Graham v. Home- 
steaders’ Life Ass’n. et al. (Okla.) a 
665(1)—Judgment for plaintiff held proper in action against insurance company for refusal 
to pay on life policy. Bradley v. Metropolitan Life Ins. Co. C 
665(1)—In action on fire policy, evidence disclosing insured’s possession of automobiles des- 
troyed held to establish prima facie. case of ownership. Commercial Standard Ins. 
v. E. P. McKnight Chevrolet Co. (Tex.) 
665(1)——Evidence held sufficient td sustain finding that insurer recognized beneficiary’s con- 
duct, proofs of death, and correspondence as demand for payment of benefit certificate. 
National Mut. Ben. Ass’n. v. Aaron. (Tex.) chinat sitecimald Sian decaita cheek bate ade’ eae : 
665(1)—Evidence showed that insured corporation, through its president having exclusive 


1533 





The Insurance Law Journal, Vol. 78 


charge of automobile, permitted president’s stepson to use automobile, making liability 
insurer liable to injured person. In absence of contrary evidence, fact that insured 
corporation’s president had exclusive charge of automobile and used it at his discretion 
warranted inference that he was authorized to permit stepson to use automobile within 
liability policy. Georgia Casualty Co. v. Waldman. (U. S.) 

(2). THE CONTRACT. 

665(2)—Evidence supported jury’s verdict that illustration sheet was physically attached to 
life policy when delivered. Legare v. West Coast Life Ins. Co. (Calif.) 

665(2)—Evidence held insufficient to establish beneficiary was guilty of fraud in receiving 
,. epe insured’s death. Courdway v. People’s Mut. Life Ins. Co. of California. 
(Cali 5 

665(2)—Finding that plaintiff set fire to insured premises and that mortgagee canceled loss 
payable clause held authorized by evidence, precluding recovery under fire policy. 
Giglione v. Norwich Union Fire Ins. Soc. Limited. (La.) 

665(2)—Evidence did not support plea that accident policy was delivered conditionally and 
had not become operative. McKerley v. Commercial Casualty Ins. Co. (N. C.) .... 

665(2)—Evidence held to establish that mortgagee clause attached to fire policy was 
obtained by fraud two years after policy was released and insured signed lost policy 
receipt. Continental Insurance Co. v. Ferro et al. (N. 

665(2)—Evidence in suit to cancel life insurance policies held not to show meeting of 
minds necessary to create valid insurance contracts. Ratification of agent’s unauthorized 
issuance of life insurance policies held not established, in absence of evidence that 
insurance company knew all facts until after insured’s death. Prudential Ins. Co. of 
America v. Snyder et al. (N. 

665 (2)—Evidence held not to sustain jury’s finding of agreement between insured and 
insurer’s agent to rewrite fire insurance on new location in same amount as on old. 
Springfield Fire & Marine Ins. Co. v. Hubbs Johnson Motor Co. (Tex.) 

665(2)—Evidence of insured’s false representations in answering medical examiner’s 
questions held properly received, though report of only one of two medical examiners 
was attached to policy. De Roy v. New York Life Ins. Co. (U. S. 

(3). Avoidance and forfeiture. 

665(3)—Evidence sustained finding that insured’s last illness was not contracted within 
time which, under terms of policy, would have invalidated it. Arkansas State Life Ins. 
Co. v. Perry. (Ark.) 

665(3)—In action on health policy, evidence held to show plaintiff's. suffering from malaria 
wis not “chronic” within ence in application. Inter-Ocean Casualty Co. 
Huddleston. (Ark.) 

665(3)—Evidence held insufficient to show fraud, ‘precluding | insurer from cancelling fire 
policy. Detroit Fire & Marine Ins. Co. v. Helms. (Ark.) .. 

665(3)—Finding that insured was in sound health at date of life policy, necessarily included 
in general verdict for beneficiary, held supported by evidence. Van Ross v. Metropolitan 
Life Ins. Co. (Kan.) Sass 

665(3)—In action on automobile theft policy, evidence held not to show that insured mis- 
represented model of automobile. Reed v. Fidelity & Guaranty Fire Corporation of 
Baltimore, Md. (La.) . 

665(3)—Evidence held insufficient to establish that at time of issuance of insurance certificate 
insured was afflicted with diseases causing death. Marshall v. Guiding Star Ben. 
Ass’n. Inc. (La.) 

665(3)—Evidence held insufficient to establish property wes not occupied as dwelling at time 
of fire. Buccola v. National Fire Ins. Co, of Hartford, Conn. (La.) at 

665(3)—Judgment in action on policy that no fraud was practiced on insurer by ‘preventing 
different person to insurer’s representative in application than ‘person insured held sus- 
tained by evidence. Insurer denying liability on ground of fraud has burden of proving 
defense by preponderance of evidence. Barrow v. Unity Industrial Life Ins. Co. 
(La.) sie Sage SP Oe Oe ee ee ee ee ae 

665(3)—Automobile fire insurer held not to have established that insured through another 
made fraudulent misrepresentations in obtaining insurance. General Finance Co. 
Louisiana, Inc. v. Universal Automobile Ins. Co. (La.) .. 

665(3)—Evidence showed beneficiary attempted to defraud insurer by having another than 
insured make application for policy and take medical examination. West v. Life & 
Casualty Ins. Co. of Tennessee. (La.) 1211 

665(3)—Jury’s finding that insurer gave insured ‘notice of assessment on fire policy| held 
supported. School Dist. No. 7, Keller Tp. v. Farmers Mutual Fire Ins. Co. of 
Dowagiac, Mich. (Mich.) 

665(3)—Evidence held sufficient to raise inference that health policy premiums were paid. 
Jabin v. National Accident Society of New York. (Mo.) 

665(3)—Evidence showed that insured, when applying for health and accident ‘policy truth- 
fully reported condition of health and previous heart disability to agent. Massachusetts 
Protective Ass'n. v. Allen. (Mo.) 

665(3)—In action on fire policy, evidence held to support judgment for defendant based on 
clause relating to insured’s sole and unconditional ownership. Black v. National Union 
Fire Ins. Co. (Nebr.) 

665(3)—Prima facie case against life insurer made by introducing policy ‘held overcome when 
insurer offered substantial evidence of misrepresentation of insured’s age. Campanaro 
v. Prudential Ins. Co. of America. (N. Y.) .. 

665(3)—Evidence of insured’ s medical treatment prior to application held to so overwhelmingly 
predominate over jury’s finding of good health that judgment on finding was erroneous. 
First Texas Prudential Life Ins. Co. v. Hendrix et al. (Tex.) 
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665(3)—Evidence held not to sustain jury’s finding that life policy had not lapsed on 
account of nonpayment of premiums. American National Ins. Co. v. Menesis. (Tex.) 
665(3)—Falsity of answers in application, warranted to be true, held conclusively shown, 
defeating recovery on insurance regardless of materiality of answers. National Aid 
Life Ass’n. v. Miller. (Texas.) . 
665(3)—Evidence sustained finding that insured did not purposely, intending to deceive, con- 
ceal fact of his having consulted physician. Northern Life Ins. Co. v. King. (U. S.) 
$65(3)—Ljife insurer seeking to avoid life policies for misrepresentation held not to have 
shown insured had diabetes. Evidence showed insured’s misrepresentation as to con- 
sulting physician and sugar in urine were with intent to deceive as to earlier, but 
not as to later, policies. In suit to avoid life policies for misrepresentations as to 
consulting physician and sugar in urine, evidence showed insured’s complaint did not 
contribute to death or increase risk. New York Life Ins. Co. v. Drooker et al. (U. S.) 
665(3)—Evidence respecting concealment of overvaluation of vessel at time of procuring 
binder of marine insurance thereon held to require holding that policy was vitiated by 
reason thereof. King et al. v. AStna Ins. Co. (U. S. 
665(3)—As respects claimed misrepresentations as to title, evidence held to sustain finding 
that person named as owner in automobile liability policy held legal title as security for 
son’s indebtedness. Evidence held to sustain finding that owner named in automobile 
liability policy made no misrepresentations as to ownership, or which increased risk, or 
contributed to loss. Peck v. Hartford Accident & Indemnity Co. et al. (Wisc.) 1436 
(4). Loss and liability of insurer in general. 
665(4)—Evidence held insufficient to establish that insurer breached contract to furnish 
insured’s wife with hospital services. Brotherhood Ins, Co. v. Harris. (Ala.) 562 
665(4)—Evidenc held without tendency to show that automohile was temporarily removed 
from insured’s possession to enable him to collect theft insurance. Home Ins. Co. of 
New York v. Murphy. (Ala.) ... . 830 
665(4)—Verdict for $2,750 for partial destru 
ported. Glens Falls Ins. Co. v. Bassett. (Ark.) 1272 
665(4)—Evidence did not justify finding that wreck was abandoned to insurer, nor that 
explicit notice thereof was given to insurer. In action on marine policy, evidence held 
not to authorize judgment for the full amount of loss, in absence of proof of 
abandonment by insured of ship insured. Hilton v. Federal Ins. Co. (Calif.) 
665(4)—Showing that automobile was gone without owner’s knowledge or consent created 
prima facie case in action on automobile theft policy. Insurer claiming automobile was 
taken by one without intent to steal had burden of sustaining claim by preponderance 
of evidence to defeat recovery on theft policy. Tullar v. New York Underwriters’ 
ins. Oe. Ci) s.- 592 
665(4)—In action on fire policy, evidence showed cost of automobile to insured was 
amount declared in policy. Perry v. Fidelity & Guaranty Fire Corporation of Balti- 
more, Md. (La.) vats a3 dae ose al eed eins 181 
665 (4)—Evidence held to establish that insured was guilty, either directly or indirectly of 
incendiarism; hence insured could not recover on fire policy. St. Philip v. Lumbermen’s 
Ins. Co. of Philadelphia. (La.) 339 
665(4)—In suit to reach proceeds of statutory indemnity policy, 
insured’s automobile was operated with his implied consent at time it struck plaintiff’s 
intestate. Boyer v. Massachusetts Bonding & Ins. Co. (Mass.) , 596 
665(4)—Evidence supported finding that owner insured, who permitted brother to take auto- 
mobile, had not impliedly consented that another might drive so as to make insurance 
policy security for payment of judgment against such other person. Johnson v. O’Lalor 
et al. ( Mass.) 1400 
665(4)—In action on automobile theft policy, pleading and proof that automobile was 
stolen held sufficient. Philadelphia Auto Finance Co., Inc. v. Agricultural Ins. Co. 
of Watertown, N. Y. (N. Y.) ; ; 195 
665(4)—That sea water damaged rugs and that vessel was seaworthy held insufficient to show 
that damage was caused bv “‘perils of the sea’’ within policy. Kermani v. Insurance Co. 
of North America. (N. Y.) 1317 
665(4)—In action on fire policy evidence of total loss held to support verdict for plaintiff 
for full amount of policy. Glens Falls Ins. Co., et al. v. Rogers et al. (Texas.) . 548 
665(4)—Evidence established value of drug store stock and fixtures destroyed by fire. St. 
Paul Fire & Marine Ins. Co. v. Culwell et al. (Tex.) 1045 
665(4)—Evidence that insured engaged in various forms of employment as matter of law 
prevented recovery under policy measuring disability by total inability to perform any 
work for any compensation. Prudential Ins. Co. of America v. Wolfe. (U. S.) 10 
$65(4)—In action on burglary policy, evidence that safe bore marks made by tools, explosives 
or chemicals sustained verdict for insured. Century Indemnity Co. v. Williams & 
Bradley. (U. S.) ? 34 ee ea Stal 855 
665(4)—Truck at time of collision held nct, under evidence, licenced for and being operated 
in motor carrier service within public liability policy. Allen v. American Fidelity & 
Casualty Co. (U. S.) 1106 
665(4)—In action on fire policy evidence held not to show that goods to amount claimed 
by insured were burned. Liberty Tea Company, Inc. v. La Salle Fire Ins. Co. 
(Wis.) a eats se 
(5). —— Life and accident insurance. 
665(5)—Common-law presumption of death after seven years’ absence does not relate to 
time of death. In action on life policies, evidence held sufficient to sustain finding 


that insured had absented himself from state for five years. Metropolitan Life Ins. 
Co. v. Fry et ux. (Ark.) 


128 
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665(5)—-In action on double insurance clause of life policy, evidence supported findings in 
substance that insured assaulted another without provocation, and that latter in pro- 
tecting himself, struck insured, causing him to fall and sustain fractured skull. Gray 
v. Western States Life Ins. Co. (Cal.) ee ee ee ee. San 
665(5)—Evidence held to show loss of leg, broken. on Fébruary 2, and not amputated 
until June 1, resulted in continuous injury within accident policy. Carnelious v. 
Louisiana Industrial Life Ins. Co. (La.) 
665(5)—Proof held to show that insured was assaulting person shooting him, precluding 
recovery on policy excepting accidents resulting from ‘insured’s unlawful act. Oshorne 
v. People’s Benev. Industrial Life Ins. Co. of Louisiana. (La.) 1207 
665(5)—Evidence held to establish that insured’s death within few minutes after fall, while 
walking, did not result from “external, violent and accidental means” within accident 
policy. Ackerman v. Minnesota Commercial Men’s Ass’n. (Minn.) 399 
665(5)—Finding that insured was on railroad station platform discharging duties of icing 
trains when struck by train held supported, justifying recovery for insured’s accidental 
death. Allen v. Life & Casualty Ins. Co. of Tennessee. (Mo.) 166 
665(5)—Evidence that insured was walking on sidewalk after midnight looking into windows 
and ran away from watchman, who shot insured, held not to establish death was not 
“accidental” within policy. Horan v. Prudential Ins. Co. of America. (Pa.) 1236 
665(5)-—Verdict that insured was on public highway when he was struck by vehicle pro- 
pelled by steam held supported. Schladensky v. Continental Life Ins. Co. (Pa.) . 1370 
665(5)—In action on accident policy, evidence held to support finding plaintiff accidentally 
inhaled carbon monoxide gas. Southern Surety Co. v. Calhoun. (Tex.) .. . $21 
665(5)—Evidence held insufficient to establish that when insured was fatally injured by 
automobile he was intoxicated or under influence of intoxicant. Murdie v. Maryland 
Casualty Co. (U. §&.) 
665(5)—-That insured was shot by another made prima facie case of accidental killing 
within ,double indemnity provision in life policy. tna Life Ins. Co. v. Hagemyer 
et al. (U. S.) akan ee 
665(5)—-Finding that death was accidental can not properly be made, where fact or cir- 
cumstances established by uncontroverted evidence is inconsistent with reasonable hypo- 
thesis of accidental death. Preponderance of circumstantial evidence supported ruling 
that insured committed suicide, precluding recovery of double indemnity for accidental 
death. Burkett v. New York Life Ins. Co. (U. S.) ; dak ; 1184 
665(5)-—-Evidence established insured breached contract by refusing to co-operate with in- 
surer; hence insured suffering loss could not recover from insurer. Buckner v. Buckner 
et al. (Wisc.) 
(6). —— Suicide. 
665(6)—Record conclusively showing suicide, avoiding liability on life policy, required 
reviewing court to grant insurer new trial, although trial court denied it. Mutual 
Life Ins. Co. of New York v. Maddox. (Ala.) 
(7). Proof and adjustment of loss. 
665(7)—Evidence held to show settlement of policy by ignorant negro beneficiary was con- 
ditional upon his satisfaction, entitling him to reasonable time to consult attorney. 
Arkansas State Life Ins. Co. v. Perry. (Ark.) 1076 
665(7)—Beneficiary’s offer to reimburse insurer’s agent for premium he said he paid con- 
stitutes some evidence that proof of loss was assigned in agent’s presence. McKerley 
v. Commercial Casualty Ins. Co. (N. C.) ‘ : ; . . 168 
665(7)—Finding that notice of disability under health policy was given as soon as reason- 
ably possible, and that delay was due to insured’s physical incapacity, and did not 
prevent recovery, held justified. Revell v. Columbian Protective Ass’n. of Binghamton, 
Rae Ws. eee eed 
605(7)—Evidence held to establish notice of insured’s death was given within reasonable 
time. Southern Travelers’ Ass’n. v. Cole. (Tex.) ; 5 1097 
665(7)—Evidence showed that insured knowingly and falsely represented amount of fire 
loss to be in excess of true amount. Liberty Tea Company, Inc. v. La Salle Fire 
Ins. Co. (Wis.) 
(8). Estoppel or waiver. 
665(8)—-Evidence in actions on fire insurance policies held to sustain trial court’s finding 
that proofs of loss were waived. American Ins. Co, of Newark, N. J. v. Moore. (Ala.) 
665(8)—-Statements of insurer’s agent calling insured’s attention to default on premium 
note, forfeiture of policy therefor, and giving instructions for reinstatement, held not 
to constitute waiver of forfeiture under evidence. Johnson v. Commonwealth Life 
Ins. Co. (Ala.) 
665(8)—Evidence warranted finding that automobile theft policy requirement respecting proof 
of loss was waived. Home Ins. Co. of New York v. Murphy. (Ala.) 
665(8)—-Evidence held to show that beneficiary did not rely to her prejudice on statement of 
insurer’s ‘agent that life policies were in force notwithstanding default in payment 
of premiums. Burns v. Prudential Ins. Co. of America. (Md.) 
665(8)—Finding that insurer unconditionally accepted. premium after expiration of grace 
period and when insured was fatally sick held sustained. Weller v. Manufacturers’ Life 
Ins. Co. (Mich.) 
665(8)—-Evidence held to conclusively establish that insurer voluntarily and unconditionally 
assumed defense of suit against insured and recognized its obligation under liability 
policy. National Battery Co. v. Standard Accident Ins. Co. (Mo.) ... 
665(8)—Evidence held to establish that life insurer by its conduct waived right to assert 
strict enforcement of forfeiture provisions of extension premium note. Higgins v. 
Old Line Ins. Co. of Lincoln, Nebr. (Nebr.) 
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665(8)—Judgment for beneficiary under life policy, on theory, insurer by accepting premium 
note waived. payment in cash, held supported by evidence. Shurtleff v. Bankers 
National Life Ins. Co. (Nebr.) 
665(8)—Evidence held insufficient to support claim. of waiver or estoppel against insurer 
under life policy to declare forfeiture upon insured’s failure to pay premium when due. 
Morgan v. United Ben. Life Ins. Co. (Nebr.)} 
665(8)—Evidence respecting notice of loss given under automobile theft ’ policy held 
show waiver of technical proofs of loss, where insurer required no further information. 
Philadelphia Auto Finance Co., Inc. v. Agricultural Ins. Co. of Watertown, N. Y. 
Ce.) Sean” acs s 395 
665(8)—Insurer’s receipt, ‘notices, and letters implying continued existence of policy author- 
ized finding that provision lapsing policy for failure to pay premiums promptly was waiv- 
ed. National Mut. Acc. Ins. Co. v. Davis. (Tex.) 1377 
665(8)—In action on fire policy, evidence authorized finding that formal proof of loss within 
91 days of fire was waived. Home Ins. Co. v. Currie et al. (U. S.) .... 4 752 
665(8)—Evidence held to sustain finding that automobile iiability insurer’s general agent 
had knowledge as to ownership of automobile and beneficial interest of insured’s son. 
Peck v. Hartford Accident & Indemnity Co. et al. (Wis.) 1436 
§ 666. AMOUNT OF RECOVERY. 
666—Under accident policy providing for monthly indemnity, insured could not recover 
accident indemnity in lump sum for entire period of life expectancy as shown by 
mortality table. Woods v. Provident Life & Accident Ins. Co. (Ky.) 
666—Plaintiff held entitled to judgment for amount of insurance premiums and costs ‘up to 
time of tender by insurer, where action on policy was defeated. Reinhardt v. Life 
& Casualty Ins. Co. of Tennessee. 
§ 668. QUESTIONS FOR JURY. 
(1). In -general. 
668(1)—Evidence of fraud of insurer in procuring release of liability under accident policy. 
showing that insured relied on advice of own physician held insufficient for jury. 
Mutual Benefit Health & Accident Ass’n. v. Pittman. (Ariz.) ... .. 398 
668(1)—Generally, it cannot be, as matter of law, ruled that insured sustained burden of 
proof in action on fire policy, especially when proof rests on cral testimony and _ in- 
fererces from circumstances. Panruniemi v. Cerruth et al. (Mass.) 1019 
668(1)—In action on life policy based on presumption of insured’s death, whether there 
was vexatious refusal to pay, warranting damages and penalties, held for jury. Unwin 
v. John Hancock Mut.*Life Ins. Co. of Boston, Mass. (Mo.) 
668(1)—Evidence of vexatious refusal to pay indemnity under accident policy held sufficient 
for jury. Wollums v. Mutual Ben. Health & Accident Ass’n. (Mo.) 
668(1)—Whether insurer issuing policv and defendant ‘nsurer were same company held for 
jury. Cox v. Bankers’ Guaranty Life Co. et al. (Tex.) 
(3). The contract in general. 
668(3)—Delivery of life policy to insured before death held for jury, under evidence. 
Fidelity Mutual Life. Ins. Co. v. Hembree. (Ky.) 40 
668(3)—Construction of phrase “private motor driven vehicle’ within indemnity provision 
of accident policy, not depending on any disputed facts, held for court. ITife & 
Casualty Ins. Co. of Tennessee v. Metcalf. (Ky.) .... a . 389 
668(3)—Whether contract for temporary life insurance was in force at time of applicant's 
death held for jury. De Cesare v. Metropolitan Life Ins. Co. (Mass.) 1223 
668(3)—In action on life policy which provided for double liability for accidental death, 
except where caused by poison, whether carbon monoxide gas causing death of insured 
was poison held for jury. Brock v. American Central Life Ins. Co. (Mo.) 679 
668(3)—In suit to recover on alleged oral agreement to renew fire policies on which there 
was loss, directing verdict for insurer held proper. Dohlin et al. v. Dwelling House 
Mut. Ins. Co. of Lincoln. (Nebr.) 341 
668(3)—In action on life policy. evidence of constructive delivery and actual payment of pr¢ 
mium or credit given therefor held insufficient for jury. Union State Bank & Trust Co. 
v. Northwestern Life Insurance Co.. (U. S.) 1178 
- (4). Avoidance and forfeiture. 
668(4)—Insured held not entitled to sue on accident policy without first furnishing proof 
of loss required by policy; held properly granted, where insured, suing on policy 
alleged compliance with terms. but evidence failed to show proof of loss was _ sub- 
mitted. Frye v. Continental Life Ins. Co. (Ga.) 
668(4)—Whether insured’s keeping gasoline for pumping engine on ‘boat violated fire 
policy. prohibiting keeping gasoline, but containing rider permitting use of oils for 
fuel, held for jury. Baum v. North River Ins. Co. (N. C.) 
668(4)—-Whether authorized agent reporting losses had authority to accept parol notice of 
loss under automobile indemnity policy held for jury. notwithstanding policy prohibited 
waiver of its stinulations except by certain officers. Gough & Halperin (Commonwealth 
Cas. Co., Garnishee) (Pa.) 1416 
668(4)—In suit on fire policy with defense that policy was void because of prior policy, 
issue whether insured knew of other policy on automobile, held for jury. Common- 
wealth Ins. Co. v. Evans. (Tex.) . 422 
668(4)—Issues under iron safe clause of fire policy | are for court, where on evidence facts 
are all one way and only one inference is deducible therefrom. Issue of compliance 
with iron safe clause of fire policy if for jury, where there is any question whether 
books tendered constitute all books or as to whether they contain complete records 
of the business or are substantially incomplete. Whether memoranda offered by 
insured as set of books was sufficient compliance with iron safe clause of fire policy 
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held for jury. Lumbermen’s Mut. Ins. Co. of Mansfield, Ohio v. Johnson Lumber 
Co. e al. (U. S.) 
668(4)—In suit on fire policies, defense being vacancy beyond stipulated period, evidence in 
that respect held for jury, and directing verdict for plaintiff was error. Fire Ass'n. of 
Philadelphia et al. v. Weathered et al. (U. S.) ... : 
668(4)—-Whether insured must have understood that previous application to another company 
was rejected because of failure to receive answer held for jury. Solez v. Zurich General 
Accident & Liability Ins. Co., Ltd. (U. S.) 
668(4)—Issue of assured’s collusion with parents in refusing to” sign amended answer 
for liability insurance company defending mother’s suit held for jury. Disney v. 
National Union Indemnity Co. (Wash.) 
(5). ——— Title or interest in, possession of, or incumbrance, property. 
668(5)—-Whether insurer waived proof of insured’s death held for jury. Hall v. Benefit 
Ass’n. of Railway Employees. (S. C.) 
(6). Fraud or misrepresentations in general. 
668(6)—In mortgagee’s action on fire policy containing union mortgage clause, mortgagee’s 
knowledge, and materiality of concealment from insurer, of prior mortgages, insurance 
and foreclosure proceedings held for jury. Fidelity Phenix Fire Ins. Co. v. Garrison 
et al. (Ariz.) ... 
668 (6)—Where undisputed proof showed as matter of law insurer was not liable on life 
policy, direction of verdict for insurer having burden of proof on issue of fraud was 
not error. Reinhardt v. Life & Casualty Ins. Co. of Tennessee. (N. C.) 
668(6)—-As respects jury question, in action on fire policy covering merchandise, fixtures 
and profits, evidence of insured’s having made false inventories and altered bills es- 
tablished fraud as matter of law. Demarest et al. v. Westchester Fire Ins. Co. of New 
York et al. (N. Y.) ; ; ehneaed ; oe ‘ ooenwneee 
668 (6)—-Generally, question of falsity of statements in life or accident policy and intent of 
applicant in making them is for jury. New York Life Ins. Co. v. Carroll. (Okla.) 946 
668(6)—In beneficiary’s action on accident policy, whether insured fraudulently made 
false statements in application concerning application for other insurance, precluding 
recovery, held question for wae: United States Fidelity & Guaranty Co. v. Leong 
Dung Dye. ww. 3S) 
668(6)—In action on life policies, court held not to have erred in determining, as matter E 
of law, that policies were avoided by fraud. De Roy v. New York Life Ins. Co. (U. S.) 245 
668(6)—-Whether anchoring of yacht was sufficient to satisfy requirement of seaworthiness 
held, as respected right of recovery on binder of marine insurance for jury. Ordinarily, 
materiality of concealment of overvaluation of vessel as respects liability on marine 
policy is for jury. King et al. v. AStna Ins. Co. (U. S.) 
668(6)—-In action on life policy, insurance company held entitled to directed verdict on ground 
insured knowingly made false statements in application. Self et al. v. New York Life 
ima, So. (U.S) i a 1189 
668(6)—Falsity of applicant’s representations, applicant’s intent to deceive and whether in- 
surer’s hazard was materially affected by misrepresentations, are usually for jury. Hou- 
ston v. New York Life Ins. Co. (Wash.) i esc i 2 1249 
(7). —— Health, condition, or habits of insured. 
668(7)—Whether insured suffered from syphilis when applying for life policy held for jury 
under evidence. Mutual Life Ins. Co. of New York v. Mankin. (Ala.) ... 456 
668(7)—Evidence whether insured, who died thereof, had tuberculosis when life policy was 
issued, or developed it within 15 days thereafter so as to defeat recovery, held for 
jury. Mutual Sav. Life Ins. Co. v. Alsup. (Ala.) ....... Sag Stas acne ad 5 SO 
668(7)—Whether insured was in sound health at date of policy is question ‘of actual fact, 
unless waived by insurer. Van Ross v. Metropolitan Life Ins. Co. (Kan.) 54 Se bate 899 
668(7)— Whether insured had ben attended by ‘physician for serious disease or complaint 
within two years within exception of policy held for jury. meant v. Metropolitan 
Life Ins. Co. (N. Y.) see 
668(7)—Whether insured foreigner’s answers in application for life insurance as ‘to health 
and medical attendance were deliberately false for jury. Campdon y. Continental Assur. 
Co. (Penn.) oe 
668(7)—Whether insured’s representation, regarding not consulting physician when had 
consulted physician regarding rheumatic condition of feet, was material to risk held for 
jury. Huey v. American National Ins. Co. (Tex.) peat tran oe a ; 
668(7)—Where policy expressly stipulated that insured’s statements, in absence of fraud, 
should be considered representations, not warranties, whether insured purposely con- 
cealed facts that he had consulted physician held for court in juryless trial. Whether 
insured’s concealing fact of his having consulted physician amounted to misrepresen- 
tation under law and policy expressly stipulating that insured’s statements, in absence 
of fraud, should be considered representations, not warranties, held for court in jury- 
less trial. Northern Life Ins. Co. v. King. (U. S.) 
668(7)—In suit to avoid life policies, whether insured’s misrepresentation regarding sugar 
in urine, and without intent to deceive, increased risk, held fact question. New: York 
Life Ins. Co. v. Drooker et al. (U. S.) ; 
668(7)—In application for accident insurance, false statement as to vision held not as 
matter of law to materially affect acceptance of risk. Tison v. American National 
Ins. Co. (Wash.) sates 
668(7)—-Whether applicant omitted information regarding cc nsultation with physician who 
advised appendicitis operation with intent to deceive held for jury. Whether applicant’s 
failure to disclose consultation with physician, who advised operation because of one 
“mild acute attack of appendicitis’ affected acceptance of application, was fact question. 
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Whether applicant’s concealment of consultation with physician who advised appendicitis 
operation was material held for jury. Houston v. New York Life Ins. Co. (Wash.)....1249 
(8). Payment of premiums. 
668(8)—--In suit on mutual fire policy, evidence raised fact issue respecting mailing of 
assessment notices before loss occurred. Mary Guest & Son v. Farmers’ Mut. Fire Ins. 
Co. (Mo.) ‘ , . ‘ a Cai tle +a eR ORS Cove eet Cee 
(9). -—— Increase of risk. 
668(9)—Whether putting tenants in house increased fire hazard as to insured’s furniture 
held question of fact. Home Ins. Co. v. Currie et al. (U. S.) ... ee 
668(9)—Whether tenant’s business of operating moonshine still was more hazardous than 
bottling automobile oils permitted by fire policy rider, held for jury. St. Paul Fire & 
Marine Ins. Co. v. Bachmann. (U. S.) ; : 
668(9)—-Whether increase of hazard by illicit still in basement was within insured landlord’s 
control or knowledge held for jury. That insured landlord might, under lease enter 
premises to examine condition held not, as matter of law, to establish that hazard was 
increased by means within insured’s control, where tenant erected illicit still in basement. 
Patriotic Ins. Co. of America v. Franciscus. (U. S.) ‘ 1265 
(10). Loss and liability of insurer in general. 
668(10)—In action on theft policy, whether insured jewelry was stolen held for jury. 
Nixon et ux. v. Indemnity Ins. Co. of North America. (Cal.) ‘ 203 
668(10)—Whether insurer has overcome presumption of theft of car taken without owner’s 
consent presents question for jury. Tullar v. New York Underwriters’ Ins. Co. (Ia.).. 592 
668 (10)—-Evidence held to require submission to jury whether or not damage to merchandise 
by water was proximately caused ‘by fire. Jiannetti v. National Fire Ins. Co. of 
Hartford, Conn. (Mass.) 
668(10)—In action upon residence theft policy, whether jewelry deposited in combination lock 
wall safe and certain specified household goods were stolen held for jury. Hamill v. Fi- 
delity & Casualty Co. of New York. (Pa.) 144i 
668(10)—In action on fire policy, whether substantial portion of building remained held 
for jury. In action on fire policy, builder’s testimony held to make question whether 
reasonably prudent owner would use remaining portions in rebuilding one for jury. 
Glens Falls Ins. Co., et al. v. Rogers et al. (Texas.) 


(11). Life or accident insurance. 

668(11)—Whether death of pedestrian resulted from being struck by automobile, within 
accident policy, or from tuberculosis, held for jury. Jones v. General wees Fire & 
Life Assur. Corp., Limited, of Perth, Scotland. (Fla.) a agente the 

668(11)—Whether circumstances rebut presumption of death from seven " years’ ‘absence is 
generally question of fact. Whether presumption of death applied in case of insured 
who had left home nine years before, and for whom search had been made without 
oa held question for jury. Mutual Life Ins. Co. of New York v. Dickens. 
( ya. . 

668(11)—-Whether there was eyewitness to shooting of insured, rendering limitation on in- 
surer’s liability under accident insurance certificate inapplicable, held question for jury. 
Whether insured under certificate of accident insurance:in traveling men’s association, 
was intentionally shot, rendering limitation on insurer’s liability applicable, held ques- 
tion for jury. Carpenter v. Iowa State Traveling Men’s Ass’n. (Ia.) 1080 

668(11)—In action on life policy based on legal presumption of death of insured, last heard 
from while in another state, evidence made case for jury. Unwin v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass. (Mo.) 

668(11)—Whether eye injury from object which struck insured’s eye while holding pot being 
soldered by blowpipe was ‘“‘effect accidentally,” authorizing recovery on accident policy, 
and amount of recovery, held for jury, under evidence. Jennings v. National Life & 
Accident Ins. Co. (Mo.) * ; 1346 

668(11)—Whether insured was permanently and totally disabled held question of fact in 
action on policy containing disability clause; verdict will not be disturbed on appeal, 
where there is competent evidence tending to support jury’s finding. Prudential Ins. 
Co. of America v. Singletary. (Okla.) 61 

668(11)—In action on accident policy, whether insured’s death resulted as * consequence ‘of 
burning of any hotel within triple indemnity clause held question for jury. Commercial 
Casualty Ins. Co. v. Adkisson. (Okla.) .. 169 

668(11)—Evidence of insured’s insanity, in action to recover for disability resulting from 
attempted suicide, held insufficient to warrant submission of such question. Elwood v. 
New England Mutual Life Ins. Co. (Pa.) 

668(11)—-On Guestion whether iury was result of accidental means within policy, whether one 
intentionally exposes himself to risk is usually question for jury. Horan v. Prudential 
Ins. Co. of America. (Pa.) 


668(11)—Whether insured’s slipping, sully ond independently of any " disease or infirmity 
directly caused death within accident policy, held question of fact for jury. Clay v. 
Aetna Life Ins. Co. (U. S.) 
668(11)—In action on accident policy, proof held insufficient for jury on question whether 
protrusion of abdomen at umbilcus resulted from accident, and whether such condition 
was cause of death. Brown v. Maryland Casualty Co. (U. S.) ‘ 1322 
(12). Suicide. 
668(12)—Evidence held insufficient to take to jury question whether insured was shot by an- 
other than himself or by accident. Wirthlin v. Mutual Life Ins. Co. (U. S.) 1324 
(13). Amount or extent of loss. 
668(13)—What would constitute reasonable attorney fee for defending suit against insured, 
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Lo apa denied liability held question for jury. Aetna Life Ins. Co. v. Heiden. 

r 

668 (13)—Evidence that insured sustained injury resulting in death authorizing recovery of 
double indemnity in life policy held sufficient as against motion for nonsuit. Losleben v. 
California State Life Ins. Co. (Cal.) 

668(13)—Whether insured, a farmer, was incapacitated from performing any substantial 
part of his ordinary duties, thereby presenting case of total disability, though still able 
ao a few minor duties, held for jury. Katz v. Union Central Life Ins. Co. io 
(Mo.) 

668(13)—-Whether eye injury ‘from object which struck insured’s eye while holding pot being 
soldered by blowpipe was “effect accidentally,’ authorizing recovery on accident policy, and 
amount of recovery, held for jury, under evidence. Jennings v. National Life & Accident 
Ins. Co. (Mo.) 7 a pee sees ‘ ...1346 

668(13)—-In action on group policy, evidence required submission to jury of insured’s total 
permanent disability from inability to lift weights, notwithstanding doing some light 
wotk, David v. Metropolitan Life Ins. Co. (S. C.) 

(14). Notice, proof, and adjustment of loss. 

668(14)—In action on insurance policy, evidence whether release was obtained by fraud 
oa aa to submit issue to jury. Broadway v. Gate City Life Ins. Co. 

668(14)—Release executed by beneficiary to insurer for sum less than ‘specific amount of 
policy held not, in itself and unexplained, to authorize peremptory charge of insurer. 
Cox v. Bankers’ Guaranty Life Co. et al. (Tex.) 

668 (14)—There being no substantial dispute respecting circumstances under which accident 
insurer’s demand for autopsy was made, except difference of+ opinion whether autopsy 
would have disclosed cause of death, effect of refusal to consent to autopsy held 
question of law for court. Clay v. Aetna Life Ins. Co. (U. S. 

668(14)—Evidence that insurer waive proof of loss held sufficient to authorize directed 
verdict for insured, especially where each side moved for directed verdict. Northwestern 
Casualty & Surety Co. v. Pike & Kramer. (U. S.) 

€68(14)—-Where there is no conflict in evidence, what is reasonable time for filing proof 
of, 1% after fire is for court. Southern Home Ins. Co. of the Carolinas v. Bowers. 

a 

668(14)——-Whether automobile accident required giving notice to liability insurer held ques- 
tion for jury under evidence that person struck inmmediately ran away. Larson v. New 
Jersey Fidelity & Plate Glass Ins. Co. (Wash.) Rr ce ee eee ee ee 1428 

(15). Estoppel or waiver. 

668(15)—-Evidence that insurer waived proofs of loss under fire policy, as respects mort- 
gagee held sufficient to take question to jury. National Fire Ins. Co. of Hartford v. 
Tennessee Land Co. (Ala.) 998 

668(15)—-Whether provision voiding marine policy for assignment “without insurer’s written 
consent was waived held fact question. Hilton v. Federal Ins. Co. (Calif.) .... ioe 

668 (15) mag 808 fire insurer received insured’s letter requesting blanks for furnishing proofs 
of loss, failure to answer which would be a waiver of such proof, held for jury. Fire-’ 
man’s Fund Ins. Co. v. Hardin. (Ga.) . 1275 

668(15)-—-Whether there was waiver of requirement for notice of fire commonly fact question. 
Hannuniemi v. Carruth et al. (Mass.) . .1019 

668(15)—Whether insured waived prior breach of insurer’s duty to assume defense of 
suit within terms of liability policy held question for jury. National Battery Co. 
v. Standard Accident Ins. Co. (Mo.) . ; nateine a 205 
668(15)—-Where insured and wife owned property as tenants by entirety, evidence of in- 
surer’s waiver or estoppel as to condition respecting sole ownership ‘because of agent’s 
knowledge made case for jury. Whether soliciting agent knew insured and wife owned 
property insured against fire as tenants by entirety held for jury. Fulbright v. Phoenix 
Ins. Co. of Hartford, Conn. (Mo.) 772 
668(15)—-Where insured admitted that appearance was pursuant to notice, but attorney 
announced notice was insufficient and appearance voluntary, held waiver was for jury. 
Davidson v. Providence Washington Ins. Co. (N. J.) .... 347 
668(15)—Whether there was waiver of conditions in automobile theft policy is fact ques- 
tion. Philadelphia Auto Finance Co., Inc. v. Agricultural Ins. Co. of Watertown, 
Me Yaw €N.-Y.) ilies 195 
668(15)—-Whether insurer waived forfeiture of life policy for nonpayment of premium 
because of letter written to insured 12 days before his death held for jury. Occidental 
Life Ins, Co. v. Jamora. (Tex.) : 735 
668(15)—Jury could find written notice of accident was waived where insurer, after prompt 
submission to it of letter from injured person’s attorney, disclaimed liability. Larson v. 
New Jersey Fidelity & Plate Glass Ins. Co. (Wash.) eens 1428 
§ 669. INSTRUCTIONS. 


(1). In general. 
669(1)—Instruction authorizing recovery for insurer’s vexatious refusal to pay held unau- 
thorized by evidence. Jennings v. National Life & Accident Ins. Co. (Mo.) 1346 
669(1)—Instructions submitting issue whether, if plaintiff suing on policy had known of 
nature of release, she would have signed it, knowing she was releasing her entire claim 
on policy, held multifarious. American National Ins. Co. v. Porter. (Tex.) ....... 295 
(2). The contract. 
669(2)—-Instruction properly submitted to jury terms of accident policy respecting time for 
paying monthly indemnity. Wollums v. Mutual Ben. Health & Accident Ass'n. (Mo.). .1350 
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(4). Avoidance and forfeiture. 
669(4)—That insured’s defense alleged insured’s knowledge and control of gasoline and 
operation of stills on premises held not to preclude insurer from seeking instructions 
that knowledge and control by insured was not essential to establishing defense. Instruc- 
tion that, unless insured had control or knowledge of gasoline or operation of moon- 
shine stills on premises such facts constituted no defense, held erroneous under “‘pro- 
hibited articles warranty.”’ St. Paul Fire & Marine Ins. Co. v. Bachmann. (U. S.) 
(6).. - Fraud or misrepresentations in general. 
069(6)—In action on accident policy, trial court’s instruction respecting false statements 
in application held to constitute fair submission of cause. Tison v. American National 
Ins. Co. (Wash.) is ; jad ; a 
(7). —— Health, or conditions or habits of insured. 
669(7)—Instruction confining defense of fraudulent representation as to insured’s tuber- 
culosis to insured’s fraud held error; there being proof that beneficiary procured policy 
with knowledge that insured had tuberculosis and paid premiums. Mutual Sav. Life 
Ins. Co. v. Alsup. (Ala.) 
669(7)—In action on life policy, instruction relating to sound health of insured at date 
policy held not erroneous. Van Ross v. Metropolitan Life Ins. Co. (Kan.) 
669(7)-—In suit on health policy, requested instruction to find for defendant if insured 
made misrepresentation material to assumption of risk, regardless of misrepresentation’s 
contribution to insured’s illness, held properly refused. Lilly v. Washington Fidelity 
Nat. Ins. Co. (Mo.) ... 817 
669(7)—Upon issue whether applicant concealed consultation with physician wherein append- 
iritis cperation was advised with intent to deceive insurer, instruction defining “temporary 
disorders” and “‘serious diseases” held proper. Houston v. New York Life Ins. Co. 
(Wash. ) 
(9). Estonpel or waiver as to avoidance or forfeiture. 
669(9)—Instructions held fairly to submit fact question whether loca] agent orally canceled 
fire policies,.or extended time to pay premium. Federal Union Ins. Co. v. Griffin. 
(Ky.) 
669(9)—Instruction that insurer, by issuing rider permitting bottling of automobile oils 
which, according to uncontradicted evidence, contained gasoline, was estopped to avoid 
policy because quantities of gzsoline were kept on premises, held error under evidence 
that gasoline was kept in cuantities for moonshine stills. St. Paul Fire & Marine Ins. 
Co. v. Bachmann. (U. S.) 994 
669(9)—-Instructions submitting issue whether insurer waived notice of accident held not er- 
roneous as referring to waiver prior to assertion of claim. Larson v. New Jersey Fidelity 
& Plate Glass Ins. Co. (Wash.) 
(10). Loss of property or indemnity and cause thereof. 
669(10)—-Instruction, in action to recover on automobile theft policy in respect to pre- 
sumption arising out of showing that car was taken without owner’s consent, held 
erroneous. Tuller v. New York Underwriters’ Ins. Co. (Ia.) ..... 592 
669(10)—Instruction that if firemen on night of fire replaced skylight, insured could not 
recover under fire policy for rain damage, but that otherwise he could, held proper. 
Jianetti v. National Fire Ins. Co. of Hartford, Conn. (Mass.) 
(11). Death of or injury to person insured and cause thereof. 
669(11)—In action on life policy, instruction regarding presumption of insured’s death 
from seven years’ absence held proper. In action on life policy, requested instruction 
regarding presumption of insured’s death from seven years’ absence held properly re- 


fused as incorrect. Unwin v. John Hancock Mut. Life Ins. Co. of Boston, Mass. 
(Mo.) z 


669(11) 
sured did not die solely of accident resulting in fractured hip held proper under evi- 
dence. Runyon v. Monarch Accident Ins. Co. (N. J.) 

(12). Extent of loss and liability of insurer. 

669(12)—In suit on fire policy, instruction that in measuring damages jury may consider dif- 
ference in value between restored building and building built at one time without patches 
and repairs held erroneous, where building destroyed was not new. Glens Falls Ins. Co. 
v. Bassett. (Ark.) 127 

669(12)—-Instruction prescribing method of finding amount of hail insurance held sufficiently 
‘lear. Richerdson v. Farmers’ Mut. Hail Ins. Ass’n. of Iowa. (Ta.) 

669(12)—In action on accident policy, instruction respecting total disability held proper and 
warranted by evidence. Katz v. Union Central Life Ins. Co. (Mo.) aan 

669(12)—-In suit on accident and health policy, plaintiff’s instruction purporting to cover en- 
tire case held not erroneous as being based on wrong scale of accident benefits. Caine 
v. Physicians’ Indemnity Co. of America. (Mo.) 

669(12)—In action on fire policy, instruction stating measure of damages 
held eorrect. Patriotic Ins. Co. of America v. Franciscus. (U. S.) 

$ 670. VERDICT AND FINDINGS. 

670—In suit on fire policy for loss of house and additions, finding that subordinate structure 
communicated with house occupied as dwelling within policy held not supported by 
pleading or evidence, absent showing that house was occupied. Walker v. Mechanics 
Ins. Co. of Philadelphia. (Cal.) 7 

670—Jurv’s answers to interrogatories respecting insured’s health held to support general 
verdict for beneficiary. Western & Southern Life Ins. Co. v. Spencer. (Ind.) 

670—In suit to reach proceeds of statutory indemnity policy, general finding that insured’s 
son was authorized to permit others to use insured’s automobile imported finding of 
subsidiary: and essential facts necessary to support conclusion. Boyer v. Massachusetts 


Bonding & Ins. Co. (Mass.) 
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670—Where the facts contravened jury’s findings that. deceased insured had answered truth- 
fully questions in policy, judgment was reversed. Though jury are exclusive judges of 
witnesses’ credibility and of weight of testimony, verdict without sustaining facts may 
be set aside. National Life & Accident Ins. Co. v. Langston. (Tex.) 

670—Jury’s finding that insured’s representation that he had not consulted physician was not 
material inducement to insurer to issue policy, and finding that insurer would not have 
issued policy if representation had not been made held insufficient to sustain judgment 
canceling policy. Huey v. American National Ins. Co. (Tex.) 

§ 671. NEW TRIALS. 

671—Granting new trial because verdict for insurer was against weight of evidence that 
brain tumor causing death resulted from accidental injuries held proper. Owen v. 
United States Casualty Co. (Wash.) 

§ 672. JUDGMENT 

672—Decree for mortgagee against insurer under union mortgage clause need not contain 
provision respecting transferring or collecting mortgage claim, remedy provided by 
contrast, being adequate. Fidelity Phenix Fire Ins. Co., et al. v. Brennan et al. 
og. A eee 

672—In action by beneficiary of certificate issued by mutual association to recover for in- 
sured’s death, judgment providing for lump sum payment held proper, notwithstanding 
associations by-law provided for monthly payments. Southern Traveler’s Ass'n. v. Cole. 
(Tex.) 

§ 675. COSTS AND ATTORNEY’S FEES. 

675—Attorney has lien on client’s funds for services rendered, Attorneys had _para- 
mount lien on amount recovered for client under disability provision of insurance 
policy pursuant to contingent fee contract. Chattanooga Sewer Pipe Works v. Dumler. 


(Miss.) 
XIX. Reinsurance. 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS 
§ 687. NATURE AND STATUS IN GENERAL. 
687—-Unincorporated labor organization, with lodge system, also doing insurance business, 
held ‘‘fraternal benefit society’? within statutory definition, but exempt from article 
because limiting membership to single hazardous occupation. (Mo.) 
§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 
688-—Statute requiring inccntestable clause does not apply to fraternal mutual benefi 
ciations. New Era Ass'n. v. Schempf. (Mich.) 
§ 689. SPECIAI, CONSTITUTIONAL AND STATUTORY PROVISIONS. 
689—Benefit association organized before enactment of regulatory statute, and merely accept- 
ing benefits thereof, held not prohibited from paying benefits for which association 
might be bound under existing contracts. Fidelity Benefit Ass'n. v. Wylie. (Tex.) 
§ 691. REGULATION AND SUPERVISION OF BUSINESS. 
691—Statute governing fraternal benefit socities’ insurance activities was inapplicable to 
mutual aid society which agreed to place insurance for members with insurance company. 
Mattern v. Gas Companies’ Employees’ -Mut. Aid Society of New York et al. 
(N. Y.) 
§ 695. OFFICERS AND AGE NTS. 
695—Mutual benefit association licensed as fraternal or beneficiary association held ‘‘mutual 
benefit societv’’ whose agent was without authority to bind it by oral contract of life 
insurance. Mutual benefit association’s by-laws negatived actual or express authority of 
agent to bind it by oral contract of life insurance. Neuberger v. Aid Ass’n. for Luth- 
erans. (Wis.) : 
(B) THE CANTRACT IN GENERAL. 
§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
§ 718. EXISTING PROVISIONS. 
718—Relation created by fraternal benefit certificate is contractual, and contract is discov- 
ered from certificate read with society’s rules and by-laws and statute from which it 
ebtained Kissinger v. Nerth American Unien life Assur. Soc. (N. J.) 
§ 719. - SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1). In general 
719(1)—-Where member of fraternal benefit society agreed to conform to subsequently 
enacted by-laws, society held authorized, by subsequent by-law, to provide, notwithstand- 
ing different provision in certificate, that, if beneficiary predeceased member who failed 
to designate another, fund should go to widow. Subsequently enacted by-laws of 
fraternal benefit society held binding on member agreeing to conform. Liptau v. Modern 
Woodmen of America et al. (Wash ) 
§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(5). Statements as to health, 
723(5)—Negative answer by applicant for insurance in fraternal beneficiary association to 
question whether eyesight was impaired, held warranty material to risk, and therefore 
avoiding policy. Morrissey v. Travelers Protective Ass’n. of America. (Nebr.) 
§ 724. ESTOPPEL OF WAIVER AS TO DEFECTS OF OBLIGATIONS. 
(2). Misrepresentation, breach of warranty, or fraud. 
724(2)—Fraternal beneficiary association held not estopped to deny liability under certificate, 
though soliciting member knew of false material statement in application. General rule 
imputing knowledge of agent to principal held not to extend to soliciting member of 
fraternal beneficiary association. Morrissey v. Travelers Protective Ass’n. of America. 


(Nebr.) 
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§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 

726—Effect must be given to every provision of mutual benefit contract and tontract in- 
terpreted as whole. Farrens v. Mutual Benefit Department et al. (Ia.) 

726—Same rule of strict construction against insurer applies to application as to certificate. 
Daly v. Sovereign Camp W. O. W. (Mo.) 

726—Insurance contract evidenced by benefit certificate is construed as other contracts on 
similar subject; and courts can only interpret and enforce such contracts according to 
their terms. Provisions in insurance contracts creating forfeitures are construed most 
strongly against the insurer. Provision giving rise to ambiguity in insurance contract 
should be construed most strongly against insurer. Kissinger v. North American Union 
Life Assur. Soc. (N. J.) Sor is : ait see Sts Fate 

726—Indorsements in benefit. certificate must be strictly construed against insurer. 
abhors forfeiture of insurance policies. National Mut. Ben. Ass’n. v. Aaron. (Tex.) 

§ 730. CANCELLATION, SURRENDER, ABANDONMENT OR RESCISSION. 

730—Finding that deceased voluntarily dropped membership in benefit society held justified, 
so that beneficiaries were not entitled to have accrued sick benefits applied to de 
faulted dues. Member could renounce claim against benefit society for sick benefit, 
thus precluding heirs from recovering after member’s death. Olah vy. First Hungarian 
Reformed John Calvin Men’s and Women’s Sick Benefit, Accident Insurance and 
Church Soc. of Detroit. (Mich.) ... 

730—Provision in application for certificate that withdrawal values are available to insured 
only after three years’ payment from date thereof cannot oe over conflicting pro- 

; ae in certificate. Daly v. Sovereign Camp, W. O. W. ( 
301 S oom 

730'%4—In action for failure to deliver fraternal benefit certificate before applicant’s death, 
court erred in refusing general charge for defendant on count that unreasonable con- 
sumption of time in passing on certificate was proximate cause of nondelivery. In action 
for failure to deliver fraternal benefit certificate before applicant’s death, evidence 
showed such failure was not due to local agent’s een Sovereign Camp W. O. W. 
v. Rounsley. (Ala.) ahi 

(D) FORFEITURE OR SUSPENSION. 


§ 744. NATURE AND GROUNDS IN GENERAL. 

744—Clause in insurance certificate relating to payment of premiums construed to refer 
to withdrawal privileges available to insured only, and not to keeping of insurance 
alive while insured was living, or to beneficiary’s rights after insured’s death. Pro- 
visions that eertificate, though issued June 1, 1929, was to be dated June 1, 1926, and 
nonforfeiture values were to be computed from latter date held to govern basis of 
cmoetng amount due i and whether computation should be made. Daly v. Sovereign 

amp, 

7 EFFECT OF SUSP "ENSION OF SUBORDINATE BODY. 

46—Suspension of local lodge cannot have effect of avoiding policies of individual members. 
Fairfax v. International Order of Twelve Knights and Daughters of Tabor, Jurisdiction 
of Louisiana. (La.) 


749. NONPAYMENT' OF DUES OR ASSESSMENTS. 
750. — DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 
Whether beneficiary association’s member in arrears after April 30th was, at his death, 

August 26th, over three months in arrears, depended on when dues were payable, and 

not on when they were paid. Cunningham et al. v. United Ass’n. of Journeymen 

Plumbers and Steam Fitters of the United States and Canada et al. (Conn.) ; 
750—Certificate holder in mutual benefit association, having defaulted in assessments before 

death, held not member in good standing, a recovery on certificate. Damon 

Mut. Ben. Ass’n. v. Howard. (Okla.) : 


§ 753. —— SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT “FOR- 
FEITURE. 
(2). Person to whom payment may be made. 

753(2)—Local officers of lodge are agents thereof in receiving payment of lodge dues from 
individual members. Fairfax v. International Order of Twelve Knights and Daughters 
of Tabor, Jurisdiction of Louisiana. (lLa.) ; ald reed 

753(2)—In action on endowment insurance policy, payment to officer of local lodge held 
equivalent to payment to parent order. Silvie v. International Order of Twelve of the 
Knights and Daughters of Tabor. (La.) 


§ 755. ESTOPPEL OR WAIVER AFFECTING ‘RIGHT OF FORFEITURE. 
(1), In general. 

755(1)—Beneficiary association, by issuing to deceased working card stating deceased was in 
good standing, held not to have waived provision preventing recovery for death of 
member not in good standing. Cunningham et al. v. United Ass’n. of Journeymen 
Plumbers and Steam Fitters of the United States and Canada et al. (Conn.) : 

755(1)—Forfeiture is waived where insurer with knowledge of forfeiture recognizes con- 
tinued validity of policy. Kissinger v. North American Union Life Assur. Soc. (N. J.) 

755(1)— First notice of call for assessment asking insured to avoid second and third notices, 
in view of beneficial association’s custom of sending second and third notices, waived 
provision for forfeiture upon failure to pay within 15 days from call. Where beneficial 
association’s custom of giving second and third notices of call for assessment - waived 
forfeiture of benefit contract upon first notice, forfeiture was precluded until definite 
and reasonable notice was given of future time when forfeiture would be insisted 
upon. Citizen’s Mut. Aid Ass’n. v. Williams. (Texas.) 
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(4)... Custom and course of dealing. 
755(4)—Fraternal association which by long-established custom allowed members to pay 
dues at second monthly meeting held estopped to assert as defense to action on certificate, 
that member who died before second monthly meeting was delinquent. - Fairfax v. In- 
on Order of Twelve Knights and Daughters of Tabor, Jurisdiction of Louisiana. 


a.) 
§ 156 NOTICE AND PROCEEDINGS TO GIVE AFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 

756(1)—Provision in beneficiary association’s constitution preventing members three months 
in arrears from participating in monetary benefits is self-executing. Cunningham et al. v. 
United Ass’n. of Journeymen Plumbers and Steam Fitters of the United States and 
Canada et al. (Conn. ) 

756(1)—Statute requiring beneficial association to mail notice of call for assessments stating 
final date of payment before suspending member held not to act retroactively upon, 
or impair obligation of, prior benefit contract providing that mailing notice would be 
sufficient. Citizens’ Mut. Aid Ass’n. v. Williams. (Texas.) 

(2). Sufficiency of proceedings. 

756(2)—Beneficial association’s notice of call for assessment, referring to second and third 
notices customarily given, held not to state final date of payment as statute required 
to authorize suspending member. Citizens’ Mut. Aid Ass’n. v. Williams. (Texas.) 

§ 758. REINSTATEMENT. 

§ 761. —— HEALTH AND CONDITION OF INSURED. 

761—Forged application for reinstatement misrepresenting insured’s health held unavailable 
to insurer in action on benefit certificate, unless insured was shown party to a 
or it was done for his benefit. Security Ben. Ass’n. v. Woods. (Tex.) ) 

5 3643. = WAIVER OF OBJECTIONS 

763-——Insurer accepting delinquent payments without requiring insured’s application for rein- 
statement held conclusively presumed to have waived forfeiture and requirement of ap- 
plication with warranties as conditions of reinstatement. Security Ben. Ass’n. v. Woods. 
(Tex.) 


(E) BENEFICIARIES AND BENEFITS. 

§ 768. PERSONS WHO MAY BE BENEFICIARIES. 

Seas PROVISIONS OF CHARTER OR BY-LAWS. 

771—Without specific language to contrary, nature of death benefits under beneficial associa- 
tion’s by-laws warranted presumption that member’s immediate family, including widow, 
were beneficiaries. Words “nearest relative’ within beneficial association’s by-laws 
concerning death benefits should not be limited to strict legal interpretation, unless 
required by law, where popular sense of words was manifestly intended. Widow held 
deceased member’s “relative” within beneficial association’s by-laws concerning death 
benefits. “‘Nearest relative” and “legal beneficiary” within beneficial association’s by-laws 
concerning death benefits held synonymous. Widow and children, being deceased mem- 
ber’s ‘“‘legal beneficiaries’? within beneficial association’s by-laws making death benefits 
payable to nearest relative or legal beneficiary, held entitled thereto in proportions 
prescribed by intestate laws. Hulick v. Campbell et al. (Penn.) 

§ 772. DESIGNATION OF BENEFICIARY. 

§ 773. IN GENERAL. 

773—Provision in benefit certificate making member’s widow first contingent beneficiary 
upon named beneficiary’s ineligibility prevails over general rule that last eligible 
vamed beneficiary shall in such cases take. Farrens y. Mutual Benefit Department et al. 

(Ta. 

773—Persons not within class of beneficiaries permitted by association’s by -laws had no 
vested rights, precluding waiver of requirements in designating beneficiary. Cole et 
al. v. Kazim Temple Ben. Ass’n. (Va.) ; ; 
782. RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 

Despite insured’s agreement not to change beneficiary in fraternal bénefit society’s pol- 
icy and beneficiary’s payment of $2,338.10 in —_—— and dues, change of beneficiary 
held valid under statute. Sovereign Camp W. O. W. Russell et al. (Ta.) 

786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 
787. IN GENERAL. 

787—Provision of fraternal benefit by-law, that policy should be void if beneficiary killed 
assured, held not contrary to public policy, enabling heirs of beneficiary who murdered 
assured to recover thereon. Sovereign Camp, W. O. W. v. Clark. (Ark.) ; 

787—Insured, who was shot when he went, c atrary to warning, upon another’s premises 
and talked to his wife, held not engaged in “act of violence’ within fraternal policy, 
preventing recovery thereunder. Blake et al. v. United Brothers of Friendship and 
Sisters of the Mysterious Ten. (La.) 

787—Membership certificate issued by benefit association held to provide for indemnity to 
—— for loss of eye; regardless of cause of loss. Fidelity Benefit Ass’n. v. Wylie. 
(Tex. 

§ 789. NOTICE AND PROOF OF LOSS. 

(1). In general. 

789(1)—That notice of death was not given immediately after death occurred would not defeat 
beneficiary’s right to recover. Beneficiary claiming insurance under benefit certificate 
cannot. be charged with delay in notifying insurer of insured’s death for time between 
beneficiary’s notification to local council and receipt of notification by insurer. 
Kissinger v. North American Union Life Assur. Soc. (N. J.) . 

(2). Estoppel and waiver as to proofs or defects therein. 
789(2)—Stipulation for immediate notice of death of insured could be waived by insurer’s 
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officer or agent, even though contract provided against such waiver. Kissinger v. North 
American Union Life Assur. Soc. (N. J.) 

§ 791. AMOUNT OF BENEFITS. 

(1). Death benefits. 

791(1)—Where form for $5,000 policy was used in writing $2,500 policy, percentage of re- 
ductions named held intended to apply to amount named in face of policy. National Mut. 
Ben. Ass’n. v. Aaron. (Tex.) ry 

§ 798. PAYMENT OF BENEFITS. 

798—Insurance benefits under endowment policy held payable in accordance with terms of 
policy not in lump sum. ‘Silvie v. International Order of Twelve of the Knights and 
peas: GF Te | CRM oS hk vi nck 3 Vow ekaaeReadare cea neeneeeeesg ssa eaeeaee 

§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 

800—Mutual benefit association, chartered in 1905, whose funds were raised by assessment, 
held subject to statute respecting penalty and attorney’s fees. Unless mutual benefit asso- 
ciation brings itself under some provision of statute granting it immunity therefrom, it is 
subject to penalties of general law. National Mut. Ben. Ass’n. v. Aaron. (Tex.) ...... 

800—Beneficiary certificate issued by railway mail association held “policy or contract of 
insurance” within statute authorizing recovery of attorney’s fee. Bowen v. Railway 


Mail Ass’n. (U. S.) 

(F) ACTIONS FOR BENEFITS. 

§ 811. VENUE. 

811—Fraternal benefit society held not exempt from suit outside of country of domicile or 
Principal place of business. Grand Court of Arkansas, Order of ane v. Carter. 

MER. avuis calckinae eas newicnsen 

§ 812. LIMITATIONS. 

812—-Under insurance contract limitation of beneficiary’s right of action, held to run from 
time she furnished proofs of death. Insurer’s defense that suit was not brought in time 
held subject to objection that after limitation period insurer recognized continued validity 
of policy. Where other conditions of insurance contract are such that reasonable compliance 
insisted on by insurer is inconsistent with observance of limitation rule, latter will not 
defeat recovery. Kissinger v. North American Union Life Assur. Soc. (N. J.) 

§ 813. PARTIES. 

813—Voluntary unincorporated labor organization, having lodge system and doing insurance 
business, held, as to insurance contracts, suable entity in name adopted by it and used 
in making such contracts. Unincorporated labor organization, doing business as legal 
entity in insuring members, held estopped, in action on insurance certificate, from 
denying it was suable legal’ entity. Clark et al. v. Grand Lodge of Brotherhood of 
Roiicona’. Trannies Ob ab CHF iccnc Vasc ccccscneceteaddstecuvaca Giunveeds ceuenes 

§ 814. PROCESS AND APPEARANCE. 

814—Statute exempting benefit societies from insurance law provisions exempts them from 
statutes pertaining to regulation and incorporation, but not_from laws regulating service 
upon corporations generally. Grand Court of Arkansas, Order of Calanthe v. Carter. 
(Ark.) Cem eee eee eee eee eH HEE HERE EHE EEE EEE EEE HEE EH EEE EEE EEE EE EE ESE HEHE EEE EES 

§ 815. PLEADING. 

(4). Issues, proof and variance 

815(4)—Insurance company was liable for face of life policy, unless it pleaded and proved facts 
under policy provisions limiting liability to less amount. National Mut. Ben. Ass'n. v. 
Aaron. (Tex.) 

§ 816. EVIDENCE. 

817. PRESUMPTIONS, AND BURDEN OF PROOF. 

817(1)—Burden was on benefit association to establish that it had accepted benefits of 

regulatory statute. Fidelity Benefit Ass’n. v. Wylie. (Tex.) 
(4). Amount of benefits. 

817(4)—Burden was on insurer to prove facts under provisions of life policy limiting 
liability to less than face amount. National Mut. Ben. Ass’n. v. Aaron. .(Tex.) 

§ 819. WEIGHT AND SUFFICIENCY. 

(1). In general. 

819(1)—Evidence held not to show that beneficiary neglected and delayed notification to in- 
surer of insured’s death. Kissinger v. North American Union Life Assur. Soc. (N. J.) 

819(1)—Evidence held not to show action on benefit certificate was barred under terms of 
certificate and by-laws, although not brought within period named in one provision of 
certificate. Strzelicka v. Chicago Fraternal Life Ass’n. (N. esis hie aha aveee 

819(1)—Evidence in action on benefit certificate held to show insured did not execute applica- 
tion for reinstatement subsequent to default in premium payment. Security Ben. Ass’n. 
v. Woods. (Tex.) 

§19(1)—Evidence warranted court’s finding that life insurer ratified agent’s act in orally 
agreeing that joint assessment for both plaintiff and wife would be sent to plaintiff. 
National Mut. Ben. Ass’n. v. Aaron. (Tex.) 

(2). Matters of avoidance or forfeiture. 

819(2)—Finding that deceased voluntarily dropped membership in benefit society held 
justified, so that beneficiaries were not entitled to have accrued sick benefits applied 
to defaulted dues. Olah v. First Hungarian Reformed John Calvin Men’s and Women’s 
Sick Benefit, Accident Insurance and Church Soc. of Detroit. (Mich.) ............ 

819(2)—Evidence of fraud in application to fraternal mutual benefit association for insur- 


1545 








969 


636 


- 437 


255 


457 


969 


178 


969 


978 


969 


43 





The Insurance Law Journal, Vol. 78 


from incontestability clause. New Era Ass’n. v. Schempf. 


ance held to except potter 

(Mich.) . 
819(2)—Evidence sustained | jury’s findin 

failure to pay assessment. Sovereign 


(3). Estoppel and waiver. 
-Finding that false answers respecting insured’s health were made in application by 


mp, W. O. W. v. Shires et al. 


819(3) 

insurance agent, not by insured held not sustained by evidence, as respects insurer’s 
right to cancel certificate. New Era Life Ass’n. v. Schempf. (Mich.) 

819(3)—Evidence held sufficient to sustain finding that insurer waived forfeiture of policy 
for failure to pay certain assessment within ten days after notice. National Mut. Ben. 


Ass’n. v. Aaron. (Tex.) 


7 Sot 5 “_ certificate was not Crepgded by , 
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